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TO 


THE  FIRST   EDITION. 


A  LTHOUGH   the  Law  of  Real  Property 
forms   the  most   extensive  and  abstruse 
branch  of  our  jurisprudence,  yet  no  attempt 
has    hitherto    been  made  to  reduce   it  to  a 
distinct  and  comprehensive  system.    A  Digest 
of  this  part  of  the  Law  is  therefore  here  offered 
to  the  Profession ;  in  which,  a  systematic  dis- 
tribution  is  framed  of  the  general  principles 
of  each  title ;  supported  by  abridgements  of 
the    cases,    in   which    those    principles    have 
been  established,  or  confirmed. 

It  is  but  of  late  years  that  this   mode   of 

« 

treating  legal  subjects  has  been  adopted. 
Our  abridgements  and  treatises  on  particular 
titles  of  the  law,  formerly  contained  little 
more  than  a  poUection  of  the  adjudged 
cases,   that  had  been   determined    on    each 
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title ;  disposed  without  much  method,  and 
without  establishing  or  deducing  any  general 
principles. 

There  was,  however,  one  eminent  exception ; 
the  excellent  Essay  on  Contingent  Remain- 
ders by  the  late  Mr.  Fearne.  The  perusal  of 
that  admirable  work,  fix^t  suggested  to  the 
Author  the  idea  of  attempting  to  form  a 
methodical  arrangement  of  the  general  prin- 
ciples of  the  Law  of  Real  Property,  ^d 
upwards  of  twenty  years  since,  he  submitted 
to  the  profession  his  Essay  on  Fines,  written 
avowedly  on  that  plan. 

I 

The  favourable  reception  with  which  the 
JE^ofession  honoured  that  attempt,  encouraged 
him  to  proceed  in  discussing  all  the  oth^ 
titles  belonging  to  this  part  of  the  law  in 
the  same  manner.  In  the  prosecution  of 
this  work  he  became  every  day  more  sensibly, 
that  the  true  mode  of  treating  legal  ^subjects, 
as  well  as  other  branches  of  science,  is  by  a 
systematic  distribution  of  abstract  principles, 
illustrated  and  supported  by  adjudged  cases. 
In  this  idea  he  was  fully  confirmed  by  the 
authority  of  the  late  Sir  William  Jones  ;  who 
has  truly  said,   "  If  law  be  a  science,  and 
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reallj  .deserve  ^  suUime  a  .name^  iit  imust 
he  founded  on  prmciple.  and  rdlaim  an 
exalted  rank  in  the  empire  t>f  treason.  But 
if  it  be  merely  an  luncoonected  ^series  ^f 
^rees  and  ordinanpes^  -its  use  may  remain, 
though  its  dignity  be  lessened.;  ^and  'he  will 
become  the  greatest  lawyer  who  has  the 
strongest  habitual  -or  artrficial  memory*." 

Although  the  portion  of  time  which  the 
tttthor  has  been  able  to  spare  from  the 
ayocations  of  his  profession^  Jia^  for  sey;eral 
years^  been   employed  jn  Jthe  ex/scntitm  4if 

« 

this  worjii,  y;et  he  i»  oansfliou^  thai  fiumy  «nis- 
MPaSy  Aody  he  fears^  >ei««K,  «ciay  t>e  ^Stscorered 
in  it.  Sat  such  must  be  the  case  in  every 
attempt  of  this  nature.  Those,  who  are 
most  coiM^enant  in  our  )aw,  wifl  be  most 
sensible  of  the  impossibility  of  attaining,  or 
even  approaching  to  perfection.  Such  indeed 
is  the  condition  of  human  knowledge,  that 
the  same  observation  is  applicable  to  almost 
every  branch  of  science. 

A  late  learned  and  reverend  prelate  has 
justly    remarked,    that   ^^   a    system    arising 
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from  the  collection  and  arrangement  of  a 
multitude  of  minute  particulars,  which  often 
elude  the  most  careful  search;  and  some- 
times   escape    observation,    when    they   are 

4 

most  obvious,  must  always  stand  in  need 
of  improvement  *." 


THE  favourable  reception  idiich  this  Work  has  met 
with  from  the  Profession,  induced  the  Author  to  add 
to  the  present  edition  a  Preliminary  Dissertation  on 
Tenures;  together  with  a  Chapter  on  the  Statute  of 
Frauds.  And  also  to  use  his  utmost  endeavours,  by  a 
careful  revision  and  correction  of  the  whole,  and  by  the 
addition  of  many  new  cases,  to  render  it  more  complete. 

t 

*  Preface  to  Doctor  Lowth's  Grammar. 
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2  Tenures.   ChA.  §1—6. 

Sectioj^t  1. 
Sources  of     T T  is  generaQ^F  ^e^  ii^t  the  laws  of  England 
law.  ^^     -"^  are  derived  from  those  of  the  northern  nations, 

who,  migrating  from  the ..  forests  of  Germany,  over- 
turned the  Roman  empire,  and  established  themselves 

in  thf  ^IWi^^m^  prt  of  3(Hu^ 

2.  Both  the  Danes  and  Saxons  were  undoubt- 
edly swarms  from  the  Harthen  hive  :  it  may  thete- 
fore  be  presumed  that  the  description  which  Tadtas 
has  left  jjfi  ftf  the  aotajmars  and  cuetoms  of  the 
Germans  is  in  every  respect  applicable  to  them; 
and  as  the  Saxons,  upon  their  establishment  in 
England,  exterminated  rather  than  subdued  the 
antietiEl  inhabitaBts,  tfiey  m^edueed  th^  lavs, 
without  adopting  the  smallest  portion  of  those  which 
prevailed  among  the  kntient  Br^ton^. 

3.  The  French  nation  also  derive  their  origin 
from  a  tribe  of  Gerfyaiif »  inh^  crossed  the  Rhine 
under  Clovjg,  ti^  $$!it^|(tj|;is|^  ^egoiselhfies  in  Ae 
northern  provinces  of  France. 

4.  The  different  Oermim  tribes  were  first  go- 
verned by  codes  of  laws  fetmed  by  theip  respective 
chiefs.  One  of  the  xoQgt  aJQtient  of  these  is  the 
Salic  law.  Which  is  ggnejsiUjr  supposed  to  have  been 
written  in  the  fifth  century. 

Esprit  des  5.  Montesquifeu  says  the  tribe  of  the  Ripuarian 

Lo«,1.28.     jvankg,   haymg    uiiite^   themselves   to.  the  Sallvi 

FrWiJf^  m^V  Q9Hi^i  preserved  their  odgiM  ^^ 
toms.  That  Theodoric  King  of  Austousia,  p«t  them 
reduced  into  writing :  H^  also  collect(e4  ^^  ^f^ 
of  the  Bavarian^  an4  (^erpians,  who  were  sut^A^  ^ 
his  Kingdom.  Chartema^ne,  who  waa  the  ft** 
conquefor  of  the  il^xqns,  gave  them  a  cqjde  of  iaws» 
Which  is  still  e^%t*S^t 

6.  .4Kyie  Clovis  aad  his   desceiidaB4s  gvveni^ 
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Franee,  that  c<Rintiy  was  ruled  by  the  ThMdoaian 
Q8cl^  and  the  laws  of  the  different  German  tribes, 
wbo  had  settled  there.  But  the  Tlieodosian  code 
WIS  in  course  of  time  abrogated  or  forgotten ;  be- 
eause  gfeat  advantages  were  allowed  to  those  who 
lived  under  the  Salic  law. 

7*  During  the  reigns  of  the  Unt  French  mo- 
nardis,  a  general  assembly  of  the  nation  to<^  place 
miy  year,  in  the  month  of  March,  afterwards  m 
ths  month  of  May;  wh^re  many  ordinances  were 
Qiule,  whick  acquired  tiie  force  of  law,  and  were 

&  The  introduction  of  feuds  produced  a  variety 
of  legulations,  mconsistent  with  the  antient  codes 
tf  laws;  and  France  became  at  that  time  divided 
ato  an  infinite  number  of  small  seignories^  whose  Montesq. 
lords  acknowledged  a  feudal  dependency  only,  not  ^'  ^^*  ^'  ^' 
a  pcditical  one,  on  the  monarch.    In  consequence 
tf  this  circunostance  it  became  impossible  that  they  Idem,  c.l2. 
abmdd  all  be  regulated  by  the .  same  laws.    The 
codes  alt  the  Germans  and  the  captiikria  were  su- 
icided by  these  local  customs :  each  seignory  and 
porioGe  had  its  own;  and  there  were  sciiree  two 
ii^iies  in  the  whdie   kingdcmi  whose  customs 
speed  in  eveay  particular. 

9.  All  these  customs  were  reduced  into  writing, 
i^J^tfae  direction  of  tl)e  kings  ofi  France,  in  the  course 
tf  Ae  fifteenth  century,  and  authenticated  by  ike 
M6t  eminent  lawyers  and  magistrates  of  the  difilbrent 
i^io^es )  but  they  had  in  general  been  put  into  writ- 
ing by  private  individuals,  long  before  that  period, 
'  10.  Nomandy,  like  all  the  other  provinces  of 
Ftaoce,  was  governed  by  its  own  customs  y  nniien  it 
^  ceded  to  Rolla,  in  fte  year  91i?5  he  caused 
^^K^D^  ^  be  iiaadQ  io.tQ  its  anient  uaagea^  and 
^^^  his  sanction  to  their  former  authority.    Now 
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as  Normandy  did  not  experience  those  troubles  and 
re  volutions  which  disturbed  the  other  parts  of  France, 
during  the  tenth  and  eleventh  centuries,  it  is  gene- 
rally supposed  that  the  original  laws  and  customs 
of  the  Franks  were  preserved  with  more -purity,  and 
suffered  less  from  a  mixture  of  the  canon  and  civil  law, 
in  Normandy,  than  in  any  other  province  of  France. 

11.  Upon  the  establishment  of  the  Normans  in 
'En^iandf  the  whole  customary  Jiaw  of  that  province, 
which  according  to  Basnage,  one  of  its  best  com- 
mentators, had  been  already  reduced  into  writing, 
was  introduced  here.  And  as  our  kings  had  great 
possessions  in  France,  and  A-equently  visited  that 
country  for  two  centuries  after  the  conquest,  they* 
borrowed  from  the  French  many  of  the  improvements 
which  were  made  in  their  jurisprudence,  and  esta- 
blished them  in  England. 

12.  If  these  facts  are  admitted,  it  will  follow 
that  the  primeval  customs  of  the  Germans,  as  de- 
scribed by  Tacitus,  the  codes  of  the  different  Ger- 
man tribes,*  together  with  the  laws  of  the  GenssM 
vduring  the  nuddle  ages ;  the  capitularia  of  the  French 
monarchs  of  the  two  first  races ;  and  the  customs  of 
the  di^ent  provinces  of  France,  particularly  those 
of  Normandy,  are  the  real  sources  from  which  our. 
antient  laws  can,  with  any  certainly,  be  deduced^ 

IS.  Upon  these  grounds  I  shall  proceed  to  en- 
quire into  the  origin  and  nature  of  feuds.  In  .the 
ninth  and  tenth  centuries  there  were  only  two  te< 
nures,  or  modes  of  holding  land,  upon  the  continent; 
which  were  called  allodial  and  feudal.  Allodial  lands 
*were  those  wheneof  the  owner  had  the  domsnim  ^ 


^»^M^a«^ 


♦  SirHenrySpdman  wjb,  «ln  legibtu  Heorid  I.  Regis  AngB» 
multa  Mperio  e  lege  Sfl&ica  deprompu ;  interdam  iioiitt&«Uin>  in* 
tMrduin  veitatiiQ/.  €Htfw,  roce  Lex. 
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rectum  et  verwn  ;  the  complete  and  absolute  property, 

free  from  aU  services  to  any  particular  lord.    Alio-  I>uinouliD, 

dium  proprietas  quce  a  nuUo  recognoscitur*     Tenere  in 

allodium^  id  est  in  pknam  et  absohUom  proprietatem* 

Habet  integrum  et  directum  dominium^  quak  a  prin^ 

dpio  de  jure  gentium  Juit  distributwn  S^  distmctum. 

So  that  the  owner  of  an  allodium  could  dispose  of  it 

at  pleasure,  or  transmit  it  as  an  inheritance  .to  his 

f'^jfeen. 

4.  A  feud  waslt  tract  of  laud  held  by  a  volun*- 
tsay  and  gratuitous  donation,  on  condition  of  fidelity 
and  certain  services ;  which  were  in  general  of  a  mili- 
tary nature.  The  tenure  of  the  feudatory  was  of  the 
most  precarious  kind^  depending  entirely  on  the  will 
and  pleasure  of  the  person  who  granted  the  feud. 

15.  Ve   learn  from  Csesar  and  Tacitus  that  the  ??^^*®-^' 
individuid  German  had  no  private  property  in  land ;  peMor.Gerr 
that  it  was^  his. nation  or  tribe  which  allowed  him  c.26. 
annually  a  portion  .of  ground  for  his  support ;  that 
the  ultimate  property  or  dominium  verum  of  the  lands 
was  vested  in  the  tribe ;  apd  that  the  portions,  dealt 
out  to  individuals  returned*  to  the  public,  after  they 
had  reaped  the  fruits  of  them.     Thus  Tacitus  says, 
^i^  pro  numero   cuUorum   ab  univerm  per  vices 
w:uipaniur9  q^os  mos  inter  se  secundum  dignaUanem 
por&mtur.     Facilitatem  paftiendi  camporum  spatia 
preskmt ;  arva  per  annos  mutant^  et  superest  ager. 

16.  With  these  ideas  and  this  practice,  the  Ger- 
mans made  conquests :  when  they  acquired  a  province 
of  the  empire,  the  land  became  the  property  of  the 
victorious  nation ;  each  individual  laid  claim  to  a 
Aare  of  it;  a  tract  of  ground  was  accordingly 
JiWtfked  out  for  the  leader  of  the  expedition,  and  to 
^  inferior  ordersj  portions,  corresponding  to  thetf 
respective  merit  and  importance,  were  allotted^ 
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17*  Aft  the  quantity  of  land  thus  acquired  wan 
not  sufficient  to  allow  of  an  annual  change,  and  at 
the  increased  knowledge  of  agriculture,  and  the  re* 
finement  of  manners  which  then  took  place,  would 
have  rendered  such  an  annual  change  extremely 
inconvenient ;  the  lands  thus  given  became  the  peir< 
manent  property  of  the  occupiers. 

18.  The  situation  of  a  German  tribe,  on  itt . 
first  establishment  in  a  conquered  cou])jy|f|i^^  \ 
extremely  precariou8,*TR8necessity  of  defence  V 
duced  the  chiefs  to  annex  to  each  grant  or  allc 
ment  of  land  a  condition  of  military  service ) 
generality  of  writers  have  concluded  from  this 
cumstance  that  the  allotments  of  land  origiailly 
made  to  the  individuals  of  a  German  tribe,  o»  th^i' 
first  establishment  in  a  conquered  country,  were 
mere  benqfida  or  feuds;  and  have  derived  fiom 
tlience  the  ori^  of  the  feudal  law.  But  t  variety 
of  arguments  may  be  produced  to  pMve  that  the 
lands  thus  granted  were  not  feuds. 

19-  It  is  universally  admitted  that  fbuds  wM« 
originally  voluntary  and  gratuitous  donations,  to  be 
held  at  the  mere  will  of  the  giver,  who  could  resiUM 
them  at  pleasure.  Now  when  the  Germans  first  set- 
tled in  the  southern  parts  of  Europe,  they  enjoyed  a 
vfery  great  degree  of  liberty ;  upon  the  di«tributidn 
of  the  lands  in  a  coilquered  province,  each  indivi- 
dual claimed  that  portion  of  them  to  which  his  rank 
and  services  entitled  him,  not  as  a  favour,  but  M  * 
right  J  being  the  just  reward  of  his  toils.  Nor  c40 
it  be  supposed  that  a  people  who  did  not  conquer 
for  their  chiefs  only,  but  also  for  themselves,  should 
submit  to  hold  their  acquisitions  as  the  volttfltflry 
and  gratuitous  donations  of  their  leader ;  and  on  ^ 
precarious  a  tenure  as  his  will  and  pleasure^ 


Writed  till  seita^  tidllttuiM  stftei*  th^  sMtleMef^  d^  th^ 
Gennans  in  Italy  and  France.  The  circumstithte  o^ 
dMl^^l%  it  mi&L^dtt  bf  ihiBStSLty  i^tVice  tb  d  ^ant 
df  Uifidd  d66s  tltjt  inkjily  IRat  they  atre  hdU  by  ^ 
fl»tdal  teflUn^:  for  the  pos^sbiil  of  diddial  prd- 
petty j  Who  Wete  called  in  PVi^nce  Hh^  hcmfnes^  Hitete  - 
bMotd  to  the  (khfbmiaiiee  of  militaiy  i^eiVic^. 

21.  ddm6  rety  respecfbtMe  Rreitch  writers,  among  Droit  PubKq. 
whom  k  M<)ns.  Boucj^tet,  derive  the  word  aUodSmi  HS^of^*** 
fhMii  losj  which  ^gnifies  lot,  and  toticllide  frortr  flris  Cha.  5.  v.  !• 
dtytncdogy,  that   stUddial  ptbperty  wds  that  whith 
WM  litqUi^ed  by  lot,  iqpbn  the  first  distrftrntioft  of 
\$bAa  aMotig  the  Ftanks; 

9SL  The  origiMi  id^ai  ef  ftfddi^  appe^Efs  to  hslve- 
bMtt  (kiT^   firMd    the   foMbimg    eii^ehm^taiices^ 
TacftxM  Myi^  \h!&  chi^  *ieii  taaxmg  the  Germ^  DeMor.$l3. 
€»id«sAv0itfed  to  attiu^b  t€)  liheir  pei^otis  JMd  int^iMi^  b.  sa^s. 
cMti^  adherents  whom  they  cidled  €!o77iJ^.  Ifi^^k  RobertM>Q» 
9tMi#iw,  tfw  iT^gTiA  pmrWn  fMfnaty  prtncyns  mgmt^ 

m 

<J0Mef9l  ^^imf  adaksceniuUi  adsignant  Ctttti  fi>6uS' 
Horibus  acjampridem  probatis  aggregantur  ;  nee  rubot- 
inmr  cMdtes  iispku  Ghrddus  ^fuihetkm  et  ipse  comi^ 
ttUks  kahet^  judSdo  ejus^  qkem  sectatttur :  magnaque 
et  eofnitMi  iemutathi  gmius  primus  apud  prmcipem 
ARM  IdckS;  et  ptintipum,  eta  pturim  et  acerrmi 
ctMUes.  Htec  digni^^  hee  vires,  magna  semp&r  eke- 
t&ntm  juoenim  globo  cinumdari;  in  pace  decns,  in 
iiO&  piwiitSttfH* 

9S.  Ibii  eufltom  waa  continued  by  the  German 
princes  in  their  new  setttem^Ms;  those  eomiies  or 
attettcMts  W^rt^  tailed  Vdisi^  AntrustioneSj  LeudeSj  Baius,  v.  2. 

^      898-— 928 

Homines  in  Ttuste  Begis.    The  compo^oii  paid  for  j^^^       * 
thffi  ittttfdf^r  of  a  person  of  thi»  description,  (the  only  id.  c.  16.* 
mxAoA  by  Wtoch  w«  ar^  ^irirbled  tcr  )uc^  cf  HHb 
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rank  and  condition  of  persons  in  the  middle  agei,) 
Was  triple  to  that  ^paifi  for  the  murder  of  a  common 
freeman. 

24.  While  the  German  princes  remained  in  tiieir 
own  comitry,  they  courted  and  preserved  the  favour 
of  ^eii  comiteSf  by  presents  of  arms  and  horsesi  and 
by  hospitahty.  Thus  Tacitus  says,  JB^^^giin/ (^cowiife^ J 
principis  sui  liber alitatey  ilium  bellatarum  equunh  i^^ 
crventcmi  victricemque  frameam.  Nam  epuli  ei  quam- 
qicam  incampHf  largi  tamen  apparatus^ pro  stipends 
cedunt.  When  these  princes  settled  in  the  countries 
they  had  conquered,  they  bestowed  a  part  of  the 
lands  allotted  to  them,  which  were  known  by  the 
name  of  Fiscus  Begis^  or  Domanium  Regis^  on  their 
adherents,  as  the  reward  of  th^ir  fidelity. 

25.  These  donations  were  originally  called  bene* 
^ficioj  because  they  were  gratuitous;  in   course  of 

time  they  acquired  the  name  of  Jeuda.  The  persons 
to  whom  this-  kind  of  property  was  given,  became 
thereby  subject  to  fideUty,  and  the  performance 
of  military  services,  to  those  from  whom  they  received 
them. 

26.  Mons.  Bignon  in  his  notes  on  the  Formulae 
of  Marculphus  says — PropriekUe  et  Jisco  dace  notan' 
tur  bonorvm  species^  et  velut  maxima  rerum.dwi&o 
qme  eo  sectUo  recepta  erat.  Omnia  namque  prcBdiih 
out  propria  erantj  out  ^fiscaUa^  propria  seu  proprie- 
totes  dicebantuTy  quoe  nuUius  juri  obnoxia  erantf  sed 
Optimo  maaimo  jure  possidebantur  ;  ideoque  ad  hoeredes 
transibant.  FiscaUa  vero  beneficial  sivejisci^  vocabc^ 
tur,  qtuje  a  Rege  ut  phtrimum,  posteaque  ab  aliiSf  ita 
concedebanturf  ut  certis  legibus  servitiisque  obnoxi^ 
cum  vita  acdpientis  ^fureniur. 

27.   The   learned  Muratori,  in  his  AntiquiUUes 
ItaUcce  Medii  JEvij  ha«  given  a  dissertation  on  aUo- 


Tenure9.  Cki.  §27—29. 

Dial  and  feudal  tenures.  He  states  that  feuds  derive 
their  onffa  from  the  Germans,  and  were  originally 
called  benefida.  That  the  antieht  'Oassi  et  vasmUi 
irere  persons  who  attached  themselves  to  kings  and 
fiiocesy  in  order  to  acquire  the  privileges,  to  which 
%md  who  formed  a  part .  of  their  families  were 
aititled,  and  also  in  the  hope  of  obtaining,  from  the 
Ibenility  of  their  lords,  beneficiOy  that  is,  the  usufruct 
of  a  portion  of  their  royal  demesnes,  during  the 
lives  qS  their  fords.  That  whenever  a  person  of 
]K)bIe  birth  attached  himself  in  this  manner  to  a 
pim<te,  he  todc  an  oath  of  fidelity  to  him,  and  was 
afterwuds  called  vassus  or  vassaUus.  That  these 
voidB  occurred  in  a  capitidarium  of  Louis  the  Pious^ 
tfthe  year  823.  .That  to  constitute  a  vassus,  it 
vas  not  necessary  he  should  have  a  hen^fichm^ 
Tiat  m  allodium  was  an  inheritance  which  m^t 
I Ji)e  al^ted  at  the  pleasure  of  the  possessor :  and 
NIN^VI^^  by  which  it  was  granted  usualfy  were^ 
\P pi^Metario  Jure  teneat  atque possideat ;  seujaciat 
imie  qukquid  voluerit^  tarn   ipses    quamque  lugredes 

28.  Although  feuds  were  originally  granted  by 
^iogsaad  princes  only,  yet  in  a  short  time  the  great 
^  to  whom  the  kings  had  allotted  extensive  tracts 

i  of  land,  partly. from  a  disposition  to  imitate  their 
viperiois,  and  partly  for  the  purpose  of  attaching 

\  psnoQs  to  their  particular:  fortunes,  bestowed  a  por- 
tion of  their  demesnes,  as  benefices,  or  feuds.  The 
greater  part  of  the  lands  were  however  held  by 
81  allodial  tenure^  till  the  b^inning  of  the  tenth 

I  c^tuiy,  when  the  feudal  system  appears  to  have 

^  ^  geneially  adopted. 

'  %  As  allodial  prq[ierty  was  much  more  desirable 
i^  feudal,  3uch  a  change  appears  surprisiog }  espe- 
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ekUx  when  w«  are  iafbrmed  tkst  dlodU  ppufuiy 
wis  fre^ueBtljr  converted  into  faidal^  b^  »  r^baastMgf 
deed  of  the  posseMor. 

80.  The  feasoiu  which  tedutcd  the  preftieCim 
of  lAxlial  hmds  to  comrert  them  iMo  feudt  tNl 
Esprit  des  <fa«i  exphioed  by  the  Preaidmt  MootegfuietL  Hmn 
Lmx,  B.31.  ^^  held  feiids  were  entitled  to  grett  privitege0| 
Herv^,  V.  1.  the  compositioa  or  fine  for  the  OMunifliioii  of  A  etflM^ 
102.  a^pHUBt  a  feudatory^  ww  nmch  greater  iJmiI  tiiet  for 

a  penNin  who  held  his  knds  by  an  allodial  tenurSk 
But  the  chief  motive  fiv  this  alteratioii  iHiSy  td  ao* 
quiie  the  protectioa  of  some  powerftd  lord ;  widMiK 
winch,  in  those  thnea  of  anairchy  and  oooittieti,  'it 
was  scarce  posliUe  for  an  individual  to  piKtei^t 
cither  his  liberty  or  his  property.  These  asid  pr*' 
bably  other  leasonsy  with  whidi  we  ai^  nnacqitakitedi 
produced  an  extension  of  the  Uvtdal  tenore  09ef  th* 
whole  western  woihL 

•1.  Ffuds  npOB  their    trtft  intradiictiMtif  wM* 

iegtthitad  by  unwritten  enstoms*    In  the  year  1170^ 

the  Emperor  Frederidt  BoibatOMi  di(eeM^  «  cdd» 

of  the  feudal  law  to  be  compiled,  which  wail  aA* 

Gianoone,      cotdlngly  execUted^  and  pnbliidi^  at  Mifatii.    It  was 

B.  13.0.3.    ^^^  ^  J^^^^  thidmm,  atld  was  ditid^  M« 

ive  books^  of  whinb  the  two  An^  and  SMne  fii^ 
ments  (tf  the  three  kst^  still  exist,  and  aiK  |rtktted 
at  the  end  of  all  the  modem  editiofls  of  the  Catpm 
Juris  CMUs.  This  work  is  pi^sftaUy  ne»  r66t^  tkaft 
'  a  collection  of  the  «i«tomS  nMtft  gefteraBy  adheMtf 
to  ilk  feudal  matlert  j  and  the  e^bsfitutiMs  ti  flu* 
SliflfiArtt^  Loth^ynnis,  ColkMU^  and  Fr^dteifkk^  t^ 
specting  ftuds. 
DefinHionof.      32.  A  feud  is  thus  defined  ^Cita^^EMftuiMfi^ 

bgnefickm,  seu  h^MVolA  el  Ub»it  rH  imHotSlisi  ma 
af0poUtMhrf^Ot*cei«h,  am  uxm  iHtntm  trmisMimtf 
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fOmta  frvprietakj  seu  daminh  dtrech^  smb  JtdeUtatei 
H  tHibUme  mrviHmimt  hinmstortm* 

SS.  It  was  beneifola  et  Ubdra  concessiOj  for  h  iras 
tipposedto  haVte  beeik  origiiudly  granted  firom  motma 
tf  mefe  ben^olence,  and  not  for  any  Bum  of  modey^ 
m  eUier  vkluable  cdnsideration ;  or  as  it  is  expressed 
m  the  Idber  Feudorum— rT^rm/um  ex  amore  ethmon  Lib.i.Tit.27< 

Rei  hrimoiil$s.-^TtM,  is,  nothii^  but  land  or  iiXH 
tioveable  ]>ro|>erty  eould  be  ginnted  as  a  feud^ 
i    Dd/^nmU  utilis.r-^The  QviMans  distinguisb  between 
itftvpHetaSj  and  tiie  domhmm  utik.  The  proprietai 

Ae  absolute  property ;  the  (tontifuum  tUUe  is  only 
le  right  of  using  the  thing  for  a  certain  time» 

SubfitliUtate.-^Thifi  was  the  bond  of  oonnexion 
tetwMi  the  lord  And  his  vassal;  it  was  the  nkost 
Meatol  drcuoistance  iti  the  contract,  M  wiU  be 
Aewn  h^efifier. 

lkt\ntkifim.^-'--^S^  were  ako  es^entlai  to  a 
ftsd;  dkey  wMe  generally  of  a  loilitMy  fMiat€  | 
bit  still  feuda  were  not  un£feqikendy  graftCdd  ia 
CMsideffttioA  ^  other  services^ 

88.  A  modem  French  writer  observes  that  k  Herv^,  v.  i. 
*iD  J^ipear,  f5rom  an  attentive  eondderation  of  the  37<^-i372. 
<np!i  and  progress  «f  ibuda^  M  have  beeft  the 
li»dV  intention,  to  secure  a  coffMant  adcHowMge- 
nent  of  the  grant,  afi  lottgair  it  subid^d)  ill  which 
It  ^SkKA  from  aU  other  eotttract* ;  and  fiom  «^ch 
'gift  of  a  ftffd  ouglkt  to  be  deftied*  ihm  etnss^ 
^JUk  a  la  charge  if  me  reeom^iUMee  mfintv  iub^ 
*>>*Mfti  pi  doit  ^  fMf^ter  de  la  mmUere  em^^MMe. 

36.  T^  ftrtt  and  mott  general  divlsioM  df  fciodi  Different 
*»ttto  pioper,  and  nnptopef  onM^    PMpef  feuds  ^"^' 
^*M  Mi^  aa  wete  purely  n^ttcy^  givea 
(N«)*  withotftpKice  Of  M^cditidn,  to  peiilo 
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qualified  for  militaiy  service.  Improper  feuds  weM 
those  which  did  not  in  point  of  acquisition,  servico^ 
and  the  like,  strictly  conform  to  the  nature. of  i 
mere  military  feud,  such  as  those  that  were  sold 
or  bartered  for  any  equivalent,  or  granted  free  froa 
all  services  ;  or  in  consideration  of  any.  cer tain  retam 
of  service. 

37*  A  feud  was  however  always  considered  as  a 
proper  one,  unless  the  contrary  appeared;  which 
could  only  be  proved  by  a  reference  to  the  originat 
investiture.  Hence  arose  the  maxim  in  the  feudal 
law, — tenor  investUune  inspiciendus.  Improper  feuds 
were  distinguished  from  proper  ones  by  those  qua- 
lities only  in  which  they  varied:  for  in  all  other 
respects  they  were  considered  as  proper  feuds. 

38.  A  feudum :  Ugium  was  that  for  which  the 
vassal  owed  fealty  to  his  lord,  against  all  persons 
whatever,  without  any  exception.  A  Jeudum  «o» 
Ugiium  ;was  that  for  which  ti^e  vassal  owed  iealtyto 
his. immediate  lord;  but  with  an  exception  ixx  favour 
of  some  superior  lord. 

39*  A  feudum  antiquum  -  was  that  which  had 
descended  to  the  vassal  from  his  father,  or  some 

Cmig.  Lib.  1 .  more  remote  ancestor.    A  Jeudum  nofvum  was  that 
*^*    '  *    *  which  was  originally  acquired,  by  the  vassal  himself. 

Idem,  §  12.        40*    A  feud  granted  by  a  sovereign  prince,  to 

hold  immediately  of  himself,  with  a  jurisdictioD,  was 
called  feudum  nobUe^  and  conferred  nobility  up^ 
the  grantee ;  where  a  title  of  hcmor  was  annexed  to 
the  lands  so  granted,  it  was  ca3^tAfeudum  digfiitoiis* 

Investiture.        41.  Feuds  were  originally  granted  by  a.solenui 

and  publick  delivery  of  the  very  land  itself,  by  the 

Lib.  Feud.  2.  lord  to  the  vassal  in  the  presence  of  the  corwassaSh 
^^'  or  other  vassals  of  the  lord,  which  was  called  i««^ 

Lib.2.Tit.8.  titw^a.  It  is  thus  described  by  Corvinus--/mit»ttff* 
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pi  rnoestiendo  dicta^  quod  per  earn  vassaUuSf  posies^ 

inmi?,  gmsi  veste  induaiur.    Thi^  ceremony  was  so 

pssentudly  necessary  to  the  creation  of  a  feud,  that 

lb  could  not  be  constituted  without  it. — Sciendum  est  Lib.  Feud.  \. 

hdtm  me  imvesHtura  nuUo  modo  cansHtid  posse. 

42.  The  convassalU  or  pares  were  t^e   only  per-  Idem,  T!t.28. 
ions  ^0  could  be  witnesses  to  the  investiture ;  their 
pieseoce  was  required,  as  much  for  the  advantage 
tf  the  loid,  as.  of  the  tenant:  of  the  lord,  that  if 
the  tenant  was  a  secret  enemy,  or  otherwise  unqua* 
ified,  he  might  be  apprised  of  it;   and  that  they 
'might  bear  testimony  of  the  obligations  which  he 
contracted:  of  the  tenant,  that  they  might  testiiy 
the  grant  of  the  lord,  and  for  what  services  it  was 
nude :  hstly,  for  their  own  advantage,  that  they  might  . 
bow  who  was  the  tenant,  and  what  land  he  held* 
I    43.  As  it  was  frequently  inconvenient   for  *  the 
lori  to  go  to  the  lands  intended  to  be  granted,  the 
improper  investiture  was  introduced;  which  was  a 
lymboUcal  transfer  of  the  lands,  by  the  deliveiy  of 
a  stat^  a  sword,  or  a  robe ;  which  last  being  the 
nost  common  method  among  the  immediate  vassals 
of  kings  and  princes,  gave  rise  to  the  word  investi- 
^^^^Inoestiiura  quidem  proprie  diciiur  possessio ;  Lib,  Veud.  2. 
^^'^autem  modo  diciiur  inoestitura^  quando  hasta         * 
^  oSwf  corporum  quidlibet  porrigitur  a  domino,  se 
^"ff^fituram  Jacere  dicente.    Quern  si  quidem  ah  illo 
f^  jui  aUos  habet  vassaUos,  saltern  coram  duobus  ex 
^  ^kmmter  fieri  debet:  atioque  Ucet  alii  ifitersint.  Crai|,  Lib. 2. 
*^  moestitura  minime  vakt. 
^  It  appears  from  the  above  description  that 
>  proper  investiture  and  possession  are  s3monymous 
'*^:  whenever  therefore  investiture  is  distinguished 
^  poflseasion,  it  is  an  improper  one^ 
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.  %StP  Hu^  ficivices  wkidi  the  vauflal  ivm  l^raad  f* 
p^rfiimi,  wf»  declared  hy  tls^  lord^  %Il  tlvr  tkm  «f 
the  iovetfsitiirep  in  the  presence  of  the  ether  vanah 
A9  »  verbeji  declaniitiw  of  tiie  terns  ob  whkh  a  isaak 
was  tQ  be  hidd*  mi^  be  forgotten  or  oiisftakeiit  it| 
becfune  usuid  for  Ae  tenant  to  proeure  a  wth]B|^ 
doin  the  lard»  contaiung^  the  terms  upcm  whidi  te{ 
doni^tioQ  ww  made,  witnessed  by  the  other  vassakj;! 
Craig,  id.  (7*  vhioh  w^  called  a  lureve  testatum.    Where  the  bflfc^ 

CQiiid  net  ccmvemeiitly  come  to  the  land,  he  dA 
wrod  t0  the  vassal  a  breM  testatum,  as  an  knprepv 
inveafiture  ^  with  a  direction  to  some  perscm  to  giw 
hini  actual  possession. 

;  46,  A  brfof  testatum  being  a  much  better  aecantr 
thapi  a  verbal  d^laration,  those  who  acquiittd  ftiick 
preferred  this  improper  iHTeaiaturey  with  a  sohseqMal 
dehvery  of  the  possession,  to  a  proper  investitiEre. 
So  that  ia  process  of  tsoie  the  feudal  writers  dividsi 
m  improper  investiture  into  three  parts :  a  irtM 
le^Mhwv  e.  pFOfceptum  seishuB,  and  sl  passessionis  inh 

Oath  of  HJ*  Upon  the  ereatjon  ef  a  feud,  a  eosmemoe 

Fidelity.        ^^  luion  afose  between  the  lord  and  his  vasasl^  era- 

siderad  by  Ae  feudal  writers  as  strcmg^  than  afly 

nktural  tie  ^hfitevep,  which  tiie  t^iant  was  ofahgeii 

to  acknowledge  by  immediately  taking  the  oalh  e£ 

Lib.  Feud.  2.  fidelity  to  the  lord^  in  these  words  ««*««  liga  N.  («as* 

^^*  follmy  super  iMC  Satfcta  J)e$  JE^ 

kae  kora  m  anlea^us^m  ad  uttk^m  ^dto!  me^ 

M. (dcmiino) 9too ^6fefi5  ei^a  centra  onmemfumM^m; 

exepto  Regt^  wl  priori  Amino  metK 

4&  The  idea  of  tfaia  oath  appeaia  to  haTie  be^n- 
taken  from  the  ebygatjon  .which  existed  bet^wifem  the 
German  princes  and  thfor  eofnites*    Thur  Taaitiis 


*   #«  Fwlty  ^m  M  M(m)ti»%  rsquitite  to  the  Wright.  35. 

imliim  9f  «  j^^  vli9tb#r  a  pr9p»r  or  an  improper 

«M,  tibat  It;  wul4  9Pt  «^  without  it.    For  if*  lands 

Wfe  fim^  "vt^t^ottt. «  i«ieF^«tiQ»  of  fealty,  tke  tonwe 

IM  fxm^T^  W  «UQ4ii4»  but  the  oath  of  fealty 

I  might  be  dispMAM4  wi^. 

!  r  50.  Wkm  ifeuijg  beean^  htredtteiryi  anather  ce-  Homage. 
IRP<«F  im'«4^4  c«Ue4  AomiirfttfK,  or  ^kwutOMD, 

I  yftwb  wii  p^r^wmed  is  ty«  wwiner.  The  v^ual 
JNWg  njKo^w^  ^  uogirt*  kndft  down  More  Ua 
Iwi  W4  pi^ttfug  Itif  h%adi  within  those  of  hia  leid 
^'^S>mvm  horn  VKKArt  iik  tatftmrnta  ^mod  dlf 

^WW^|MM9«f  ^  ll^QlciKd  theii  eedhivce^  the  teiuQit, 

•Moi^  mwpkfeel  thebwiage. 

*  '^l^  ]Mt^  eed  hutiege   have   often  been  eo«-  Henr«, 

lfu|^ l)f  thif  Ifei4del  wrilm  ^^'^Mwr'^^^' 

M^  1M«  aokwu  ontht  made  by  the  raaBal,  of  fide-  B.^3i!?;i3. 
^  v4  i^fihnful  to  hia  IohI}  ndieeeaa  hoaiege 
IM  nmly  eP  Jidn^wifidgeflMait  o£  tenme* 
I  SiL  {p  cooseqoence  of  the  fsudal    cannexioa.  Duties  of  the 
^nrenl  duties  Mrfia^  <ls  weU  on  the  part  of  the  leid  ^f^^"* 
iN  ^' fte  |tess«lt    With  respect  to  tli^pe  vfatcK  the 
Milled  t«  to  vi9mi%  it  was  a  ttaidm  of  the  feudal 
in  Aikt  th%Hgh  the  vaasal  only  took  the  «ati|  of 
^^f  and  did  homage }  and  the  iojpd  on  eocnunt 
l^i^4iglll^  took  nmie«  ye(t  waa  he  eqiifiUy  ehUgedy 
<l  if  bl  h^d  tdfiM  it,  to  do  SLud  foibear  eveiy  thing, 
^  fNpiCt  to  the  vassal,  which  the  vassal  was 
^^^tA(iq  ind  foihear  towards  thf  lord:  so  that 
^4y%  of  bolh  umae  in  seueoal  respects  re<^proeaL 
^'  A4  fPir  ibe    duties  which   the  vaa$al  owed 
^  1«^  ^y  Sire  thus  described  in  the  Liber  Feu* 
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memoria  semper  habere  debet  IncoUane,  tutum^  Ao- 
nestum,  utiles  fidk,  pasnbile.  These  were  however 
all  reduced  to  the  two  heads  of  counsel  and  aii 
Under  counsel  was  included  not  only  giving  faithiiil 
advice  to  the  lord,  but  also  keejnng  his  secrets,  and 
attendii^  his  courts ;  in  order  to  enable  him  to  dis- 
tribute justice  to  the  rest  of  his  tenants. 

54.  Aid  might  either  be  in  supporting  the 
lord's  reputation  and  digni^,  or  in  defending  h» 
property.  By  .aid  to  his  person^  the  vassal  was  not 
only  obliged  to  defend  his  lord  against  his  private 
enemies^  but  also  to  assist  him  in  his  wars:  aad 
feuds  were  in  general  originally  granted  <m  cos- 
dition  of  military  service,  which  was  to  be  done  in 
the  vassaPs  proper  person,  and  at  his  own  expence. 

55.  The  feudal  law  did  not  originally  oblige  the 
tenant  to  contribute  to  the  lord's  private  necessities; 
the  first  feudal  aid  being  purely  military.  But  ui 
course  of  time  the  lords  claimed  and  established  a 
right  to  several  other  aids ;  the  principal  of  idiich 
were— 1.  To  make  the  lord's  eldest  son  a  knigbt 
S.  To  marry  the  lord's  eldest  daughter.  S.  To  ransom 
the  lord's  person  when  taken  prisoner. 

56.  Having  stated  the  obligations  of  the  lord 
imd  tenant  to  each  other ;  I  shall  now  proceed  to 
enquire  into  the  nature  of  the  estate  or  interest 
which  each  of  them  had  in  the  land. 

With  respect  to  the  estate  of  the'vassal,  we  must 
recc^ct  that  as  the  original  donations  made  by 
the  French  kings  to  their  Jideles  and  leudes  were 
of  a  temporary  nature ;  and  as  nothing  more  tfaau 
the  usufruct  was  given  to  them,  so  in  the  fendsi 
law  the  proprietas  was  allowed  to  remain  in  the  lord» 
and  the  vassal  had  only  the  usus/ructus^  or  dominie 
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>Uile  ;  that  is,  a  right  to  take  and  enjoy  the  profits  of 
the  land,  as  long  as  he  performed  'the  services  du6 
to  the  lord. 

57*   As    to   the  duration    of  feuds,   they  were  Lib.  FeucLl. 
oiiginaOy  precarious,  and  might  be  resumed  at  the  ^'^  ^' 
lord's  pleasurte.     They  werte  next  granted  for  one  . 
year ;   afterwards  for  life.  '  In  course   of  time  it 
became  unusual  to  reject  the  heir  of  the  last  tenant, 
il  he  was  able  to  perform  the  ser^ces ;   at*  length 
feuds   became  hereditaiy,    and    descended   to  tlie 
posterity  of  the  vassal. 

58.  In    the  fil^  ages  of  the    feudal  law,   the  Waawnalicn- 
vassal  coiild  not  alien  the  feud,  without  the  con-  * 

sent  of  the  lord ;  neither  could  he  mortgage,  or 

otherwise  subject  it  to  the  pa3rment  of  his  dfebtls. 

It  appears  hori^ever  from  the  Ltber  Feudorunt  that  Lib.2.Tit.55. 

feuds  were  frequently  aliened.     By  a  Constitution  of 

the  Eodpetor  Lotharius,  reciting  that  the  alienatioli 

rf  feuds  had  j)roved  extremely  detrimental  to  the 

military  siNrvices,  ^hich  were  due  from  the  vassds, 

ftey  were*  absolutely  prohibited  frdm  alienating  tbeir 

feuds  without  the  consent  of  their  lords.     This  was 

wnfimied  by  a  law  erf*  the  Emperor  Frederick  It. 

59.  The  consent  of  th6  lord  was  sfeldoith  given 
inAout  his  receiving  a  present ;  from  whence  arbse 
*  general  pluctice  of  paying  the  lord  a  siilh  of  ftioney 
^  permiidfon  to  aliefi  a  feud. 

60.  There  was  however    a  tnb&e  of  disJJoSiiig  Subinfeuda- 
'rf  part  df  a  feud  whidh  does  not  appfeaf  to  have 
^  Cdftifitehended  in  the  (constitutions  of  Lotharius 
ttd  iTfederick.    This  was  by  a  grant  from  the  vassal,  ^^^*  ^e"«''  2- 

.  Tit  34.  4  2. 

«  a  portion  of  his  feud  to  a  stranger,  to  be  hfeld  of      •    • «  • 
'Maelfj  by  the  same  sefvices  which  he  owed  to  his 
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61.    This    practice,    whidi    was    called    subk^ 

feudation»  became    extremely  common  in  Franceir 

during  the  eleventh  and  twelfth  centuries ;  but  was 

Herf^t  V.  1.  prevented  by  an  ordonnance  of  Fbilip  Augustus  in 

1210,    which  directed  that   in  future,   where  any 
estate  was  dismembered  from  a  feud,  it  should  be 
held  of  the  chief  lord*. 
Estate  df  the      fi^.  With  respect  to  the  estate  or  interest  which 

the  lord  had  in  the  lands,  after  he  had  granted  them 

as  a  feud,  it  consisted  of  the  donuriium  venm^  witha 

Wright,  30.    right  to  the  services  reserved  upon  the  grant ;  and  in 

case  of  failure  in  any  of  these,  the  lord  might  enter 
and  take  possession  of  the  feud. 

63.  Although  the  l(M:d  had  the  dominiwn  verm 

of  the  lands,  yet  he  could  not  alien  or  transfer  his 

seignory  to  another,  without  the   consent  of  the 

£ib.  Feud.  2.  vassal.     Eo:  eadem  lege  descendit  gtwd  dominuSf  ^ 

*^    •  *  •    vohmtate  vassaUi,  Jeudtm   alienare  nan  potest.    For 

the  obligations  of  the  lord  and  vassal  being  mutual, 

the  vassal  was  as  much  interested  in  the  personal 

qualities  of  his  lord,  as  the  lord  was  in  those  ci 

his  vassal. 

Hisobllga-         64.  There  was   another  obligation   on   the  part 

tlon.^"      ^'  ^^  *^®  1^^^  ^^  very  considerable  importance ;  namelyf 

Lib.  Feud.  2.  ^^^  ^  case  the  vassal  was  evicted  out  of  the  feud, 

Tit.  25. 30.    tijjg  lord  was  obliged  to  give  him  pother  feud  w 

equal  extent,  or  else  to  pay  him  the  value  of  that 
which  he  had  lost. 
Ten.  38.  65.  Sir  Martin  Wright  doubts  whether  the  ob- 

ligation of  the  lord  to  protect  and  defend  his  vassal 
made  him  antiently  liable  on  eviction,  without  any 
fraud  or  defect  in  him,  to  make  a  compensation 
for  the  loss  of  the  feud  ;  inasmuch  as  it  could  hardly 
be  imagined  that  while .  feuds  were  precarious,  and 

ID 
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held  at  the  will  of  the  lord,  by  whom  they  were 
granted,  mthout  any  consideration^  the  lord  should 
be  subject  to  such  a  loss.  He  was  of  opinion  that 
tiie  lord's  obligation  to  compensate  the  vassal,  in 
case  of  eviction,  only  prevailed  as  to  improper  feuds^ 
for  which  a  price  had  been  paid,  or  an  equivalent 
stipulated. 

66.  Ciaig  agreed  with  Sir  M.  Wright.  The]^ 
however  Both  acknowledge  that  none  of  the  antient 
feudal  writers  make  any  such  distinction ;  but  that 
idl  admit  the  lord's  obligation  to  compensate  the 
y^sBsSi  on  eviction,  to  have  been  general. 

&f.  We  have  seen  that  although  feuds  were  Descent  of 
originally  granted  at  will  only,  yet  in  course  of  ®^  *' 
time  they  became  descendible.  It  will  therefore 
be  necessiuy  to  enquire  What  rules  of  descent  were 
established  by  the  feudal  law,  where  no  particular 
^e  of  descent  was  directed  by  the  original  grant, 
for  in  such  case  the  maxim  was,  tenor  invesHtura? 
^  insfkiendus. 

68.  The  first  rule  was,  that  the  descendants  of  C'^iI'^J- 
the  person  to  whom  the  feud  was  originally  granted, 
^  none  others,  should  inherit.  Because,  as  the 
personal  ability  of  the  first  acquirer,  to  perform  the 
^68  and  services  reserved,  was  the  motive  of  the 
donation,  it  could  only  be  transmitted  by  him  to 
his  Imeal  descendants. 

69-  In  consequence  of  this  rule  the  ascending 
liQfi  was  in  all  cases  excluded.  Hence  it  is  laid 
^wn  in  the  Liber  Feudcyruwr'-^ticcessiomsfeudi  talis  Lib.2.Tit.iO. 
^  nabxrcL^  quod  ofcendentes  non  succedunt ;  and  a 
Biodem  feudist  has  said — Jus  tamenf^ale^  adscen-  Corvinns, 
^''few  or  dine  neglecto^  solos  descendentes  et^  col- 
'^oks,  admttitv    Quomam  qui  feudum  nccipitf  sibi 
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Baius,  V.  1.    et  Hberisiuhy  non  parenUhti^y  pro^pkit    Whefeai  \k 
^^^'  allodial  property  the  ascefuding  line  tt^  eap&Me  tf 

inheriting. 

7(>.  All  the  sons  sil^c^eded  equally,  as  «M  tbe 
c^e  in  France,  even  f^speeting  the  Mcceteidri  to 
the  crown ;  duting  th6  firi^t  and  p6n  6^  the  seeofid 
race.  But  the  frequent  wapj  occasioned  by  th«i 
partitions  caused  a  regulation  that'  kfaigdoinft  ^^d 

be  considered  as  impattibU  inheritances,  and  de^cdnd 
to  the  eldest  son* 

71*  In  imitation  of  the  sovereignty^  the  satfie  slt^ 
ation  was  made  in  th^  descent  of  the  great  ^dfi» 
By  a  cdnstitutiOtt  (rif  the  Emperor  Frederick,  honoraiy 
feuds  became  indivisible ;  and  they,  as  idso  the  imK^ 
tary  feuds,  begto  to  descend  to  the  eldest  M> 
because  he  was  tooner  capable  of  peif<Hining  tho 
military  services  than  any  of  his  brothers. 
Lib.  Feud.  1.  72.  Females  Were  originally  excluded,  not  oriy 
^^^'  ^'  on  account  of  their  incapacity  to  perform  th*  nrili* 

tary  services,  but  also  lest  they  should  cany  ite 
feud  to  stmngers  or  enemies. 

73.  The  rule  that  none  but  the  deiscefidaM 
of  the  first  feudatory  eould  inherit,  wad  sd  ^eCtf 
adhered  to,  that  in  caae  of  a  fetn^m  nwiai^  the 
brother  of  tiie  frst  acquirer  could  not  saeee^  to 
his  brother ;  because  he  vm  not  descended  fiNim 

the  person  who  first  acquired  die  fbud.    BiH  ia  ^ 
Lib.  Feud.  1.  (caase  of  ^Jkudum  antiouunk  a  brother  or  other  col 

Tit  1   (  2        C 

lateral  relation,  ivho  was  descended  fr(«n  tiie  flW 
acquirer,  might  inherit. 
Craig,  Lib  J.     74.  A  mode  was  afterwards  adot>ted  of  letting 

lit.  10. 4  11.    .       .  .,  ,       ,     .  ^    ,       ^^^  .  r*i 

m  the  collateral  relations  of  the  first  acqinrer  of  » 
fead,  by  gmnting  him  a  fekdtm  fwmm  to  be  ht\d 
tit  mitiqtfiim,  that  is,  with  all  the  qualities  rfan  afttient 
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feud;  derived  frojn  b,  recDQte  ancestor ;  und  then  the 
Gollsteral  rdattons  were  admitted,  however  dtatant^ 
ffois  the  person  who  was  last  possessed  of  the  feud. 

J75.  To  restrain  this  general  right  of  inheritance  Feudam 
m  all  the  coUateral  relations,  a  new  kind  of  feud 
wai  invented,  called   a  feudvm  UdHatwn^  which  is 
thus   described    by    Du  Cange  -~  Feudum  taJUatum  Gloss,  voce  - 
omktr^  verms  jorenstbu&,  tuBreditas  m  qtuandam  cer^ 
Htudktem  UmiteUa ;    seu  feudum  certis    condiUombus 
ctmcessim,   verbi  graHoj   aUcui  et  Uberis  ex  legitimo 
Thobmomo  nasdturis.     Vhde  si  is  ctd  feudum  datum 
atmorUtur  absque  Uteris,  feudum  ad  donatorem  redit  Craig,  Lib.  1. 
ToMare  emm  est  in  quamdam  eertitudinem  ponere,  vel  ^^'^^*  ^   ^* 
oi  fmddam  cerium  hasred^amentum  Umitare. 

76.  It  is  observable  that  the  principles  g£  die 
fe&dal  descent  were  peculiar  to  that  tenure ;  and 
^Sss&i  entirely  from  those  of  succession  established 
by  tihe  Roman  law ;  in  which  the  heir  was  a  per* 
son  instituted  by  the  ancestor,  or  appointed  by  the 
Inr  to  rqureaent  the  ancestor,  in  all  his  civil  rights 
and  obligations.  Whereas  in  the  feudal  law,  tbd 
^  succeeded,  not  under  any  supposed  represen-* 
tatidn  to  the  ancestor,  but  as  related  to  him  in 
Nood,  apd  dei^iiated,  in  ccmsequence  of  that  reku- 
tmaliip,  by  the  terms  of  the  investiture,  to  succeed 
tatfaofeod. 

%  When  feuds  became  descendible,  the  lord,  Iniiestitttre 
qpoa  tile  death  of  every  tenant,  claimed  a  right  i^cent. 
^  granting  a  new  investiture  to  the  successor, 
^n&out  which  he  could  not  enter  into  ppssession 
of  the  feud.  This  shewed  that  the  right  of  in- 
^^nsiof^  was  originally  derived  from  the  bounty  and 
Vfttiesoence  ^  the  lord:  and  these  investitures 
^Ke  end^oce  of  the  temure,.  a^  well  -as  of  the 
■^ces  wbidi  ,were  due  fer  the  feud* 
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78*  It  was  also  customary  for  the  lord  t<r. 
dennand  some  present  from  the  tenant,  upon  gnutt- 
ing  him  investiture,  which  in  course  of  time  became 
pvt  of  the  profits  of  the  feud.  It  was  called  re- 
levhmir  and  is  thus  described  by  a  feudal  writer— 
Melevium  est  prwstatio  heredtmiy  qui  cum  veteri  jure 
JmdaU  nan  poterant  ,succedere  in  JhidiSy  caducmn 
et  incertam  hcereditatem  relevabant ;  soluta  swmm 
*oel   pecunujPf    vel    aUarunt    rerum,.  pro  *  diversitate 

79-  As  feuds  were  originally  granted  on  con- 
dition of  miUtary  or  other  services,  it  v^as  deemed 
just  that  where  there  was  no  person  capable  of  per- 
forming those  services,  the  feud  should  return  to 
the  lord.  Therefore,  where  a  vassal  died  without 
heirs,  the  lord  became  entitled  to  the  feud  as  an 
Lib,2.Tit.86.  escheat.    Thus  it  is  said  in  the  liber  Feudorum — 

S%  aliquis  decesserit  nuUo  in  feudo    reJicto  hxered^j 
jus  Jeudi  ad  dominum  perthwre  dicimus. 

80.  Feuds  having  been  at  all  times  considered 
a^  yolimtary  donations,  it  was  very  soon  established 
that  every  act  of  the  vassal  which  was  contrary 
to  the  connexion  that  subsisted  between  him  and 
his  lord,  and  to  the  fideUty  he  owed  him ;  or  by 
which  he  disabled  himself  from  performing  his  ser- 
vices ;  should  operate  as  a  forfeiture  of  the  feud. 

81.  In  the  Liber  Feudorum  there  is  a  long 
letter  irom  Obertus  de  Orto  to  his  son,  respecting 
feudal  forfeitures,  which  he  says  are  not  reducible 
to  any  general  principles.  He  then  proceeds  in 
stating,  that  if  the  vassal  omits  to  require  an  in- 
vesture  from  the  heir  of  his  lord  for  a  year  and 
a  day  after  the  death  of  the  lord,  and  to  take 
the  oath  of  fealty  to  him,  he  shall  lose  his  feud* 
So  in  the  case  of  the  death  of  the  vassal,  if  the 
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heir  does  not  require  investiture  from  the  lord  within 
that  time,  he  shall  forfeit  his  feud. 

82.  If  die  vassal  refused  to  perform  the  services 
which  were  reserved  upon  the  investiture,  he  forfeited 

his  feud.    Non  est  aliajusHor  causa  beneficu  ati/erendi  Lib.  Feud.  jd. 
juam  si  id  propter  quod  beneficium  datum  Juerit^  hoc 
seroUium  facer e  recusaioerity  qwjL  beneficivm  anUttit 

83.  If  the   vassal  aliened  the  feud,  or   did  any 
act  by  which  its  value  was  considerably  diminished ; 

he  forfeited  it.    Si  vassaUus  Jetidum  dissipaoeritj  out  Zasins,  91. 
htiigni  detrimento  deterius  Jecerit,  privabitur. 

84.  If  the  vassal  denied  that  he  held  his  feud  of  Crwg*  Lib.  a.: 
the  lord,  by  saying  that  he  held  it  of  some  other 

person ;  or  denied  that  the  land  was  held  by  a  feudal 
tenure,  he  forfeited  it 

85.  Every  species  of  felony  operated  as  al  for- 
feiture of  the  feud ;  being  the  highest  breach  of  the 
vassal's  oath  of  fealty. 

86.  It  has  been  stated  that  the  feudal  lord  was  The  Lord 
equaDy  bound  to  observe  the  terms  of  relation  on  his  ";"«J^*>'^«»^ 
part    For  if  he  neglected  to  protect  and  defend  his 

tenant;  or  did  any  thing  that  was  prejudicial  to 
him,  or  injurious  to  the  feudal  connexion ;  he  for- 
feited hid  seignory.    Thus  it  is  said  in  the  liber 
Feudonim — Si  dommus  commisit  felomam^  per  quam  I^b.2.Tit.26. 
wulUus  amitteret  Jeudumr  si  earn  commserit  in  domi-  ^ 
^i^fiudi  proprietatem  eUam  dominus  perdere  deheat. 

871  The  feudal  lord  had  not  only  a  right  to  the  Feudal 
«rvice  of  his  vassals  in  war ;  but  had  also  the  .privi-  J«"»<*»c^*®°- 
%e  of  determining  their  disputes  in  time  of  peace* 
Thus  we  read  in  the  Liber  Feudorum — Si  inter  duos  Lib. l. Tit.  18. 
*««flfllw  rfe  Jeodo  sit  contraversiaj  domim  sit  cognitioj    ""   • ""    " 
^per  eimi  contracersia  terininetur.  Si  vero  inter  domi- 
^^et  vassatttan  Us  oriaiur,per  pares  curiie  a  domino 
^^M^Utate  debito  conjuratos  termnetwr. 
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88.  The  origin  of  the  feudal  jurisdiction  is  said 
to  be  derived  from  the  following  circumstances :  By 
the  laws  of  all  the  northern  nations  every  crime,  not 
ev^i  excepting  murder,  was  punished  by  a  pecuniaiy 
fiujd^  which  was  caXii^diJredtmu  In  the  infancy  of  th^ 
northern  governments,  the  chief  occupation  of  t 
judge  consisted,  in  ascertaining,  and  levying  thos^ 
fines ;  which  formed  a  considerable  part  of  the  public 
re veque.  When  ^xten^ve  tracts  of  land  were  granted 
as  feuds»  the  privilege  of  levyii^  those  ^e«  wa» 
always  included  in  Ihe  grant ;  with  a  riight  to  hold  a 
court  for  the  purpose  of  ascertaining  them;  from 
whence  followed  a  jurisdiction  over  the  vassals^  hoth 
in  civil  and  criminal  matters. 

89r  To  all  the  nations  descended  from  the  Ger- 
mans, justice  was  originally  distributed  in  their  ge« 
neral  assemblies:  nor  did  the  king  or  chieftain 
pronounce  sentence  till  he  had  consulted  those  per^ 
sons  who  were  of  the  s^me  rank  with  the  accuaed; 
without  whose  consent  no  judgement  could  }ff^  giyen.^ 

90^  Jn  imitation  of  this  practice,  every  feudal 
Iprd  had  a  court,  in  which  he  distributed  justice;  to 
h^  vassals ;  aud  every  freeman  who  held  laqds  of 
him  was  bjound,  \inder  pain  of  forfeiting  his  feud,  to 
attend  his  court»  there  to  assist  his  lord  iu  detenqia*' 
ing  aU  dilutes  arisiqg  between  his  vassals*  ^d  » 
all  the  tenants  were  of  the  same  n^ik,  and  h?^d  of 
the  same  lord,  they  were  palled  pares  curke. 

91.  In  the  liber  yeudorum,  lib.  2.  Tit.  ^  it  i* 
s^d — Si  int&r  duos  v^ssaUos  de  feodo  sit  coniroiofrdflf 
domini  sit  cognifio  ;  et  qcmtraoersia  per  etm^teraaMtt^'' 
And  i^  a  law  of  the  Emperor  Cpnrad  is  the  fioUo^t 
V^  x^^i^i^ODr^Si  inter  ca^Ume^s  cwt^oi^suf  ^^ 
coram  reg^Jj^atutf  si  inter  vt^kHfSor^y  cwmP'^ 
his  curia:.  ^  . 
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92.   This  practice    appears  to    have   been   esta- 
>Iished  so  long  ago  as  in  the  reign  of  the  emperor 
[!oniad  L  a.  d.  920,  of  whom  there  exists  the  follow- 
ng  law — Staiuimus  ut  nuUus  miles  episcoponmi^  abba^  Muratorijinit. 
ttORy  8^.  vel  omnium  qui  beneficium  de  nostris  publids  v.  2. 287** 
kng^cw,  out  de  ecclesiatum  prcedOsj  Sfc.  tenenty  8^.  "^ 
me  certa  e^  vwvkia  culpa^  Smtm  beneficitm  perdat^ 
mn  sectmdum  consuetudinem  antecessorum  nostrorum^ 
etjtuticium  parium. 


I   * 


(    «6    > 


TENURES. 


CHAP.  11. 
C^fthe  Anient  English  Tenures^ 


1.  Introduction  of  Fetids. 
5.  Dvoinon  of  Tenures, 
7.  Tenure  in  Capiie. 

14.  Statute  of  Quia  Emptor ts, 

15.  Homage.     . 
17.  FeaUy. 

19.  Tenure  by  Knight  Service. 

23.  Incklen^s  to  ii, 

24.  Jids. 


28.  I{«2t6/ir. 
31.  Prtm^  iSewiM^ 
34.  Wardship. 
37.  Marriage. 

39.  Fvne$  for  Alienation. 

40.  EscAeoi. 

41.  Tenure  by  Grand  Serjetmiy. 
44.  JboUtion  of  MiUtary  Te- 
nures. 


Introduction 
of  Feuds. 

Spelman  on 
Feuds. 

Wright'sTen. 
63. 


Section  1. 

IT  is  now  universally  admitted  that  the  feudal 
system,  with  its  fruits  and  service^  as  established 
in  Normandy,  was  first  introduced  into*  England  by 
William  the  Conqueror,  in  those  possessions  which 
were  granted  by  him  to  his  followers;  and  that 
about  the  twentieth  year  of  his  reign  the  feudal 
system  was  formally  and  generally  adopted. 

%  In  consequence  of  this  event  it  became  a  fun- 
damental maxim^  or  rather  fiction  of  our  law,  that 
all  real  property  was  originally  granted  by  the  Kingi 
1  Inst.  65.  a.  and  held  mediately  or  immediately  of  the  crown,  in 

consideration  of  certain  services  to  be  rendered  by  the. 
tenant.  The  thing  holden  was  therefore  called  a 
tenement ;  the  possessors  thereof  tenants,  the  manner 
of  their  possession  a  tenure.  And  Lord  Coke  says, 
"  In  the  law  of  England  we  have  not  properly 
allodmnif  that  is,  any  subject's  land  that  is  not 
holden." 


Id.  1.6. 
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3.  Although  feuds  were  not  originally  hereditaiy 
in  those  countries  where  the  feudal  law  was  first  esta* 
bhshed,  yet  we  find  that  feuds  were,  from  the '  begin- 
ning, hereditary,  where  lands  held  by  an  allodial 
tenure  were  voluntarily  converted  into  feuds.    Thus 

Basnage,  in  his  Commentary  on  the  Customs  of  Nor-  Tome  1. 153. 

'  edit  1778 

mandy,  says,  that  when  RoUo  became  master  of  that 
povince,  he  granted  considerable  portions  of  it  to 
bis  companions,  and  to  gentlemen  of  Britanny,  as 
beieditaiy  feuds ;  that  he  also  recalled  a  number  of 
the  antient  inhabitants,  who  had  held  their  estates 
by  hereditary  right,  and  restored  them  to  their  pos- 
sesaicns  in  as  full  and  ample  a  manner  as  they  had 
bdd  them  under  th^  kings  of  France. 

4.  When  Will|am  I.  established  himself  in  Eng- 
land, he  certainly  granted  to  his  foUowers  the 
nheritance  of  all  the  estates  which  he  distributed 
to  them;  for  some  of  those  estates  are  possessed 
by  their  descendants  at  this  day :  and  when  he 
persuaded  the  Anglo-Saxon  proprietors  to  hold  their 
iaods  by  a  feudal  tenure,  he  as  certainly  allowed 
them  to  retain  the  inheritance. 

5.  Sir  W.  Blackstone  observes  that  there  seem  Diviuon  of 
to  have  subsisted  among  our  ancestors  four  prin* 
<^  species  of  lay  tenures,  to  which  aU  others 
"»y  be  reduced  j  the  grand  criteria  of  which  were 
^  natures  of  the  several  services  or  renders  that 
*m  due  to  the  lords  from  their  tenants.  The 
^ces  in  respect  of  their  quality  wwe  either  free 
^  base ;  in  respect  to  their  quantity,  and  time  of 
^^^scuting  them,  were  either  certain  or  uncertain. 
Free  services  were  such  as  were  not  unbecoming 
*^  charactei:  of  a  soldier  or  a  freeman  to  per- 
^;  as  to  serve  under  the  lord  in  the  wars, 
to  pay  a  sum  of  money,,  and  the  like.    Base  services 
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were  sach.afi  wefe  fit  only  for  peasantK,  and  pei^iii 
of  sefvile  npk ;  $&  to  ploiigli  th^  lord'9  land*  tt 
make  his  hedges^  to  cany  out  bis  diipg,  or  otbeg 
mean  enqployments.  The  ceitain  a«vice8»  vfactbd 
free  pr  base,  were  such  as  were  stiiited  in  quantity 
and  could  not  be  exceeded  on  any  pretence;  m 
to  pay  a  stated  annual  rent,  or  to  ploi^  sudi  t 
field  for  three  days.  The  uncertain  depended  m 
unknown  contingencies;  'as  to  do  military  serviot 
in  person,  or  pay  an  assessment  in  lieu  of  it,  vhea 
called  upon,  which  are  fiee  services;,  or  to  do  wfaalt 
ever  the  lord   should  command;   which  is  a  bait 

(Mr  villein  service. 

» 

6.  From  the  various  combinations  of  tkesi 
services  arose  the  four  kinds  of  lay  tenwe  which 
subsisted  in  England  till  the  middle  of  the  sevea^ 
teeAth  century;  and  three  of  wbioh  subsbt  ti 
this  day.  first,  where  the  service  was  £ree  but 
uncertain,  as  military  service ;  that  tenure  was  csA* 
ed  chivalry,  servitiktm  nuliiare^  qt  knight  'aer^ 
Seeondfy,  where  the  service  was  not  only  &ee,  bi* 
also  certain ;  as  by  £etiity  oaky,  by  rent  and  fealty, 
&e.  Hiat  tenure  was  called  UienoH  socagkmh  or 
free  socage.  These  were  the  only  6ee  holdeogi  ^ 
tenements;  the  others  were  vflleinous  of  servife  f  9^ 
thirdly,  where  the  service  was  baye  m  ita  mAV^ 
and  uncertain  as  to  time  and*  quantity,  tbe  tenitf^ 
wa3.  pt0imn  villenagimn,  absolute  or  pure  wBsna^ 
I^aaitly,  where .  the  service  was  base  m  its  afllan^ 
but  reduced  to  a  certainty.  This  was  still  vi^kMg^ 
but  distinguished  from  the  other  by  the  naan^  ^ 
,  pnvfl^ed  villenage,  vUtemigium^prioikgkaumf  <^^^ 
might  be  still  called  socage^  from  the  certainty  of 
its  services,  but  degraded  hy  their  baseness  into  ii^ 
inferior  titk  of  viBamm  socagtm^  villein  socage. 
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7.  Alttough,  to   th0    fit^t   klsUmce>    all   the  land^  Tenure  in 

n  ^iglitid  were  held  ii&m^dilitdiy  0f  the  king,  yet  ^^P^^^' 
n  coosi^eilce  of  the  tight  of  subinf^^udAtioti  which 
irevailed  in  those  times,  the  king's  chi^  tenants 
l^wted  a  consideHtble  part  of  theil*  estates  vt^in- 
hifor  piHMoiM,  to  hold  of  themselves ;  by  Which 
neikie  or  middle  tenures  were  created )  from  whence 
Rose  several  difctindtions^  as  to  the  matin6r  in  wluch 
hiMb  were  hdd. 

8.  Estates  might  be  held  of  the  king,  or  oi  a 
piivite  individuals  in  two  ways;    either  as  of  his 
^enon,  or  as  of  an  hdnor  or  manor  of  whi<^  he 
was  wised;  and  every  holding  of  the  person  wasi 
jMriody  qpeakitag^  a  tdnure  in  aqrite  $  but  dtifl  thtft  fcx-  1  Inst.  108. «. 
pttaon  WIS  always  con&ied  to  a  tenure  of  the  king;      ^' 
HI  qght  of  has  «rewn   and  dignity ;  or,  as  it  wafe 
JMMeriy.  ^xpiessed^  wt  de  eormia^  or  lU  de  persofm  f 
^wtiarever  the   hoicUng  was  ^  the  person  of  a  Fitz.N.B.3. 
lubject^  it  was  called  a  tenure  in  gr«>s8»      *  .         : 
.  9.  Tenure    in  capite  was  ift  general  so   ips^af 
ld>le  firom  a   bolding   of  the  person  c^  the  king; 
that  if  lands  were  granted   by  the   king,  without 
iMtyif^,any  tenure^  or  ote^  aliquD  inde  nddeMo^  Low^sCai^ 
»f  *fc«like}  thdre  the.  lands,  by  opiratioA  of  law,  ^»*^P*^2- 
1^4  be  hold  6f  the  king  m  ca^te ;  becauasL  that 
IWMe^Ms  th«  most  advantageous  to  the  crown* 

U^Whrae  an  b^nor  or  banmy,  dngitiaUy  creltted 
^Aekifig^  ratumed  \A  l&e  crown^  by  foifeituirfe  cnr 
^^cbw^  th9  perscms  whd  held  their  lahds  of  such 
^r  or  barony  became  tenants  to  the  crown,  aad 
^m  aaid  to  hdd  of  thfe  king,  ut  de  honors  de 
^&c.  This  distinotioii  of  tefmre  Was  extremely 
^^''Vf^rtaat.t^, those  who  held  of  suoh  hottors  or 
^^•"ttiieg ;  fw  fciy  an  article  ^  the  magna  qhartm  of  2  lust.  64. 
^^gHfiaryllL  c.SL^  it  is  declared  that  persons 
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holding^  of  honors  escheated,  and  in  the  kasg^i 
hands,  shall  pay  no  more  relief,  nor  perform  mort 
services,  to  the  king,  than  they  should  to  the  baroiir 
if  it  were  in' his  hands. 

11,  Where  lands  were  held  of  the  king,  as  of 
an  honor,  castle,  or  manor  escheated  to  the  crowiy 
the  tenure  was  therefore  not  in  capite.  And  ^em 
lands  were  granted  by  the  king,  to  hold  of  luai 
as  of  his  manor  of  A.,  this  was  not  a  tenure  it 
capite. 

12.  Tlius  where  lands  were  granted  by  Kin{ 
PhiUp  and  Queen  Mary ;  tenendum  de  nobis  ut  de 
numerio  nostra  de  Greenwich  in  capite;  it  was  r^ 
solved  that  the  lands  were  held  of  the  king,  as  d 
the  honor,  and  not  in  capite.  The  reason  was,  that 
tenure  of  the  king  in  capite  was  as  much  as  to 
say  tenure  in  gross,  or  o£  the  person  of  the  king; 
And  though  it  appeared  from  antient  record?  that 
formerly  all  tenures  in  gross,  or  of  the  person  of 
a  subject,  were  called  tenures  in  capite,  yet^  of  iate 
time,  dicitur  de  rege  sohmmodo  terras  teneri  ^ 
capite. 

IS.  King  James  I.,  by  a  commission  under  the 
great  seal,  authorized  certain  commissioners  to  gfant 
the  manor  of  Dale  to  A.  and  his  heirs.  He  com- 
missioners granted  the  lands  to  A.  and  his  hetr^ 
to  hold  by  knight  service,  as  of  his  majeisty's  (Jastle 
of  Dublin.  It  was  resolved  by  a  majority  of  ^^ 
judges  in  Ireland  that  this  was  not  a  tenure  k^ 
capite. 

14.  In  the  case  of  private  individuals,  any  per* 
son  might  formerly,  by  a  >grant  of  la^ds,  have 
created  a  tenure  of  his  person,  or  of  any  honor 
or  manor  whereof  he  was  seised.  If  no  tenure  wa5 
reserved,  the  feoffee  would  have  held  of  the  feofer* 
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by  the  same  services  by  which  he  held  oven     This 
doctrine,  having  been  found  to  be  attended  with 
several  inconveniences,  was  altered  in  the  reign  of 
Edward  L  by  the  statute  Quia  emptores  terrarum^  l8Ed.l.c.l. 
which  directs  that  upon  all  sales  or  feoflments  of      "^  * 
lands,  the  feoffee  shall  hold  the  same,  not  of  his 
jminediate  feoffor,  but  of  the  chief  lord  of  the  fee, 
of  whom  such  feoffor  himself  held  it.*    These  pro^ 
visions  not  extending  to  the  king's  own  tenants  m 
capite^   the  like  law  concerning   them  is  declared 
by  the  statutes  of  FrerogaJHoa  Regis,  and  34  Ed.  IIL  ^^  Ed.2.  c.6. 
c  15.,  by  which  last  all  subinfeudations  previous  to 
the    reign  of  Edward  I.  were   confirmed ;    but  all 
sdbsequent  to   that  period  were  lefl  open  to  the  Vide  Tit.  32. 
king's  prerogative. 

15.  Every  tenant  was  bound  to  do  homage  to  Homage, 
his  lord,  for  which  purpose  he  was  to  kneel  down  Lit.  §  85. 
before  him  and  say — *^  I  become  your  man  from 
this  day  forward  of  life  and  limb,  and  of  earthly 
worship ;  and  unto  you  shall  be  true .  and  faithful, 
and  bear  you  faith  for  the  tenements  that  I  claim 
to  hold  of  you ;  saving  the  hith  that  I  owe  unto 
our  sovereign  lord  the  king."  And  the  lord,  being 
seated,  kissed  him. 

16.  Homage  must  have  been  done  in  person,  not 
hf  attcMney ;  the  performance  of  it,  where  it  was  due^ 
laaterially  concerned  both  the  lord  and  the  tenant^ 
j  in  point  of  interest  and  advjuitage.  To  the  lord  it 
^  vas  c€  consequence,  because,  till  he  had  received  I  Inst.  66.  h 
\maBge  of  the  heir,  he  was  not  entitled  to  the  ward-  2  inst.lo. 
ihip  of  his  person  or  estate.    To  the  tenant  the 

^.The  idea  of.  this  law  was  probably  taken  from  the  ordonnax>ce 
olFbHip  Au^tiis,  ^ich  has  been  mentioned  in  the  preceding 
ehqKer,  §61. 
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homage  wils  equldly  iftiportant ;  for  antienlly  evera 
kind  rf  hohiag^,  whin  received,  bound  the  lord  tdi 
a^^uittd  atid  warranty ;  that  is,  to  keep  the  tenaiil 
fi'ee  fit>in  distresft,  entiy,  or  othir  molestation  fti 
66rvices  dUe  to  the  lord  paramount ;  and  to  ddfaid 
4li6  title  td  the  latid  against  all  straiigers. 
Fw^ty.  .    17.  Attothe*"  duty  to  which   every  p6rsoH  wi^' 

held  l£thd6  was  subject,  was  fealty ;  Which  is  I2ius  de^ 

fi^ribed  hf  Littleton,  §  91^-^''  And  when  a  fie^iokkr 

doth  fealty^  he  bhall  hold  his  right  hand  u{k)ti  a  food^ 

ond  shall  sfty  thus :   ^  Kncrw  ybii  this,  my  l<>rd|  tfajst 

I  sh^  be  fidthful  and  true  unio  you,  and  faitfe  to 

ydu  dhall  bear^  &>it  tibe  lands  whi«h  I  clditn  t0  hold  ef 

'   y^iHi  aad  thait  I  Shdl  kwftOly  do  td  jroii  i^  cus- 

tcHns  and  services  which  I  ought  to  do,  at  ffae  tiiiie 

fikifMd;  to  help  mfc  God  and  \Aa  saints/  and  he 

ahidl  kiti  the  book." 

1  Inst.  68.  a.       l6.  F«alty  tHid  hotnagd  Were   perfectly  dktiifist 

Wri^t,        ^^^  ^^  ^^j,  ^  f^^  though  fealty  tras  ah  itiddeiit 

«o  hottik^^  and  ought  always  to  have  accompanied 
it,  yet  fi^ty  might  be  by  itilelf ;  being  som^thinf^ 
dime  when  htanage  woidd  have  been  impropef.  8o 
that  homage  Was  irisepkmfate  froln  fealty  y  but  fealtjr 
was  not  so  from  homage. 
Tenure  by  19«  The  fii«t  and  mott  honourable  kirfd  of  te« 

^^^         mte  was  by  kmght  service^  ^rmUurk  m^itare^    T* 

itiahe  k  teilute  of  this  kii^d,  a  deteimimte  qriintHy  of 

land  Wae  necessary^  Which  was  called  a  knig^s  fec^ 

1  Itfst.  09.  ow  Jeodum  rrAUULref  the  meastffe  of  which  is  by  seme 

4^^i LdSi.  ^»^»t  writers  estimated  at  800  aci'ea  Of  land,  ani 

1^  others  at  680.  Lord  Coke  was  of  opkifon  that  a 
kn^ht's  fee  was  to  be  esteemed  according  to  the 
Quality,  and  not  the  quantity  of  the  laAd ;  afirf  ^t 
£%b  a  year  was  the  qualification  of  a  knight. 
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9Xi.  Ever)'  person  holding  by  knight  service,  besides 
homage  and  fealty,  was  obliged  to  attend  his  lord  to 
the  ivars,  if  called  upon,  on  horseback,  armed  as  a 
kn^ht,  for  forty  days,  in  every  year,  at  his  own 
isxpence.  This  attendance  was  his  redditus  or  return 
for  the  land  he  held.  If  he  luid  only  half  a  knight'9 
ietj  hje  was  bound  to  attend  for  twenty  days^  and  sq 
in  proportion. 

21.  The  personal  attendance  in  knight  service 
growing  troublesome  and  inconvenient,  the  tenants 
found  means  of  compounding  for  it ;  first  by  sending 
others  in  their  st^ead,  aflerwards  by  making  a  pecu- 
niaiy  satisfaction  to  their  lords  in  lieu  of  it.  Al; 
last  this  pecuniary  satisfaction  was  levied  by  assess^ 
ment,  at  so  much  for  every  knight's  fee ;  from  whence 
it  acquired  the  name  of  scutagium  or  servitium  scuti  ^ 
scutum  being  then  a  well-known  name  for  money. 
In  our  Norman  French  it  was  known  by  the  name  of 
escuage. 

9fL  As  escuage  differed  from  knight  service  in 
nothing  but  as  a  compensation  differs  frQm  actual 
service,  it  is  frequently  confounded  with  knight 
rservice.  Thus  Littleton  must  be  understood  whew 
he  says  that  tenant  by  bondage,  fealty,  and  escuage, 
was  tenant  by  knight  service, 

2S.  The  tenure  by  knight  service  being  the  most  Incident^ 
honourable,  was  also  the  most  favourable  to  the  lord, 
fxxt  it  drey  after  it  these  five  fruits  or  consequences, 
as  inseparably  incident  to  it ;   naipely,  aids,  relief, 
primer  seisin,  wardship,  apd  ma;rriage, 

24.  With  respect  to  aids,  they  were  the  same  as  Aids, 
those  established  on  the  cojoitinent,  namely,  to  make 
the  Iprd's  eldest  son  a  knight ;  to  marry  tlie  lord's 
eld^t  daughter;  and  to  ransom  the  herd's  person^ 
^hen  taken  prisoner. 
Vol.  I.  D 


4s.  TB^d6  ilds  ^ere  introduced  into  England  fiom 
Jfotttiindy,  where  they  appeai-  to  have  bfeen  edtiriHiAiid 
BelBre  ihe  conquest,  and  are « thus  deiscrfted  ih  tte 
IShrMi  Coustwmiery  c.  35. — Tna  awtem  «mf  caj^taSd 
-  iiimUa  N(yrmdnice.  Prmttm  videlicet  ad  prmogeM- 
iutfi  JlSum  domni  sui  in  ordinem  miUHcB  prtmuweniuii^. 
•  ^ecimdtm  videlicet  ad  primogenitam  fiUam  doniM 
tnaritandam.  Tertium  videlicet  ad  corpus  ddnibn  H 
lie  prisona  redmendimiy  cum  capius  Jkerit, 

26.  Aids  of  this  kind  were  originally  unc€rtttto; 
tfe&ides  which  the  tyranny  of  the  feudal  l6rd&  indncidi 
them  to  demand  other  aids,  such  as  to  pay  tilis& 
debts,  and  to  enable  them  to  pay  their  reliefs  to  th*ft 
Superior  lords.  To  prevent  this,  it  was  provided  by 
t[ing  John^s  Magna  Charta,  c.  12.  that  no  aid  shotdd 
be  taken  hy  the  king  without  consent  of  parliainttt ; 
iior  in  any  caSe  by  inferior  lords,  except  the  tfart> 
above  mentioned. 
3  Ed.  I.e.  36.      27.  By  the  statute  of  Westm.  1.  the  aids  of  flifteri* 

ja^R*'  ^9fi*    ^^^^  ^^^^  ^^^^  ^*  twenty  shillings  for  every  kni^t's 

ffee,  for  making  the  lord'fe  eldest  son  k  kn^t,  * 
marrying  his  eldest  daughter.  Thfe  saaiie  wa6  dSfft 
Witii  regahi  16  the  king's  tenants  ih  c^te,  by  tfefe 
statute  25  Edw.  tiL  1. 11.  As  to  «ite«rdf6rraiiSdta«f 
the  lord's  person,  not  being  c^ablfe  of  Shy  bertaidty, 
it  ^s  hevefr  Sascertaih6d. 

iUlte&  '^-   tJpoh  the  death  bf  every  tenant,  the  ItStfi 

diimed  a  siifti  of  money  froni  his  hfeir,  ai  A  fide  ft*^ 
taking  irp  the  estate,  that  lapsed  by  the  tl^atft  of  Ae 
ancestor.     This  was  called  a  rdti6f. 

Sd.  The  doctriniB  of  reliefs  was  iiso  adopted  ftom 
the  Ia\?s  of  Nohnahdy,  whei'e  they  "w^re  reduced  to 
a  certainty  at  the  time  when  the  ctistttais  of  A* 

CkimdCbust.  t>roVince  Wei^e  coBe6€ed;  Ihferefeef  df  a^tfArittil^ 

^'  ^^  beipg  fifteen  Uvres,  and  that  of  a  bttooy  ft  huii^*4» 
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da  It  is  judd  tJuKt  t^^f^  ^^re  otigiiMUy  uncertain  Wright,  98. 
«BEtigiaiid,fQrin*he:liwBp/KingHe^        decj».  ^T^t.;. 
ntion  is  made  i^at  iJhe  Jpi3!g  wopld  be  satisfied  ^th 
a  fair  and  just  relie£     Witen  (jrlanviUe  wrote,  the  Lib.  9.  c.  4« 
icdief  for  a  loiight's  fee  wm  ^xed  at  a  hundred  ^*^*J^^2' 
iiUUinga»  iducii  iras  supposed  to  b?  a  fourth  part 
«f  Ijie  annual  valiie  of  the  l^pdt    Bfit  4^  reliefs  9f 
harans  and  eajcls  iees  were  juneertaip.  "^^de  Tit.  20, 

81.  Wiieie  th^  king's  tenant  died  "seised^  the  csown  Primer 
was  entitled  to  receiv&<rf  the  heir,  if  he  were  of  fidl  ^^^^ 
Hge,  «n  ad^ottal  sum  of  mpn&^,  called  pdmer  seisin. 
3&.  it  does  not  af^pear  when  .^is  dght  was  first 
cfltdbKshed.      But  in    the    statuife^   of  >farlbridge  2  Inst.  134, 
iSSiHeii.  HI.  G.  ]l£.  it  islhiiisineationed-^^^De^ia^^iQ^iii^ 
nukm  qui  4$  domino  vege  tenent  in  cfipite^  sic  obsetr 
ttmAtrmest;  frnddommispriniwin^ha^ 
^cutprius  inde  habere  consuevit    The  king's  right  to 
primer  seisiti  is  aJao  declared  in  the  ^statute  de  jprerch 
p&va  regis.     It  was  settled  that  the  Icing  should  i7Ecl.2.c.9. 
i^ceive  onie  whole  year's  profit  of  the  iands  on  this      ^^'  ^  * 
aceiftmt. 

9&.  Primer  seisin  was  4mly  incident  %o  the  king's 
teowts  m -capites  TQOt  to  those  who  held  q£  inferior 
^r  fliesne  lor^.  **  It  3eems»"  gays  Sir  W.  Blackstone,  2  Comm.  66, 
^  to  have  been  -little  more  than  an  additional  relief, 
founded  on  this  principle,  that  by  the  antient  law  of 
fends,  immediatdy  upon  the  death  of  a  vassal,  the 
iesA  was  entitled  to  enter,  and  take  seisiq  or  ^os^es- 
iion  ef ilhe  land,  by  way  cjf  protection  against  intruders,  , 

tffl  the  heir  appealed  to  claim  it,  and  receive  inves- 
tituie.;  -durii^g  which  infcerv^  the  jiord  was  ^entitled  to 
»he  profite." 

3^  These  paysieafes  were  only  due  where  the  heir  Wardship, 
'^  <tf  dWl  Hgfs;  iif  the  heir  was  under  the  age  of 
^  beii^  H  ii^de,  or  14  b^ng  a  female,  the  lord  wf^9 
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entitled  to  wardship,  which  consisted  in  having  tke 
custody  of  the  body  and  hinds  of  the  heir,  without 
being  accountable  for  the  profits ;  till  the  male  heir 
attained  21,  and  the  female  16.   . 
Grand  Coust.      35.  The  doctrine  of  wardships  was  taken  from 

the  customs  of  Normandy,  m  which  it  was  called 
Garde  Nobk :  it  is  however  observable  that  this  right  1 
was '  peculiar  to  that  province  ;  and  did  not  prevail 
Basaage,        in  any  other  part  of  France ;  or  in  any  other  country 
V.  1.526.      -^here  the  feudal  law  was  established. 

36.  Of  the  various  hardships  which  arose  from  the 

'  adoption  of  the  feudal  law,  wardship  was  the  greatest, 

and  tlie  most  complained  of ;  for  the  object  of  some 

of  the  first  chapters  of  Magna  Charta  was  to  r^ukte 

'  the  conduct  of  the  lords  in   this  respect ;   and  to 

'  restrain  them  from  wasting  or  destroying  the  estates 

of  their  wards. 

Marriage.  37*  By  the  customs  of  Normandy,  female  wards 

c^  33^       . '  were  directed  to  be  married  with  the  advice  and 

consent  of  the  lord,  and  of  their  relations.  In  imita- 
tion of  this  practice,  it  appears  to  have  been  establidbed 
in  England  that  the  consent  of  the  lord  was  necessary 
to  the  marriage  of  his  female  wards ;  for  which  the 
lords  usually  i;equired  a  sum  of  money.  In  the  char- 
ter  of  King  Heniy  I.  he  engages  to  t^e  nothing 
for  his  consent.  This  being  disregarded,  it  was 
provided  by  the  first  draught  of  the  Magna  Charta 
of  King  John  that  heirs  should  be  married  without 
disparagement,  by  the  advice  of  their  relations ;  in 
the  charter  of  Hen.  III.  the  clause  is  m^dy,  that 
heirs  shall  'be  -  married  wil^out  disparagement. 

38.  Soon  after,  the  king  and  the  great  lords 
established  a  right  to  consent  to  the  marriage,  not 
only  of  their  female,  but  of  their  male  wards.  As 
iiotiaiig  but   disparagement   was   restraiped,  -  they 
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thought  themfielves  at  liberty  to  make  all  other  ad- 
vantages they  could.   Afterwards  this  right  of  selling 
tfae  ward  in  marriage,  or  else  receiving  the  price  or 
value  of  it,  was  expressly  declared  by  the  statute  of  20JIen.^*,^ 
Merton. 

.  39*  All  lands  held  by  a  feudal  tenure  were  origi-  Fines  for 
nuUy  unalienable  without  the  licence  of  the  lordj  ^'®^^^'^ 
from  whence  arose  fines  for  alienation,  of  which  an 
account  will  be  given  hereafter.  Tit.  32.  c  i. 

40.  Where. the  tenant  died  without  heirs,  by  which  Escheat. 
there  was  no  person  to  perform  the  services,  the 

land  returned  to  the  lord  as  an  escheat.  Tit.  30. 

41.  There  was  a  species  of  tenure  called  grand  Tenure  by 
serjeanty,  which  was  considered  as  superior  to  knight  Seijeanty. 
service ;  whereby  the  tenant  was  bound,  instead  of  ^®^  ^^^*  ^' 
serving  theldng  generally  in  his  wars,  to  do  him  some 

special  lionorary  service  in  person. 

42.  Thus  where  the  king  gave  lands  to  a  man,  to  Host.  10(9.  a. 
.hold  of  him,  to  be  marshal  of  his  host,  or  marshal  Dyer/285.6« 
of  England,  or  high  steward  of  England,  or  the  like ; 

these  were  grand  seijeanties.  So  if  lands  were  given 
to  a  man  to  hold  by  the  service  of  carrying  the  king's 
sword  at  his  coronation,  or  being  his  carver  or 
butler,  these  were  called  offices  of  honour,  held  by 
gnmd  seijeanty. 

43.  Lord  Coke  says,  this  tenure  has  seven  special  llnst.  105. 6^^ 
pR^rties.      1.  To   be   holden  of  the  king  only. 

2.  The  service  to  be  done,  when  the  tenant  was 
able,  in  proper  person.  3.  The  service  was  certain 
and  particular.  4.  The  relief  due  in  respect  of  this 
tenure  was  different  from  that  due  for  knight  service. 
5.  Tbe  service  was  in  general  to  be  done  within  the 
lealm.  6.  It  was  not  subject  to  aid  for  making  the 
eldest  son  a  knight,  or  for  marrying  the  eldest 
daughter.    ?•  It  paid  no  escuage. 
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Abolition  44*  The  Oppressions  arising  from  military  tefiure^ 

tenuresf^  having  beeii  discontinued  during  the  civfl  wars  in 
\  the  reign  of  King  Charles  L  and  in  the  time  of 
the  Commonwealth,  were  entirely  i^moved  at  the 
Restoration  by  the  statute  12  Cha.  IL  c.  24.,  whicb 
enacted  that  the  court  of  wards  and  liveries,  and 
iali  wardships,  liveries,  primer  seisins,  and  oudttr- 
lemains,  values  arid  forfeitures  of  marriages,  by  rear 
son  of  any  tenure  of  the  king,  or  others,  be  totafly 
taken  away  ^  that  all  fines  for  alienations,  tenures  b/ 
homage,  knight  service,  and  esCuage,  and  also  aids 
for  marrying  the  daughter,  or  knighting  the  son,  and 
an  tenures  of  the  king  in  capites  be  likewise  taken 
away :  that  all  sorts  of  tenures  held  of  the  king,  or 
others,  be  turned  into  free  arid  common  socage,  save 
only  tenures  in  frankalmoign,  copyholds,  and  the 
honorary  services  of  grand  serjeanfy ;  and  that  all 
teriures  which  should  be  created  by  the  king;  hi» 
*  heirs  or  successors,  in  future,  should  be  in  free  P^ 
common  socage^ 
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SkCTION  1. 

TN  consequence  of  the  statute  12  Cha«.IL  c.  24.  Tenure  in  ^ 
^  all  free  tenures,  except  frankalmoign,  are  now  ^^•• 
re4j;iced  to  that  of  common  socage :  of  which  it  will 
l^refore  be  necessary  to  give  a  full  account. 

2,  "  Tejaure  in  socage  (says  Littleton)  is  where  5 117*- 
tbe  tenant  hol^eth  of  his  lord  the  tenancy  by  cer- 
tain service,  for  all  manner  of  services ;  so  that  the 
jervice  be  not  knight  service.  As  where  a  913^ 
holdeth  his  l^nd  of  his  lord  by  fealty,  and  cert^ 
lent,  for  all  manner  of  services ;  qt  else  where  a 
9^  hddeth  h|3  land  by  hgrnage,  fealty,  ^  certain 
i^Dt,  for  all  manner  of  service^ ;  or  where  a  jpsn 
holdeth  his  land  by  homage  and  fe9lty,  fo^  all  mm- 
i»  of  services." 

**  Also  a  inan  mi*y  hold  of  his  lord  by  fealty  only.  Id.  J  llj; 
iBd  siich  tenure  is  tepure  in  socage ;  for  every  IjanxuB 
^fiich  is  not  tenure  in  chivalry,  is  tenure  in  f  9(3agf /' 
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Id.  §  1 19.  3.  Littleton  derives  the  word  socage  from  saca,  i 

plough,  the  services  antiently  reserved  on  this  tenure 
being  those  of  husbandry.  Somner  deduces  it  from 
the  Saxon  word  soCj  importing  liberty  or  privil^e, 
which,  being  joined  to  a  usual  termination,  is  called 
socagium  or  socage,  signifying  a  free  and  privileged 

Ten«  142.  tenure.  Sir  Martin  Wright  admits  Somner's  etymo- 
logy to  be  countenanced  by  Britton,  but  professes 
himself  inclined  to  prefer  Littleton's :  1.  Because 
our  division  of  tenures  into  knight  service  and 
socage,  considelirig  socage  as  a  tenure  per  servitium 
socce^  diirectiy  answers  to  the  Norman  division  of 
tenures  into  j£g/S  d^haubert  and  Jiefs  de  roturier ; 
th»t  is,  the  gentleman's  and  the  husbandman's  fee. 
2.  Because,  in  this  sense,  the  tenure  in  socage  is, 
like  that  by  knight  service,  simply  denominated  irom 
the  name  or  nature  of  the  service  antiently  reserved 
upon  it. 

4.  A§  {he  grand  criterion  and  distinguishing  mark 
bf  socage  tenure  is  the  having  its  renderis  and  ser- 
vices ascertained,  it  will  include  under  it  all  oth^ 
modes  of  holding  free  lands  by  certain  and  invariable 
rents  and  duties ;  and,  in  particular,  petit  serjeantyi 
burgage,  antient  demesne,  and  gavelkind. 

feyPfctit  ^«  Littleton  says,  petit  seijeanty  is  where  a  man 

ITsT^^'      holds  his  land  of  the  kmg,  to  yield  to  him  yearly  a 

bow,  a  swdrdy  a  dagger,  a  knife,  a  pair  of  gloves  of 
taiail,  ia  pair  of  gilt  spurs,  an  arrow,  or  divers  arrows, 
or  to  yield  such  otheir  stoall  things  belonging  to  war. 

\  160.  6.  It  is  also  said,  by  the  same  writer,  that  such 

service  is  but  socage  in  effect  j  because  the  tenant^ 
by  his  tenure,  ought  not  to  go,  nor  do  any  thing,^  i* 
his  proper  person,  touching  war ;  but  to  render  and 
pay  yearly  certain  things  to  the  king,  as  a  man  ongW 
to  pay  rent. 
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^.  This  t«iure  can  only  be  of  the  king,  the  dignity  Id.  I6i. 
:'  whose  person  gives  it  the  name  of  petit  serjeanty. 
Tor  where  lands  are  held  of  a  subject  by  services  of 
^1%  kind,  the  tenure  is  nothing  more  than  plain 
socage. 

8.  "  Tenure  in  burgage  (says  Littleton)  is  where  In  Burgage- 
nxk  antient  hurrough  is,  of  which  the  king  is  lord ;  ^ 
and  they  that  have  tenements  within  the  burrough 
bold  of  the  king  their  tenements,  that  every  tenant 
for  his  tenement  ought  to  pay  the  king  a  certain 
rent,  &c,,  and  such  tenure  is  but  tenure  in  socage.'* 

9-  "  It  is  the  same  where  any  subject  is  lord  of  id.  163. 
such  burrough,  and  the  tenants  hold  of  him,  to  pay, 
each  of  them,  an  annual  rent." 

10.  The  qualities  of  this  tenure  vary  according  to  id.  165,  6, 7. 
the  particular  customs  of  every  burrough,  without 
prejudice  to  the  feudal  nature  of  it,  in  conformity  to 

the  maxim,  consuetudo  loci  est  observanda. 

11.  All  those  estates  which  are  called  in  Domes-  In  Anuenf 
day  tenw  regis  were  manors  belonging  to  the  crown,  ^j^^^c  58 
being  part  of  its  antiquum  domrnicumy   or    antient 

daiesne ;  a  great  portion  of  the  lands  comprised 
within  those  manors  was  in  the  hands  of  tenahts, 
who  held  the  same  of  the  crown  by  a  peculiar  species 
of  socage  tenure,  that  has  long  been  known  by  the 
appellation  of  antient  demesne. 

Hus  tenure  can  only  subsist  in  manors  of  antient 
dem^ne.    And  where  a  question  now  arises  whether  Dyer,  2fi0.  b. 
a  manor  is  of  antient  demesne,  or  not,  it  can  only  2601^.1046. 
1)6  Aetermined  by  a  reference  to  Domesday. 

12.  The  tenants  in  antient  demesne,  that  is,  the  4  inst.  269. 
persons  who  held  lands,  parcel  of  these  manors,  in 

socage,  did  the  service  of  cultivating  the  demesnes, 

or  sap^rfying  provisions,  for  the  sustenance  of  the 

I  king's  househc^ld  -~  services  of  the  utmost  necessity 
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homage  "ms  equldly  iftiportant ;  for  antiently  eveijr 
kind  rf  lioinag^,  whin  received,  bound  the  lord  to 
a^quittd  arid  warranty ;  that  is,  to  keep  the  tenant 
free  £hdin  distf es&,  entiy,  or  oth6r  molestation  fbr 
eertnlces  dUe  to  the  lord  paramount ;  ieind  td  defeiid 
4iis  title  td  the  land  against  all  strangers. 

Fw^ty.         .    17,  Anothei"  duty  to  which  every  person  whe 

held  khdii  was  subject,  was  fealty ;  Which  is  tbus  de- 
scribed hf  Litdetoh,  §  91.-»-"  And  when  a  fitediolder 
d6th  fealty,  he  shall  hold  his  right  hahd  ujtott  a  book, 
flindl  fthalt  s&y  thus :  ^  Kndw  jon  this,  my  lord^  that 
I  sh&B  be  fl^tMil  and  true  unto  you,  aiid  faiiHt  to 
y^u  dhall  bear^  tot  &e  lands  Whleh  i  clditn  to  hold  of 
'  f^\i^  aad  thait  I  Shdl  lawfiiUy  do  td  jroii  i&e  eus* 
tCHns  and  services  which  I  ought  to  do,  at  the  time 
fikifMd ;  to  help  me  God  and  his  saints  f  and  he 
tMl  IdH  the  book/' 

1  Inst.  68.  a.       ifi.  F«alty  tHid  homtige  Were   perfectly  distiifirt 

Y^^^'        ****  **  ^^r  5  fof  though  fealty  iiras  ah  incident 

1»  h^tflk^e,  and  ought  always  to  have  aoc^npamed 
it,  yet  ftalty  might  be  b^  itilelf ;  being  something 
dime  when  h(mi^  woidd  have  been  impt'opef.  86 
that  hamate  t^as  iiisepiiTabki  firoln  fealty  y  but  fealtj 
was  not  so  from  homage. 

Tenure  by  19^  The  Smt  and  mott  hdnonrabie  kinfd  of  te- 

Sw^ce.         ^'^'^  ^^^*^  ^  kmght  sarvice^  sdrviiiwli  naUttirek    7^ 

^Amke  k  tenute  of  this  Ui^d,  a  determimte  qriicitiQr  of 

laiid  iitraa  nec^ssary^  Irhich  -mi  caUed  a  knig^'s  fee^ 

1  ktet.  09. 6,  Jfiodum  TriUittiref  the  measiffe  of  which  is  by  seme 

^^i  L^dSi.  ^^^^  Writets  ei^timated  at  800  aci'es  Of  )»d,  wi 

hf  others  at  680.  Lord  Coke  was  of  ophiioh  that  • 
knight's  fee  was  to  be  esteemed  according  to  the 
quality,  and  not  the  quantity  of  the  laAd ;  afid  that 
£^d  a  year  was  the  qualification  of  a  knight. 
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itigiot  dftntient  demesne,  in  which  thf  soeoge  lands  Fitz.N.B.ir. 

ire  held  by  that  tenure. 

^  16.  Where  a  manor  of  thi$  kind  19  m  the  hands 

kf  a  subject,  it  is  in  the  power  of  the  lord  and 

tenant  to  destroy  the  tenure*    lllus  if  the  teiiant  is 

impleaded  in  any  of  the  eourts  of  Westotunsteri  and  2  Leon.  192. 

Ae  lord  is  a  party  to  the  suit,  the  lands  become 

firank  fee ;  because  the  privilege  of  aortient  demesne 

%eing  established  for  the  benefit  of  both  the  lord  and 

lesotit^  they  may,  by  their  joint  act,  destroy  it* 

17.  If  the  lord  enfeofis  another  of  the  tenancy,  this  1  Roll.  Ab*  . 
makes  the  land  ftank  fee ;  because  the  services  are  ^  ^^  290. 
eitinguished.    So  if  the  lord  releases  to  the  tenant 

sQ  his  right  in  the  lands ;  or  if  he  confirms  to  him, 
fa)  hold  by  certain  services  at  the  common  law. 

18.  Whenever  the  manor,  of  which  the  lands  are  4  Inst.  270. 
iidd  in  antient  demesne,  is  destroyed*  that  tenure         ^' 

js  also  destroyed.    For  there  being  no  coyrt  left, 
file  tenants  must  sue  and  be  sued  in  the  courts  at 
Westminster, 
ig.  The  tenure  in  gavelkind,  by  which  a  grea,t  deal  In  Gavelkind 

tf  the  land  in  Kent  is  stiU  held,  is  a  species  of  socage ; 

the  Mme  being  derived  from  the  &ixon  word  ga/veh  Bx>bmson'B 

n  n  Get*  3)  4. 

iriuok  signifies  r^t,  or  a  customary  performance  ot 
knibaiuiry  works }  from  which  the  land  subject  to 
diis  kind  of  service  was  called  gavelkind.  Mr.  Robin- 
son concludes,  from  the  etjrmology  erf  this  word,  that 
gsmfldnd  den^^tea  the  tepure  of  the  land  only,  and 
tiist  the  pairtibility  and  other  custcMnary  qu4lities  of 
Ike  lends  tfans  held  are  extrinsic  and  accidental 

aa.  Afl  these  tenures  are  evidently  feudal,  and  Jj^;^^^/^ 
derived  from  the  same  origin  as  tenure  by  knight  nures. 
j    wvice ;  for  in  both  cases  the  lands  are  held  of  a 
superior  lord,  either  the  king,  orsome  privateperson. 
Has  feudal  dmmim,  6r  seignory  as  it  is  called,  when 
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ante,c.2.f  8.  Vested  in  the  king,  may,  as  in  the  case  of  knight  sef* 

vice,  be  either  of  his  person,  or  as  of  some  manor 
which  formerly  devolved  to  the  crown  by  forfeiture  | 
or  escheat;  when  vested  in  a  private  person,  may 
either  be  in  right  of  a  manor,  of  which  he  is  lord,  or 
of  his  person,  in  wliich  latter  case  it  is  called  a  seignoiy 

Fitr.  N.B.3.  in  gross.  *     But  tenure  of  the  person  of  a  subject  is 

now  scarcely  known  ;  and  where  it  no  longer  appears 
of  whom  lands  are  mediately  holden  in  socage,  they 

Bootli,  Real    shall  be  presumed  to  be  held  immediately  of  the  king, 

as  the  great  and  chief  lord. 

21.  All  lands  held  by  any  kind  of  socage  tenurt 
are  subject  to  a  feudal  retimi,  render,  rent,  or  ser- 
vice, of  some  sort  or  other,  to  the  lord  of  whom  they 
are  held ;  arising  from  a  supposition  of  an  original 
grant,  from  the  ancestor  of  the  lord,  to  that  of  the 
tenant.  In  the  military  tenure,  or  more  proper  feud, 
this  was  from  its  nature  uncertain.  In  socage,  which 
Was  a  feud  of  the  improper  kind,  it  was  certain,  fixed, 

ante,  §  1 .       and  determinate ;  and  so  continues  to  this  day. 

22.  Tenants  in  socage  are  still  universally  subject, 
Lit.  §131. 2.  over  and  above  all  other  renders,  to  the  oath  rf 
^.5/     *  '  fealty,  or  mutual  bond  of  obligation  between  the  lord 

and  tenant ;  which  usually  draws  after  it  suit  to  the 
lord's  court ;  and  as  all  freehold  lands  are  now  held 
in  socage,  where  no  other  service  is  reserved,  fealty 
is  due  of  course. 
28.  The  tenure  in  socage  was  subject  of  common 
.  light  to  aids  for  knighting  the  lord's  eldest  son,  and 
marrying  his  eldest  daughter,  which  were  fixed  by 
the  statute  of  Westm.  1.  at  twenty  shillings  for  every 
twenty  pounds  a  year  so  held. 

*  A  seignory  in  gross  may  be  extinguished  by  a  release,  V^ 
i  454.  and  may  be  exttnded  on  a  statute,  1  Inst.  289.  h. 
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24.  Tenants  in  socage  were  always  subject  to  relief ; 
!which  however  was  certain,  consistin]^  of  one  year's 
prent  The  statute  S8  Edw.  I.  c.  1.  declares  that  a 
free  sokeman  shall  give  no  relief,  but  shall  double  his 
rent,  after  the  death  of  his  ancestor,  according  to 
that  which  he  had  used  to  pay  his  lord  y  and  shall  not 
be  grieved  above  measiu*e. 

25.  Primer  seisin  was  incident  to  the  king's  socage 
tenants  m  capite,  as  well  as  to  those  who  held  by 
faught  service. 

26.  Wardship  is  also  incident  to  tenure  in  socage ; 
but  quite  difierent  from  that  which  was  incident  to 
knight  service.  For  where  lands  in  socage  descend 
to  an  infant  under  the  age  of  fourteen,  his  nearest 
relation,  to  whom  the  inheritance  cannot  descend, 
shall  be  his  guardian ;  but  responsible  to  him  for  the 
profits.  Marriage,  or  the  vcUor  maritagii,  was  not,  in 
socage  tenure,  any  perquisite  or  advantage  to  the 
guardian. 

27.  fines  for  alienation  were  also  due  for  estates 
in  socage :  lands  held  by  this  tenure  always  were,  and 
still  continue  to  be,  subject  to  forfeiture  for  treason 
and  felony ;  and  also  to  escheat ;  except  gavelkind 
lands,  which  are  not  subject  to  escheat  for  felony ; 
though  they  are  to  escheat  for  want  of  heirs. 

28.  The  changes  made  by  the  stat.  12  Cha.  11.  Changes  in 

r  •  n        1  Socage  by 

c24.  in  the  tenure  in  socage    are  chiefly   these:  statT 
!•  It  takes  away  the  aids  for  marrying  the  lord's  eldest  ^  j  ^**";>«' , 
daughter,  and  knighting  his  eldest  son.    2.  It  relieves  n.  3.  ' 
socage  m  capite  from  the  burthen  of  the  king's  primer 
seisiii  i  and  of  fines  to  the  king  for  alienation.    3.  It 
extends  the  father's  power  of  appointing  guardians 
by  deed  or  wfll,  which  by  the  4  &  5  Phil.  &  Mary, 
waa  i^ricted  to  females ;  to  children  of  both  sexes. 
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eatitled  to  wardship,  which  consisted  in  having*  the 
custody  of  .the  body  and  lands  of  the  heir,  without 
being  accountable  for  the  profits ;  till  the  male  heir 
attained  21,  and  the  female  16.   . 

Grand  Coust.      35.  The  doctrine  of  wardships  was  taken  from 

the  customs  of  Normandy,  m  which  it  was  called 
Garde  Noble :  it  is  however  observable  that  this  right 
was  peculiar  to  that  province ;  and  did  not  prevail 

Basnage^        in  any  other  part  of  France  ;  or  in  any  other  country 
•  ^•^^-      -where  the  feudal  law  was  established. 

36.  Of  the  various  hardships  which  arose  from  the 

'  adoption  of  the  feudal  law,  wardship  was  the  greatest, 

and  tlie  most  complained  of ;  for  the  object  of  some 

of  the  first  chapters  of  Magna  Charta  was  to  regulate 

"  the  conduct  of  the  lords  in   this  respect ;   and  to 

'  restrain  them  from  wasting  or  destroying  the  estates 

of  their  wards. 

Marriage.  37.  By  the  customs  of  Normandy,  female  wards 

c,  33.         '  'wexe  directed  to  be  married  with  the  advice  and 

consent  of  the  lord,  and  of  their  relatiotis.  In  imita- 
tion of  this  practice,  it  appears  to  have  been  established 
in  England  that  the  consent  of  the  lord  was  necessary 
to  the  marriage  of  Ins  female  wards ;  for  which  the 
lords  usually  i:equired  a  sum'  of  money.  In  the  char- 
ter  of  King  Henry  I.  he  engages  to  tjJce  nothing 
for  his  consent.  This  being  disregarded,  it  was 
provided  by  the  first  draught  of  the  Magna  Charta 
of  King  John  that  heirs  should  be  married  without 
disparagement,  by  the  advice  of  their  relations ;  in 
the  charter  of  Hen.  III.  the  clause  is  m^dy,  that 
heirs  shall  be  -married  without  disparagement. 

38.  Soon  after,  the  king  and  the  great  lords 
established  a  right  to  consent  to  the  marriage,  not 
only  of  their  female,  but  of  their  male  wards.  As 
iiothing  bat   disparagement  was   restrained,  -  they 


dS.  Aa  most  of  tiiose  pei^ons  of  whom  lands  arc  origin  and 

Nature  o 
Manors. 


pow  held  m  socage,  claim  their  feudal  domnhm  t^t  ^^^"""^  ®^ 


We^gamj  in  the  character  of  lords  of  manors ;  and  as 
di  coMoffiiyry  estcftes  ieire  held  of  particular  manors,  it 
inU  be  necessary  tb  inqbite  into  the  origin  and  nature 
nf  liiaiiors,  and  the  rights  cf  those  by  whom  they  a^e 


88,  Perkins,  Yiho  wrbte  in  the  year  1532,  gives  the 
foUoTiilig  account  of  the  origin  of  ftianotis : 

"  And  it  is  tb  know  that  the  beginning  of  a  m^ncnr  perk.  §  670, 
iras,  when  the  kitig  gave  a  thousand  acres  of  ladd, 
or  a  j^eafer  or  lesser  part,  utato  one  of  his  subjects 
febd  teis  l^ii^,  to  hold  of  hiDIi  and  his  heirs,  which 
tenrfte  is  kmght  service  at  the  least,  and  the  donee 
did  perhaps  build  a  mansion-house  upon  parcel  of  the 
msA  ktid ;  aiid  bf  tlrenty  aeries,  parcel  of  that  which 
Kadiifisd,  dr  diT^  grater  or  lesser  parcel^  before  the 
statute  of  Qtiia  Empt^efs,  &;c.  did  enfeoff  a  stranger, 
to  kid  oT  llifi  and  hia  heirs  "^  of  this  ^ame  mahsion- 
liOHse,  to  plow  ten  acres  bf  arable  land,  parcel  of  that 
^iiidi  remaibed  in  his  possession '%  and  did  enf^dff 
itioliker  of  another  parcel,  &c.  to  ca^  his  dutig  i^rto 
thie  Imii,  Sc«  and  did  enfeoff  another  of  anoth^ 
ipaSneel  ^reof,  &c.  to  go  with  him  to  war  against  the 
8e6l8,*&c«  and  so  by  continuance  of  time  he  made  a 

34.  It  appears  from  this  passage  that  the  two  ma- 
teifal  cSases  of  a  manor  a^re  demesnes  and  services. 
The  demesne  cotnprise  all  that  part  of  tiie  land  re- 


*  It  wta%olden  byllfea^ettod  Windham,  Jaatices  of  die  Conunon 
Aai,  in  22  Elk.  that  a  parsonage  may  be  a  manor.  As  if,  before 
th«  statute  of  <}uia  Emptors  Terraruniy  the  parson,  with  the  patron 
and  ordinary,  grant  parcel  of  the  glebe  to  divers  persons,  to  hold 
of  tlie  parson  by  divers  services ;  the  same  makes  (be  parsonage  a 
^b.Il.d. 
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«  '  tained  by  the  lord  for  his  own  use ;  and  from  which 
the  other  parts  of  the  land  were  dismembered.  The 
freehold  of  thesie  is  vested  in  the  lord ;  and  they  were 
formerly  cultivated  by  his  villeins,  for  the  mainte- 
nance of  his  family.  The  services  were  the  retunu 
due  from  the  persons  to  whom  the  lord  had  granted 
the  freehold  of  the  rest  of  the  lands,  to  hold  of  him 
as  of  his  manor.  These;  consisted  of  military  and 
other  services,  rents,  fealty,  and  suit  of  court :  to- 
gether with  the  usual  profits  arising  from  reliefs,  fines 
for  alienation,  and  other  feudal  incidents, 

The  uncultivated  part  of  tlie  manor  wai|  called 
jthe  lord's  waste,  which  served  for  public  roads,  and 
common  of  pasture  for  the  lord's  cattle,  and  those  of 
his  tenants. 

35.  There  was  another  circumstance  essentially  ne? 
cessary  to  a  manor,  namely,  a  jurisdiction  over  the 
.tenants,  which  arose  in  the  following  way : 

(ci.i  87.  It  has  been  stated  that  where  lands  were  granted  to 

a  person  as  a  feud,  a  jurisdiction  over  the  inferior 
tenants  or  occupiers  of  them  was  always  included. 
Jn  conformity  to  this  practice,  it  is  probable  that  in 
alJL  the  grants  of  land  made  by  the  Conqueror  and  his 
sons,  9  jurisdiction  was  given  ;  for  it  appears  from 
Dugdale's  Monasticony  that  in  almost  all  the  charters 
of  lands  granted  by  the  crown  to  the  abbies,  a  civil 
and  criminal  jurisdiction  was  expressly  granted.  And 
we  know  that  from  time  immemorial  eyery  lord  of  a 
manor  has  exercised  a  jurisdiction  over  his  tenants^ 

1  Inst.  58.  b.   and  held  a  court  for  that  purpose ;  a  franchise  which 

must  have  been  originally  derived  from  the  crown. 

Gloss.  S6.  Maneritan  (says  Spelmim)  estjeudum  nobikf 

jpartim  vassalUs,  quos  tenentes  vocamus^  ob  certa  sem* 
tia  cancessum;  partim  domino  in  usvmfamtia^  suai 
cum  jurisdictione  in  vassallos,  ob  concessa  prcedid^  re- 
jservatum.    Qu^e  vassaMs  conceduntur,  terras  dkitniff 
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fenementaks;   quae  dendno  reservantuTy   domimcales^ 
iPaiumverofiudiimdominkim  appellate  Olimbaronia, 
tmde  curia  qws  huh  prceest  jiirisdicdom,  kodie  curia . 
iKOvfUSy  nomen  retinet.  , 

97*  Every  estate  of  this  kind  had  a  chief  seat,  or 
capital  mansion  upon  it,  as  of  which  the  knds  granted 
out  to  the  tenants  were  held ;  and  being  the  resi- 
dence of  the  lord,  it  was  called  in  old  French  ma-  Ragneau 
mnr^  a  manendo ;  fix>m  whence  the  whole  acquired  ^  *•' 
the  name  of  manor.     It  is  also  called,  and  with  more 
j>ropziety,  a  lordship ;  being  a  feudal  seignory  or  do^ 
minium  annexed  to  the  possession  of  the  demesnes, 
over  the  tenants  holding  lands  by  a  subinfeudaticA 
fit>m  the  antient  proprietors  of  such  demesnes,  by 
certain  services ;  with  a  jurisdiction  over  those  per- 
sons.  And  Lord  Coke  says — <*  A  manor  in  these  days  Cop.  §  31. 
s^^nifieth  the  jurisdiction  and  royalty  incorporate,  TanficWv. 
rather  than  the  land  or  scite.**  Tkf28.'c.  i. 

38.  It  appears  from  Spelman's  description  of  a  Of  Courts 
manor  that  it  was  formerly  called  a  barony ;  and  the    ^^^' 
court  in  which  the  lord  exercised  his  jiuisdiction,  the 
court  baron. 

Ijoid  Coke,  after  stating  that  a  manor  consists  of  Copyholdei, 
demesnes  and  services,  proceeds  thus — *<  A  word  of  ^ 
another  cause  of  a  manor,  which  appeareth  not  in  the 
definition  so  manifestly  as  the  other  causes  do.  This 
is  a  causd  which  among  the  logicians  is  termed 
causa  sine  qua  non ;  and  that  is  a  court  baron ;  for 
indeed  that  is  the  chief  prop  apd  pillar  of  a  manor, 
which  no  sooner  faileth,  but  the  manor  falleth  to  the 
gnnuiid.  If  we  laboinr  to  search  out  the  antiquity  of 
these  courts  baron,  we  Shall  find  them  as  antient  as 
manors  themselves.^  For  when  the  antient  kings  of 
tlos  realm,  who  had  all  the  lands  of  England  id  de*^ 
did  conftf  great  quantities  of  land  upon  sOme 

VoL.L  E 
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great  jpersdhagies,  with'libfer^r  lb  pSrcfel  the  liand  onl 
to  other  inferior  tehaiit^,  resernii&  sU'ch  dutiiis  and 
services  as  they  thought  convenient;  and  to  keep 
courts  where  they  might  redress  ihTsdemeanors  Within 
tlheir  prebinds,  punish  6£fences  comtaitted  by  their 

2  Inst.  31.      tenants ;  aiid  decide  ahd  debate  contrbversies  ariair^ 

within  theb:  jurisdiction :  these  courts  were  termed 
courfe  baron/' 

4  Inst.  46,         39.  A  court  baron  is  incident  oif  conittion  i%ht  to 

every  rtjanor.  It  is  coiripbsed  of  the  steward  and  ftc 
freeholders,  who  hold  their  lands  of  the  manor,  subject 
to  ifiialty  and  suit  of  court ;  they  are  therefore  bound 
by  their  tenui:e  to  attend  the  court  b^on,  and  asfflst 
the  steward  in  the  administration  of  justice.  And  all 
lords  of  manors  may  Call  upon  their  tenants  to  take 
the  oath  of  fealty  to  them  in  their  courts  baron ; 
which  every  lord  ought  to  do,  if  it  be  only  for  the 

*  I3i>.  reason  given  by  Littleton,  that  when  neglected,  it 

will  by  long  continuance  of  time  grow  out  of  fliemory, 
whether  the  land  be  holden  of  the  lord  or  not  5  hy 
which  he  may  lose  his  seignory,  and  all  the  priofits 
that  may  accrue  to  him  in  consequence  thereof. 

4ln4t.  C.57.       40.  Courts  baron  have  still  the  power  of  detef- 

inining,  by  writ  of  right,  all  controversies  relating  to 
lands  within  the  manor ;  and  also  to  hold  pleas  ^ 
any  personal  actions  of  debt,  trespass  on  the  case,  or 
the  like,  where  the  debt  and  damages  do  not  amount 
to  forty  shillings. 

Siiperiorand       41,  The  persons  who  held  of  the  king^s  immediate 

Manoro.        tenante  granted  out  portions  of  their  lands  to  be  held 

of  themselws ;  by  which  they  created  manors  of  an 
inferior  kind,  of  which  they  were  immediate  lords, 

212  0.  and  the  king's  tenants  lords  paramount.  Thus  Bracton 

says-— Foter/V  enhn  esse  per  se  tnanerium  capitaks  ^t 
plura  continere  sub  se  maneria  turn  eapitaUat  etplwrc^ 

10   • 
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tiUaSy  et  pbares  hmUettas^  quasi  sub  uno  capite,  et 
dowftto  uno* 

4S.  The^e  great  manors,  of  which  inferior  manors 
weijB  held,  are  fiequently  called  honors.    Lord  Coke  i  lost.  i08a. 
^8,  an  honor  is  the  most  noble  seignory,  and  orir 
fuiallj  created  by  the  king,  but  may  lEiAerwards  be 
granted  to  others. 

iS.  The  practice  of  creatii^  manors  or  tenancies 
in  gross  was  efibctually  prevented  by  the  statute  Quia 
Emptores^  and  tiie  statute  34  Edw.  III.,  which  Imve  Ante,  c.  2. 
been  aheady  stated.     It  is  therefore  stud,  that  all  ^^^' 
nanors  existmg  at  this  day  must  have  .  been  created 
before  these  statuteis  were  made.    For  it  is  essential  Co.  Cop. 
to  a  manor  that  there  be  tenants  to  hold  of  the  lord;  JJ^J;  ^^n^ 
and  no  person  since  these  statutes  could,  upon  a 
gmnt  (rf*  an  estate  in  fee-simple,  create  a  tenure  of 
banself 

44.  Lord  Coke  says,  the  king  himself  cannot  now  Cop.  $31. 
cMte  a  manor. — <<  If  the  king  at  this  day  will  grant 
A  g^t  quantity  of  land  to  any  subject,  enjoining  him 
to  •certttui  duties  and  services,   and  withal  wjlleth 
that  this  should  bear  the  name  of  a  manor,  yet  it  will       ^ 
Qotbe^a  manor,  in  the  estimation  of  the  law." 

i£. .  .As  the  material  causes  of  a  manor  are  demesnes  How  Manors 
nd  seiviees,  both  of  which  are  essential  to  its  exists  ^royed. 
tBfle,  because  a  manor  imist  have  a  lord  and  vassals ; 
it  follows  that  whenever  the  demesnes  are  severed 
ifenn  the  services,  by  the  act  of  the  party,  the  manor 
tt  destroyed.    Thus  it  was  resolved  in  Sir  Moyle  6Rep.(]K 
Kach's  case,  that  where  the  demesnes  of  a  manor  are 
rate  abfioliitely  severed,  in  fee^simple,  from  the  ser* 
ntes,  by  theTact  of  the  party ;  the  manor  is  for  ev^ 
destroyed. 

4fi.  Where  tiie  .sevierance  is  by  act  of  law,  the 
waaor  may  be  revived.    Thus  in  the  above-mentioned 
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•case  it  was  agreed,  that.if  there  were  two  coparceneis 
of  a  manor,  and  on  a  partition  the  demesnes  were 
allotted  to  one,  and  the  services  to  the  other ;  although 
there  was  an  absolute  severance,  yet  if  one  died  with* 
out  issue,  and  the  demesnes  descended  to  her  who 
had  the  services,  the  manor  was  revived :  because 

5  Mod.  R.      on  the  partition  they  were  in  by  act  of  law ;  and  the 

demesnes  were  again  united  to  the  services  by  act  of 

law, 
Co^Oop.  47.  Where  two  coparceners  make  partition,  and 

Ab.  223.     *  P^"^  ^^  *^®  demesnes  and  services  are  allotted  to  one, 

and  the  remainder  to  the  other ;  it  is  said  that  each 

6  Mod.  R.  *  coparcener  will  have  a  manor.     In  a  subsequent  caae 

the  Court  of  King's  Bench  held  that  a  manor  was  an 

entire  thing,  and  not  severable. 
Bro.  Ab.  48.  Where  all  the  freehold  estates  held  of  a  manor 

are  purchased  by  the  lord,  or  devolve  to  him  by 
'  escheat,  whereby  the  services  become  extinct,  and 

there  are  no  tenants  left,  the  manor  is  for  ever  de- 
Willes  R.  stroyed.  Few  there  cannot  be  a  manor  without  a 
Rep.  447^*^  court  baron ;  and  no  court  baron  cain  be  without  tw(^ 
4  Id.  446.       suitors  at  least. 

49.  Although  many  manors  have  been  destroyed 
-  by  the  means  above  mentioned,  yet  they  continue  to 

be  called  manors-;  and  for  some  purposes  are  stili 
Soane  V.        considered  as  such ;  though  strictly  speaking  they 
10  East,  259.  <u^  Ro  more  than  reputed  manors  *. 
Tenure  in         ^0.  It  has  been  stated  that  the  great  ifivision  of 
ViUeoage.      inures  originally  was,  into  those  that  were  free,  and 

tliose  that  were  base-;  or,  as  Bracton  expresses  it,  int<> 

franktenement  and  villenage.    The^  tenure  in  ville^ 

nage  arose  in  the  following  manner  t  under  the  Saxon' 


*  Tire  rights  an<l  franchtMS  annexed  to  manors  wiH  be  treated 
ofin!nUc27.  .  * 
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there  was  a  class  of  people  in  a  condition  of  dowil-i^  Wri^t  Ten. 

right  servitude,  belonging,  both  they,  their  children,  ^^% 

and  efl^ts,  to  the  lord  of  the  soil.     The  Normans^ 

who  were  strangers  to  any  other  than  a  feudal  state, 

might  probably  enfranchise  all  such  wretched  persons 

who  fell  to  their  share,  by  admitting  them  to  fealty,  Lit.  §  132. 

in  respect  to  the  little  livings  they  had  hitherto  been 

allowed  to  possess ;  which  they  were  still  suffered  to 

retain,  upon  the  like  services  as  they  had  formerly 

been  bound  to  perform.     But  this  possession,  as  now 

dothed  with  fealty,  and  by  that  means  advanced 

into  a  tenure,  differed  materially  from  the  antient  s^r* 

vile  possession,  and  was  thenceforth  called  villenage. 

51.  When  manors  became  established^   the  de-  Copy*^ol<l»» 
mesnes  were  cultivated  by  thc^lord's  \dlleins,  who  were 

aUowed  to  occupy  some  small  parts  of  them,  in  ordei^ 
to  provide  for  their  own  subsistence.  Their  tenure- 
was  that  of  pure  villenage,  the  services  were  base 
and  uncertain  ;  and  as  they  might  be  dispossessed  at 
any  time,  they  were  said  to  hold  at  the  mer^  will  of 
the  lord. 

52.  The  acquiescence  of  lords  of  manors  to  their  Wrigbt,  Teo* 
v31dns  holding  the  lands  allotted  to  them, .  as  long  as 

they  performed  their  services,  and  in  permitting  their 
dddren  to  succeed  them,  advanced  the  pretensions- 
<^the  villeins,  in  opposition  to  the  absolute  rights  ^f 
the  lords,  so  as  to  give  them  a  kind  of  prescriptive  or 
cutcmiaiy  right  to  their  possessions ;  which  in  course 
of  time  was  taken  notice  of  by  the  courts  of  Justice ; 
and,  under  their  sanction,  became  at  length  a  part  of 
the  common  law. 

5S.  As  tenants  of  this  sort  had  no  other  title  to 
thar  estates  but  these  customs,  and  admissions  in 
ponuaDce  of  them,  entered  on  the  rolls  of  the  lord's 
court,  or  copies  of  such  entries,  witnessed  by  the 

E3 
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V  steward  of  the  manor,  they  were  called  tenants  by 
copy  of  court  roll ;  and  their  interest  a  copyhold  or 
customary  estate. 

54,  The  first  mention  of  this  tenure  is  in  the  Ei- 
Barr.  Obs.  tenia  MonerUj  made  in  4  £dw.  I. ;  which,  thoi^ 
onStot.        printed  among  the  statutes,  is  only  an  instructioii  to 

the  extender  of  the  crown,  with  regard  to  what  he 
was  to  inquire  into ;  and  upon  what  heads  and  par- 
ticulars he  was  to  make  his  report     The  words  i^ 
Extent.  Man.  specting  copyholds  are — "  It  is  to  be  inquired  alfla 
*  ^*  ^  customary  tenants,  that  is,  to  wit,  how  many  there 

be,  and  how  much  land  every  of  them  holdeth,;  what 
works  and  customs  he  doth,  and  what  the  works  and 
customs  of  every  tenant  be  worth  yearly ;  and  how 
much  rent  of  assise  he  paid  yearly,  beside  the  works 
and  customs ;  and  which  of  them  may  bfe  taxed  at  the 
will  of  the  lord,  and  which  not.'* 

SS.^  There  is  however  no  mention  of  copyholds  in 
the  book  of  old  tenures :  some  cases  appear  respect- 
uig  them  in  the  reign  of  Edward  III.  j  and  the  ri^te 
of  copyholders  to  their  lands  were  fully  settled  in  the 

4  Rep.  61 1.  **«^  ^  ^^  Edward  IV. 

56.  Copyholds  are  not  affected  by   the  statute 

IS  Cha.  IL  ^or  it  is  provided  by  the  7th  section  of 

tliat  act,  that  it  shall  not  alter  or  change  any  Usos^ 

by  copy  of  court  roll,  or  any  services  incident  tfeer^ 

unto. 

Free  Cot>  -        ^^'  There  is  another  species  of  copyhold,  wbieh 

holds.  W»  formerly  called  privileged  villene^e,  or  vilte^ 

Ante,  c  2.      8<fcage ;  of  the  origin  of  ^ich  Bracton  gives  A« 

Lt.i.c.li.  foUowing  account. 

Black.  Cons.       There  were  at  the  time  df  the  conquest  certain 
holderer       freemen  who  held  their  respective  tenemCTts  fredy, 

by  feee  services,  or  hy  jfree  custon^ ;  and  being  fi^ 
^ected  by  the  'hand  of  power,  fliey  >«fterwwds  re- 
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turned,  and  took  their  own  tenements  again,  to  be 

i^iese  are  callea  ascnptitious  to  the  soil,  and  yet  are 
freemen,  thougfi  they  perform  vilTem  services  ;  since 
they  perform  them,  not  m  respect  of  ffiptr*  persons, 
but  in  respect  of  then*  tenures. 

58.  Tenants  of  this  idhd  Tiold  by  copy  of  court 
roll.  Their  admittances  however  are  not,  as'm 
common  copyholds,  to  hold  at  the  will  of  the  lord, 
but  to  hold  according  to  the  custom  of  the  manor : 
from  whence  they  have  been  called  free  copyholders, 
or  customary  freeholders. 

59.  Sir  W.  Blackstone,  in  his  Considerations  on 
Copyholders,  concludes  with  observing,  that  however 
the  lawyers  may  at  times  have  denominated  these  Vide  Tit.  jo*. 
tenures  a  base  species  of  freehold,  in  contradistinction  ^' 
to  mere  copyholds ;  yet  the  law,  in  the  main,  regards 
them  as  being  properly  copyhold,  and  not  freehold 
tenures  j  else  they  would  not  have  subsisted  at  this 
day :  for  they  must  otherwise  have  been  involved  in 
the  general  fate  of  the  rest  of  oxu'  antient  tenures ; 
when  by  the  statute  12  Cha.  !!•  they ,  were  all 
abolished,  and  reduced  to  "socage, 

60.  There  remains  but  one  more  kind  of  tenure.  Tenure  in 
which  is  ofa  spiritual  nature,  and  called  frankalmoign,  ^^' 
ibera  elymosma,  or  free  alms ;  whereby  a  religious 
corporation,  aggregate  or  sole,  may  hold  lands  to 
them  and  their  successoris  for  ever. 

61.  The  services  due  for  this  tenure  are  purely  Lit.  §  ]35. 
spiritual ;  therefore  the  tenants  are  not  bound  to  do 
fealty ;  because  the  service  reserved  is  of  a  higher 
nature ;  and  because  the  word  frankidmoign  excludes 
all  temporal  service. 

E4. 


56  Tenures.  Cfum.  %G2. 

6S.  Most  of  the  antient  monasteries  and  religioui 
]  Inst.  95  b.   Iiouses  held  their  lands  by  this  tenure.    The  paro- 
chial clergy^  together  with  many  ecclesiastical  and 
§  140.  charitable,  corporations  still  hold  their  lands  in  the 

same  nuumer;  But  Littleton  says,  that  in  conse- 
quence of  the  statute  Quia  Emptores  none  can  give 
lands  to  be  hclden  in  firankalmoign,  except  the 
king.   . 
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Section  1. 

TlYthe  law  c^  England  property  is  divided  into  of  Real 
-■-'  two  kinds,  namely  real  and  personal  property ;  '"^P*^* 
^ch  are  governed  by  distinct  systems  g£  juiispru- 
dmce.     Real  property  consists  of  land,  and  of  all 
lights  and  profits  arising  from  and  annexed  to  land, 
that  are  of  a  permanent  and  immoveable  nature :  It 
is  usually  comprised  under  the  words  lands,  tenements, 
and  hereditaments.    Land  means  the  whole  surface  i  Inst.  6  i 
of  the  earth ;  tenements  is  a  word  of  still  greater 
extent^  and  signifies  every  thing  that  may  be  holden ; 
hot  hereditaments  is  the  largest  and  most  compre- 
hensive word,  for  it  includes  not  only  lands  and 
tenements,  but  whatever  may  be  inherited* 
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liand.  2.  Real  property  is  corporeal  or  incorporeal ; 

poreal  consists  wholly  of  substantial  and  pei 
objects ;  all  which  niay  be  comprehended  under 
general  denomination  of  land. 
1  Inst.  4  a.  3.   Lord  Coke  says,  the  word  land,  in  its  1( 

signification,  comprehends  any  ground,  so3,  or  es 
whatsoever,   as   meadows^  pastures^  woods, 
marshes,  fiu*zes  and  heath.    It  has  also,  in  its  1< 
signification,  an  indefinite  extent,  upwards  as  veU] 
downwards ;  for  it  is  a  maxim  of  law,   that 
est  solunij  ejus  est  usque  ad  ccdum ;   therefore 
legally  includes  all  castles,  houses,  and  other  buildii 
standing  thereon  j  and  downwards,  whatever  is  inj 
direct  line  between  the  surface  and  Jthe  centre  pf 
earth  ;  such  as  mines  of  metal  and  other  fossils,  ^^ 
are  the  property  of  the  owner  of  the  surface;  ej 
Plowd.  336.    cept  mines  of  gold  and  silver :  these,  by  thp  jro] 

prerogative,  belong  to  the  Crown. 

4.   The  greater  part  of  England  was  fonnerly 

divided  into  manors,  of  which  an  account  has  been 

Dissert,  c.  3.  already  given.     The  word  manor  is  still  frequently 

U9ed  as  syi\onyn\ous  with  tjbu?  l^ds  i^ojgi^pjised  ^yittqa 
its  .bo\uidaii^. 
2  Ves.  Jun.         5.  A  share  in  the  Ne^v  ^'ivgr  ,wal^r  1?  held  ip 

be  real  ;(yroperty,  .fts  skQ  ^  shw*  i»  ^  pavigstipp 
of  the  riy«r  Ayojx ;  .i«i4er  a  jffiiyate  ?,ct  p^  pafl^ 
ment  w  10  Ann.  Mid  »  sfea^g  ifi  gonie  fmff^ 

« 

canals. 
Money  to  Jbe       6.  Money  agreed  qx  j^^^d  U^  \^  i\gf^  \qi\t  jfi  ^9 
land?"  *"      purchase  of  land,  i»  qoQ9ide];ei4  in  eqwty  #s  fp^i 

because  there,  whatever  J3  agi^  t»  Ije.^PBP,  i? .flPflr 
Treat,  of  £q.  sidqred  >as  actually  done.  Wlte^e  nwof^,  .^iffff^  -^ 
B.i.c.6.§9.  j^  \^  ^^^^  the  purchwe  of  land,  ccwj^  into# 

hands  of  the  person  jBh^YOiild  Mite  Mitlje  jMnt^ 


H«'»[V.» 
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Property  of  the  land,  in  case  a  purchase  ha^  beeii  Walker  v. 
Bade,  it  will  be  conaideied  a^  money,  and  may  be  ^^f j„n. 
Claimed  accordingly.    But  where  it  is  m  the  hands  of  170. 
thjid  person,  some  act  must  be  done  by  the  person  sidduiph^' 
to  it,  to  shew  that  he  considers  it  as  mpney ;  ^^  ^^- 1^^* 
it  will  still  be  deemed  land. 
?•  There  are  some  chattels  which  arecot^sidered  as  Heir  Looms 
annexed,  and  necessary  to  the  enjoyment  of  the  Tinst.  8  a. 
lentance,  that  they  are  deemed  in  law  to  be  a  J^  *• 
rtof  it,  and  are  called  heir  looms.    Thus  deer  in  Cro.^iiz. 
real  authorized  park,  fishes  in  a  pond,  rabbits  in  a  ^^^' 
doves  in  a  dove-house,  are  held  to  be  part  of 
[tiie  inheritance,  and  belong  to  the  heir. 

8.  It  is  the  same  of  charters,  court  rolls,  de^s,  Bro.Ab. 
land  other  evidences  of  the  land;  together  with  the  p^^f*' 
chests  and  boxes  in  which  they  axe  contained.  i  Rep- 1  • 

9.  When  an  antient  horn  had  jtmmemorially  gpne  p^^  \ 
viththe  estate,  and  had  been  delivered  to  the  plaiiiitiff's  Pusey, 
aooertors,  to  hold  their  land  by,  it  was  deciiee4  that      ^^' 
itthould  go  with  the  land  as  w  heir  loom. 

lO,  Inoarporeal  property  consists  of  rights  and  .^c^T><>real 
{Profits  arising  fiom  or  annexed  to  liEmd;  Hich  as 
advQiwsons  andi!ents,^whidi  are  held  to  he  of  a  real 
aattoe.  Even  offices  exercisable  witibin  cert^n  places, 
tboQgli  not  aimexed  to  land,  are  said  to  pavour  of 
the  realty.  And  dignities  or  titles  of  honour,  baying 
been  otiginally  anttexed  tohmd,  are  al^p  conndered  as 
mI  proper^. 


With  respect  to  the  natuw  and  properties  of  Of  Estates  in 
the  different  estates  which  may  be  acquired  ^in  land ; 
it  isflieeessary  to  premise,  that  an  estate  in  land  means 
ifch  ^aa  interest  as  the  tenant  hath  therein.  It  is 
cifed  in  Latin  status^  because  j^  signifies  the  condition  i  Inst.  345  a. 
<^'€ffoumatance  in  which  the  owner  stands  with  regard 
to  his  f^operty.    To  asoertain  this  with  precision  and 
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accuracy,  estates  in  land  may  be  considered  mi 
2  Black.  threefold  view :  first,  with  regard  to  the  quantity  a 
Plowd.565.    interest  which   the  tenant    has  in   his   tenement^ 

secondly,  with  regard  to  the  time  at  which  tiu^ 
quantity  of  interest  is  to  be  enjoyed ;  thirdly,  sritki 
regard  to  the  number  and  connexion  of  tlie  tenants.  4 
12.  First,  with  regard  to  the  quantity  of  interest 
which  the  tenant  has  in  his  tenement;  this  ii 
measured  by  its  duration  and  extent ;  and  occasum 
the  primary  division  of  estates  into  such  as  are  free- 
hold, and  such  as  are  less  than  freehold. 
Estates  of  13.  An  estate  of  freehold  is  an  estate  in  lands,  or 

other  real  property,  held  by  a  free  tenure,  for  the 

r  life  of  the  tenant,  or  that  of  some  other  person  j  or 

for  some  uncertain  period.    It  is  called  JrA^n^Ti  tent- 

Britton,  C.32.  mentumj  frank  tenement  or  freehold  j  and  was  formerijr 

Lit.  §  59.        described  to  be  such  an  estate  as   could  only  be 

created  by  livery  of  seisin,  a  ceremony  similar  to  the 
investiture  of  the  feudal  law.  But  since  the  intfo* 
duction  of  certain  modem  conveyancei^,  by  which  an 
estate  of  freehold  may  be  created  without  livery  of 
seisin,  this  description  is  not  sufficient. 
2Comm.386.      14.  There  are  two  qualities  essentially- requisite  to 

the  existence  of  a  freehold  estate.  1.  InundWKty; 
that  is,  the  subject  matter  must  either  -  be  lani  or 
aome  interest  issuing  out  of  or  annexed  to  land* 
2.  A  sufficient  legal  indeterminate  duration :  for 
if  the  utmost  period  of  time  to  which  an  estate  can 
last,  is  fixed  and  determined,  it  is  not  an  estate  of 
freehold. 
1  Inst.  42  a.        15.  Thus  if  lands  are  conveyed  to  a  man  and  htf 

heirs,  or  for  his  life,  or  for  the  life  of  another,  on 
until  he  is  married,  or  goes  to  Rome ;  lie  has  an  estatft 
of  freeliold :  but  if  lands  are  limited  to  a  n^  ^^^ 
500  years,  or  for  99  years,  if  he  shall  so  long  K^^» 


•  -R'/fe  I.  JEslak  in  Fee.  §  15—18.  61 

lie  lias  not  an  estate  of  freehold.  The  law  was 
ptedsely  the  same  in  this  respect  when  Bracton  wrote 
— Et  sciendum  quod  Uberum  tenementum  est  id  quod  oa?^*^"' 
quis  tenet  sibi  et  hasredibus  suis.  Item  ut  Uberum  tene-^ 
mentumj  sieutadvitam  iantrnn,  vel  eodem  modo  ad  tempus 
indeterminatum^  absque  alia  certa  femporis  pra^fimlione : 
sc.  Donee  quid  Jiaty  vel  non  Jiat ;  ut  si  dicitur^  Do  taU 
donee  ei  providero.  Libetntm  autem  tenementum  non 
potest  did  aUczfjuSy  quod  quis  tenet  ad  cerium  numensm 
mnonmiy  mensium,  vel  dierum  ;  licet  ad  terminum  centum 
mmorumj  quce  e^rcedit  vitas  hominum. 

IG.  It  has  been  shewn  that,  upon  the  introduction  Dissert, 
of  the  feudal  law,  all  lands  became  holden,  either  by  ^*  ^* 
a  free,  or  a  base  tenure.     The  tenant  who  held  by  a 
free  tenure  had  always  a  right  to  the  enjoyment  of 
the  land,  for  his  life  at  least ;  and  could  not  be  dis-  Black.  Cons, 
possessed  even  for  the  non-payment  of  his  rent  or  the  u°i9^^^3 
non-performance  of  his  services ;  whereas  the  tenant*  4to  edit, 
who  held  in  villenage  might  be  turned  out  at  the 
f>leasure  of  his  lord ;  and  his  possession,  being  perfectly 
precarious,  was  considered  to  be  the  possession  of  his 
l<Mrd ;  to  whom  he  was,  in  a  great  degree,  a  mere 
idave. 

17-  The  person  thus  holding  lands  by  a  free  tenure 
was  therefore  called  a  freeholder,  because  he  might 
maintaiii  his  possession  against  his  lord :  and  for  this 
ivason  Uberum  tenementum^  or  freehold,  was  opposed  to 
^alienage.  Thus  Bracton  says — Item  diciiur  Uberum  ^^  "• 
tenementum^  ad  d^fferentiam  ejUrS  quod  est  villenaghm  ; 
tpda  tenementorum  aUud  liberumy  aUtld  viUenagium. 
And^an  estate  of  ireehold,  once  created,  could  not  Iln8t.2i8a. 
-cease  without  entry,  or  claim.  ^ 

*18.  The  acquisition  of  an  estate  of  freehold  was 
^eD<)ed  with  several. valuable ^rights  and  privilege. 
The  freeholder  became  a  member  of  the  coimty  court, 
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one  of  the  p^es  curiai  in  the  court  baroBi  or  lord^s 
court )  was  entitled  to  be  summoned  ob  jurieB  in  the 
kifi^s  court ;  and  to  vote  at  the  decti<m  ^  a  knight 
of  the  sln^e. 

19.  In  JubsequMt  timesy  the  word  froehold  was, 

in  somd  eases,  applied  to  tbe  estate  or  interest  <xily 

of  tbd  tenant  i  as  where  a  person  had  ah  estate  for 

life  in  lands  held  in  villenage,  he  was  said  to  have  a 

Coke.  Cop.    fieehold  interest.    Thus  Lord  Coke  says— "A  free^ 

hold  is  taken  in  a  doid>le  sense :  either  it  is  named  a 
freehold  in  respect  of  the  state  oi  the  law,  and  so 
copyholders  may  be  freeholders ;  for  any  that  hath 
an  estate  for  his  life,  or  any  greater  estate,  in  any 
land  whatsoever,  may  in  this  sense  be  termed  a  fi^- 
holder :  or  in  respect  to  the  land,  and  so  it  is  opposed 
to  copyholders:  that  what  land  soever  is  not  copyhold, 
is  freehold.'' 

90.  It  is  liowever  fully  proved  by  Sir  William 
Hacksttoe,  in  his  Considerations  on  Copyholders, 
that  Yio  persdn  can  be  considered  as  a  freeholder, 
or  rattitled  to  the  privileges  of  a  freeholder,  unless 
his  estate  consists  of  free  land :  so  that  although  the 
determination  of  an  estate  be  uncertain,  yet  if  it  is 
held  by  a  base  tenure,  it  is  not  (considered  in  law  as 
a  freehold,  nor  has  the  tenant  any  <9f  those  privilc^ 
which  the  law  gives  to  freehold«» ;  for  in  that  case 
he  has  a  freehold  interest  only,  wbereas  no  estate  is, 
strictly  spl^aking,  freehold,  unless'  the  possessor  holds 
it  by  a  free  tenure ;  therefore  all  freehold  estates  must 
now  be  held  in  socage. 
1  Inst.  4  a.  21.  Lord  Coke  says,  a  freehold  estate  may  at 
nridgewiter  *®veral  times  be  moveable,  sometimes  in  one  per- 
Cro.  Eliz.      eon,  and,  aUemis  tMcibus^  in  another )  as  if  there*  be 

80  acres  of  meadbw,  which  have  been  used,  time 
put  of  Atindf  to  be  divided  between  certain  persons ; 
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kKl  thilt  a  certain  niimber  of  acres  appertain  to 

kisry  of  these  persons,  to  be  yearly  assigned  atid 

iliftted  tb  theih ;  they  have  freehold  estates  in  their 

«8pective  portioite  6f  the  meadow. 

^^  It  1^  stid  hi  Brooke's  Abridgement,  that  an  'nt.bemajid, 

|i|^  diamber  in  a  bouse  is  no  irank  tenement,  ais  ^ ' 

I  cknnot  continue ;  A)r  if  the  foundatioh  fails,  the 

ftaimber  is  gone.    But  Lord  Coke  says,  a  man  may  i  Inst.  48  b. 

khve  an  inheritance  in  an  upper  chamber;  though 

Ae  lower  btdlSdiiigs,  and  soil,  be  in  another;  and 

w^  !t  is  an  inheritance  corporeal,  it  shall  pass  by 

fcreiy. 

23.  The  possession  of  k  feud  was  called  seisin,  ^^  ^^^^n*    . 
*fcidi  deildted  the  completion  of  the  investiture  by  ^wc'^ 
thich  the  tenant  was  admitted  to  the  feud.    Upon 
fte  introduction  6f  ihe  feudal  law  into  England,  the  i  Inst.  266  b. 
♦ttd  seisin  was  only  applied  to  the  possession  of  an  i^Bu^  iq^ 
ftftte  of  freehold ;  in  contradistinction  to  that  prfe- 
(StfRXD  kind  of  possession  by  which  tenants  in  vil- 
linage  held  their  lands  ;  which  was  considered  to  be  l  Inst.  200  6. 
fte  Jjosses^on  of  their  lords,  in  whom  the  freehold  ^'''^'^'  ^^^' 
ctatimied. 

ft.  Where  a  freehold  estate  is  conveyed  to  a  per-  ^Vherean 
^  by  febfiment,  with  livery  of  seisin  ;  or  by  any  of  necwsary. 
'fcitt'craiveytaces  Which  derive  their  eflect  from  the 
^Miifeof  iides  ;  he  acquires  a  seisin  in  deed,  and  a  i  inst.  266 6. 
"'^^iW  ih  deed.  But  where  a  freehold  estate  comes 
^  a  person  by  act  of  law,  as  by  descent,  he  only 
Hures  a  seisin  in  law ;  that  is,  a  right  ^o  the  pos- 
'^n ;  and  his  estate  is  called  a  freehold  in  law. 
w  he  must  'miake  an  actual  entry  on  the  Ifcnd  to 
*pire  a  seisin,  and  a  freehold  in  deed. 

^  The*  totiy  must  be  made  by^  the  person  having 
^  or  some  one  authorized  by  him.    But  the  mere  l  'n^'t-  i2 15  b. 
Wof  g(ring  on  the  land  will  not  amount  to  a  legal  6  Mod.  44.  ' 
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entry,  sufficient  to  vest  the  actual  seisin  in  the  per« 
son  who  has  the  ijght.  In  order  to  constitute  a  legal 
entry,  the  person  must  enter  with  that  intent,  and 
do  some  act  to  shew  such  intention. 

1  init- 1^  a.      26.  The  entry  of  the  heir,  upon  any  part  of  the 

estate,  will  give  him  a  seisin  in  deed  of  all  the  lands 
lying  in  the  same  county.  For  since  the  freehold  in 
law  is  cast  upon  him  by  the  death  of  his  ancestor, 
and  no  person  is  in  possession,  so  that  no  particular 
estate  is  to  be  defeated,  a  general  entry  into  parti 
will  be  sufficient  to  reduce  the  whole  into  actual  pos- 
session. But  where  the  lands  lie  in  different  counties, 
there  must  be  an  entry  in  each  county. 

1  Inst.  250  0.      27.  If  the  heir  be  deterred    from    entering  by 

bodily  fear,  he  may  make  claim,  as  near  the  land  as 
he  can.  Such  claim  is  however  only  in  force  for  a 
year  and  a  day ;  but  if  it  be  repeated  once  in  the 

lit.  §417 AS*  space  of  every  year  and  day,  which  is  called  cos- 

tinual  claim,  it  will  have  the  same  efiect  as  a  legal 
entry.  .  -      - 

1  Inst,  15  a.       28.  The  entry  of  the  heir  is  only  necessary  where 

52^^Tena  ^^  ^^^  ^"^  ^^  *^^  actual  occupation  of  the  an- 
R.  390.         cestor,  at  the  time  of  his  death.    For  if  the  lands 

Vide  Tit?  8.    ^^  ^^^^  under  a  lease  for  years,  and  the  lessee  has 

c.  1.  entered  under  the  lease,  the  heir  will  be  considered 

.   as  having  a  seisin  in  deed,  before  entry  or  receipt  of 

rent,  because  the  possession  of  the  lessee  for  years  is 

his  possession, 

Goodtitle  29.  The  possession  of  a  guardian  in  socage  is  also 

Tit^29  "'"i    ^^  possession  of.  the  ward.     So  that  if  a  widoi^, 

having,  a  son  on  whom  her  husband's  estate  descends, 
continues  in  possession,  after  her  husband^s  death, 
the  law  will  consider  her  as  guardian  in  socage  to 
her  son ;  and  will  therefore  admit  the  son  to  have, 
by  that  means,  had  a. seisin  in  deed  of  the  laud. 
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SO.  Wha:e  lands  are  let  on  leases  for  lives,  the  i  Inst.  I5  h. 
Sreebbld  is  in  the  lessees ;  consequently  the  heir  has 
so  immediate  right  of  entry  on  the  death  of  his 
moestor.      He   is,   however,   entitled  to  the  rent 
cesenred  in  the  lease,  by  the  receipt  of  which  he 
thecomas  seised  of  the  rent,  and  also  of  the  reversion 
pqpectant  on  the  determination  of  the  lease. 
■   31.  The  seisin  in  law,  which  the  heir  acquires  on  Abatement, 
j^e  death  of  his  ancestor,  may  be  defeated  by  the  i  Inst.  277  a. 
poixy  of  a  stranger,  claiming  a  right  to  the  land ; 
which  entry  is  called  an  abatement ;  and,  in  such  a 
fsse,  tGe  only  mode  of  regaining  the  seisin  is  by  an 
entry  of  the  legal  owner,  which  will  restore  him  to 
the  possession.    If  the  abator  dies  seised,  the  lands 
liieacend  to  his  heir,  and  such  descent  tolls,  or  takes  Lit.  §  385. 
away,  the  entry  of  the  heir,  who  is,  in  that  case,  V*^®  Ti^-  29. 
jidiiven  to  his  action. 

I    32.  Where  a  younger  brother  enters,  upon  the  l^j^-  §  396# 
•death  of  the  ancestor,  such  entry  is  not  an  abate-    '  *  ^^'    ' 
aent;   for  it  shall 'be  intended  that  the  younger 
Jvother  did  not  set  up  a  new  title,  but  only  entened 
ito  preserve  the  possessions  of  the  ancestor  in  the 
l&mily^  that  no  one  else  should  abate.   If  the  younger 
jcm  dies  in  possession,  still  the  elder  son  may  enter ; 
^fcr  as  the  law  will  not  intend  the  entry  of  the  younger  Vide  Tit.  29. 
iwm  to  be  a  wrongful  act,  therefore  his  possession 
kecttnes  that  of  the  elder. 

33.  Where  a  person  is  in  the  actual  seisin  of  an  Disseisin, 
estate  of  freehold,  he  may  lose  that  seisin   by  a 
r's  entering  on  the  estate,  and  forcibly  oust- 
er dispossessing  him  of  it,  which  is  called  a  dis- 
and  is  thus  defined  by  Littleton,  §  S79-^ 

IMflseisin  is,  properly,  where  a  maq  entereth  into 
or  tenements  where  his  entry  is  not  copgeable ; 

d  ousteth  him  which  hath  the  freehold."   .Lorf 

Vol.  L        ^  F 
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Coke,  in  his  comment  on  this  passage,  observes^  that 
every  entry  is  not  a  disseisin,  unless  there  be  an 
buster  of  the  freehold. 

34.  There  is  scarcely  a  subject  in  the  English 
law  so  obscure  as  that  of  disseisin.  The  full  effect 
of  disseisins  must  formerly  have  been,  not  only  a 
dispossessing  of  the  freeholder,  but  also  a  substitu- 
tion of  the  disseisor,  as  tenant  to  the  lord,  and  as 
one  of  the  pares  curke,  in  the  place  of  the  disseisee. 
Now,  as  the  consent  of  tihe  lord  was  formerly  neces- 
sary to  the  admission  of  a  new  tenant  into  the  feud, 
it  is  difficult  to  conceive  how  a  complete  disseisin 
could  take  place  without  the  consent^  or  connivance, 
of  the  lord. 
1  B«rr.  R.         35.  Lord  Mansfield  has  .therefore  justly  observed, 

that  "  the  precise  definition  of  what  constituted  a 
disseisin,  which  made  the  disseisor  the  tenant  to  iht 
demandant's  prcecipej  though  the  right  owner's  en- 
try was  not  taken  away,  was  once  well  known,  but 
it  is  not  now  to  be  found.  The  more  we  read, 
unless  we  are  very  carefiil  to  distinguish,  the  more 
we  shall  be  confounded.  For  after  the  assise  of 
navel  disseisin  was  introduced,  the  legrshiture  by 
many  acts  of  parliament,  aifid  tibe  courts  of  law  by 
l^eral  constructions,  in  fiirtherance  of  justice,  ex- 
tended this  remedy,  for  the  sake  of  the  owner,  to 
every  trespass  or  injury  done  to  his  real  property,  if, 
by  bringing  his  assise,  he  thought  fit  to  admit  him- 
self disseised." 
Abeyance  of  .  gg.  Where  there  is  no  person  in  esse  in  whom  iJie 
1  Inst.  342  b.  fieehoid  is  vested,  it  is  said  to  be  in  abeyance  j  that 

is  in  expectation,  remembrance,  and  contemplation 
of  the  law.  But  it  is  a  principle  of  the  highest 
antiquity  that'  there  should  always  be  a  known  and 
particular  owner  ot^  every  freehold  estate,  so  that  it 
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ahfHild  never,  if  possible,  be  in  abeyance.  Tliis  rule  Dyer,  7i  a. 
was  estabiiflhed  for  two  reasons :  1.  That  the  supe»  ^^' 
nor  lord  mig^t  know  on  whom  he  was.  to  call  for 
the  military  services  that  were  due  for  the  feud ;  for 
oti^rwise  the  defence  of  the  realm  would  have  been 
cooaidei^bly  weakened,  d.  That  every  stranger, 
who  daimed  a  right  to  any  particular  lands,  might 
know  against  whom  he  ought  to  bring  his  pnsscipe 
fQT  the  recovery  of  them,  as  lio  real  action  could  be 
brpi^t  against  any  person  but  the  actual  free-p 
h«ld«r, 

87.  In  CQUsequence  of  this  doctrine,  it  is  a  rule  i  Inst.  217  a. 
irf  law,  that  a  freehold  estate  cannot  be  created  to  ^  ^^^'  ^"^  *' 
commQnce  m  ^fiituro ;  because  in  that  case  the  free- 
Md  would  be  in  abeyance  from  the  execution'  of 
the  coBveyance  to  the    moment  when  the  estate 
treated  was  to  commence. 

38.  One  of  the  few  instances  in  which  a  freehold  Lit.  (  647. 
estate  can  he  in  abeyance  is  where  the  parson  pf  a 

diurch,  or  other  ecclesiastical  person,  dies:  for  in 
,  %t  case  the'  glebe,  &c.  is  in  abeyance,  till  a  succes- 
sor is  appointed. 

39.  AU  nai^ml  persons,  born  within  the  doQiinions  Who  may 
'rf  the  crown  of  England,  are  capable  of  holding  jjold^utes. 

^^oehold  estates ;  unless  they  are  attainted  of  treason 
er  f^oay,  or  have  incurred  the  penalties  of  a  pre- 
I  fWR^ ;  i]]^.  tbose  cases  they  are  considered  as  civilly 
cbd,  and  therefore  incapable  of  possessing  any  real 
Pnjperty, 

40.  Aliens,  that  is,  persons  bom  out  of  the  dpiai-  1  Inst.  2  b. 
iwos  of  the  crown  of  .England,  except  the  cbildreli  Tit.  29.  c.  2. 
Wd  grandchildren  df  naturaLbom  subjects,  are  in-    . 
^SftaUe  of  holding  freehold  estates  ;  unless  they  are 
itatiin£jred  by  act  of  parliament,  or  made  denizens 
^y  the  king's  letters  patent. 


J68  JTiHel.   Esta$^-in  Fee.  -  %  ^l^^iA. 

41.  Bodies  corporate,  whether  sole  or  aggregate, 
ecclesiastical  or  lay,  may  hold  those  freehold  estates 
that  have  been  transmitted  to  thebi  by  their  pied6 

Tit.  32.  c  2.  cessors.    They  are  however  prohibited  by  several 

antient  and  modem  laws,  usually  called  the  statutes 
of  mortmain,  from  purchasing  more  lands,  without 
licence'from  the  crown ;  nor  is  even  such  licence,  in 
all  cases,  sufficient. 

Estates  xa  42.  Estates  of  freehold  are  either  estates  of  in- 

^  '    heritance,  or  not  of  inheritance.     Tlie  former  are 

again  divided  into  inheritances  absolute,  or  fee  simple, 

and  inheritances  limited,  one  species  of  which  is  called 

fee  tail. 

43.  "  Tenant  in  fee  simple  (says  Littleton,  §  1.) 
is  he  which  hath  lands  or  tenements  to  hold  to  him 
and  his  heirs  for  ever,  and  it  is  called  in  Latm 
feodum  strnplea:;  iov  feodmn  is  the  same  that  inhe- 
ritance is,  and  simplex  is  as  mttdi  as  to  say  lawful 
or  piu*e ;  and  so  Jeodunt  simpleT\igmBes  a  lawful 
or  pure  inheritance." 

Wright'i  44.  Littleton  has  been  censured  for  annexing  an 

improper  meaning  to  the  word  feodtm  in  this  defi- 
nition ;  and  it  has  been  contended  that  the  word 
feodum  signifies  land  holden  of  a  superior  lord,  by 
military  or  other  services.  But  although  this  was 
certainly  the  original  meaning  of  the  word ;  yet 
when  the  feudal  law  was  fully  established  here,  and 
it  was  universally  acknowledged  that  all  the  lands  in 
England  were  held  mediately  or  inmiediately  of  the 
king ;  the  viot^feodum^  or  fee,  became  generally  used 
to  denote  the  quantity  of  estate  or  interest  in  the  land. 
Thus  it  appears  from  Bracton,  that  the  word  feodwf^ 
was  often  used,  at  the  time  when  he  wrote,  in  both 

Bract,  ^S3  6.  these  senses.  Et  sciendum  guodjeodum  est  id  quod  gt^ 

tenet,  ex  guacungue  causou  sibi  et  hceredibus  sm.^^ 
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dicitur  feodum  alio  modo  ejus  qui  alium  feoffat^  et 
quod  fUSS  tenet  ab  alio ;  ut  si  sit  qui  dicat,  talis  tenet 
-de  me  tot  feoda  per  servitium  nuUtare.  And  it  is 
evidehtlj  for  the  purpose  of  denoting  the  quantity 
of  interest,  that  the  word  feodum  is  used,  in  plead- 
ing an  inheritance  in  the  king,  viz.  Res  seisitus  Jiiit 
in  domnico  suo  ut  de  feodo ;  where  the  word  feo- 
Am  cannot  possibly  import  an  estate  holden,  the 
•king  not  holding  of  any  superior  lord,  but  merely 
denotes  an  inheritance.  * 

45.  An  estate  in  fee  simple  is  the  entire  and  Lit.  f  ii. 
absdute  property  of  the  land ;  from  which  it  follows  *"^  ' 
that  no  person  can  have  a  greater  estate  or  interest. 
And  whenever  a  person  grants  an  estate  in  fee 
ample,  he  cannot  make  any  further  disposition  of 
it,  because  he  has  already  granted  the  whole  interest ; 
consequently  nothing  remains  in  him.  An  estate  in 
fee  simple  may  however  be  granted  on  condition ; 
and.  in  devises,  and  deeds  deriving  their  eSect  from 
the  statute  of  uses,  an  estate  in  fee  simple  may  be 
rendered  defeasible  on  the  happening  of  some  future 
event 

46.  Tenant  in  fee  simple  is  the  absolute  master  of 
aD  houses  and  other  buildings  erected  on  the  land ; 
as  also  of  all  wood  growing  thereon,  for  trees  ar^ 
considered  as  parcel  of  the  inheritance,  and  the  law 
does  not  favour  the  severance  of  them  from  the  free- 
bold,  because  they  would  be  thereby  wasted  md 
destroyed.  He  is  also  entitled  to  all  mines  of  njetal,  ^^^^  ^* 
except  gold  and  silver ;  and  to  work  and  dispose  of  weston. 
aD  minerals  and  fossils  which  are  under  the  land.      ^  ^^  *     ' 

47.  We  have  seen  that  the  law  requires  the  free-  Abeyance  of 

.   ■  the  Fee« 

Wd  should  never,  if  possible,  be  in  abeyance.  But 
where  there  is  a  tenant  oTthe  freehold,  the  remainder 
Of  reversion  in  fee  itiay  exist  for  a  time  without  any 

F3 
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particular  owner ;  in  which  case  it  is  said  to  be  is 

abeyance.     Thus^  if  an  estate  be  limited  to  A.  for 

1  Inst.  342  a.  Jife,  remainder  to  the  right  heirs  of  B.,  the  fee  simple 

is  in  abeyance  during  the  life  of  B*>  because  it  is  a 
maxim  of  law,  that  nemo  est  htsres  vwenOs. 

48.  The  law,  however,  does  not  favour  the  abcy^ 

ance  of  the  fee  simple,  for  iti  that  case  many  openiF 

tions  are  suspended.    Tlie  particular  tenant^  or  per* 

son  in  possession  of  the  freehold,  is  rendered  (& 

Tit.  3.  c.  2.    punishable  at  law  for  waste ;  for  a  writ  of  waste  caa 

only  be  brought  by  one  entitled  to  the  fee  simple. 
The  title,  if  attacked,  could  not  formerly  be  com- 
pletely defended ;  for  there  was  no  person  in  being 
whom  the  tenant  of  the  freehold  could  pray  in  aid 
to  support  his  right :  nor  could  the  mere  right  itsdft 
if  subsisting  in  a  stranger,  be  recovered  in  this 
interval ;  for  in  a  writ  of  right  patent,  a  tenant  fit 
life  could  not  join  the  mise,  on  the  mere  right  h 
modern  times  the  courts  do  not  favour  the  abeyauiJB 
of  the  fee  simple ;  because  it  is  a  restraint  dli  aKdfl*- 
tion. 
All  other  49.  AH  inferior  estates  and  interests  in  land  vtt 

merge  in        derived  out  of  the  fee  simple  ;  therefore  whoever 
the  Fee.        ^  particular  estate,  or  limited  interest  in  land,  vestt 

in  the  person  who  has  the  fee  simple  of  th6  saific 
land,  such  particular  estate,  or  limited  interest,  is  i^^* 
mediately  drowned  or  merged  in  it ;  tipcm  the  pn^* 
ciple  that  omne  mqjtcs  continet  m  se  minus.  * 
2  F.  Wins. .        50.  Where  a  sum  of  money  is  charged  v^  * 

real  estate,  which  estate  comes  to  the  person  entitJ€» 
to  the  money ;  if  in  fee,  the  charge  is  merged.  But 
where  the  money  is  secured  by  a  term,  or  other  leg^ 


604. 


*  There  is  one  exception  to  this  rule  as  to  estates  wh  *^^ 
will  be  mentioned  in  Title  2. 
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fstate,  in  a  third  person^  there  the  charge  is  not 
merged* 

5U  A  term  of  500  years  was  vested  in  trustees  Thomas  v. 
to  secure  a  daughter's  portion,  payable  at  eighteen  2  Vem.  348. 
or  marrijige ;   the  fee  descended  to  the  daughter,  ^^®^^  ^' 
who  afterwards  died  an  infant  about  eighteen,  having  id.  90. ' 
made  a  nuncupative  wiU,  and  thereby  devised  aU  in  ^^^^^  ^• 
her  power  to  her  mother.     It  was  decreed  by  Lord  Amb.  246. 
Somers^  and  affirmed  by  the  House  of  Lords,  that 
this  portion  was  not  merged^  but  should  go  to  the 
mother. 

52.  The  law  has  annexed  to  every  estate   and  Incidenta 
iiiteresf;  in  lands,  tenements,  and  hereditaments,  cer-  ^^  *   ^' 
tain  peculiar  incidents,  rights,  and  privileges,  which 
in  general   are   so  inseparably    attached   to   those 
estates,  that  they  cannot  be  restrained  by  any  proviso 
or  condition  whatever. 

58.  Of  the  several  incidents  inseparably  annexed  Alienable* 
to  an  estate  in  fee  simple,  the  first  is  an  unlimited 
power  of  alienation.     Any  restriction  therefore  of 
this  power,  annexed  to  the  creation  of  an  estate  in 
fee  simple^  would  be  absolutely  void. 

54.  This  unlimited  power  of  alienation  comprises: 
in  itself  all  inferior  powers  ;  so  that  a  tenant  in  fee 
8^de  may  create  any  inferior  estate  or  interest  out 
of  his  own.    ITierefore  a  custom  that  a  tenant  in  Salford'ir 
fee  simple  cannot  demise  his  lands  for  more  than  357®^   7  ^'^ 
ax  jean^  is  void  9  because  it  is  contrary  to  the  free- 
dom of  the  estate  of  one  who  hath  a  fee  simple. 
j 

!      55.  An  estate  in  fee  simple  will  descend  to  the  Descendible 
!    heirs  general  of  the  person    who  was  last  seised  General, 
thereof,  wheUier  male  or  female,  lineal  or  collateral.  Tit.  29.  c.  3. 
Itisfor  this  reason  that  the  word  simple  is  added  to 
fteword  fee,  importing  an  absolute  inheritance,  clear 
rf  any  condition^  limitation,  or  restriction,  to  par- 

F4 
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Subj^t  to 
Curtesy  and 
Dower. 

Liable  to 
]>ebts. 


Davy  V. 
Pepys, 
Plowd.  439. 
Buckley  y*    * 
Nightingale^ 
1  Stra.  665. 
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ticular  heirs  ;  in  contradistinction  to  another  class  of 
estates  of  inheritance,  which  are  only  descendible  to 
some  particular  heirs  ;  of  which  an  account  will  be 
given  in  the  next  title. 

5&.  Estates  in  fee  simple  are  subject  to  curtesy 
and  dower,  which  will  be  noticed  under  these  respec- 

tive  titles. 

■ 

57*  Estates  in  fee  simple  are  liable  to  the  payment 
of  all  debts  contracted  by  the  tenant,  for  which  he 
has  acknowledged  any  security  on  record ;  or  has 
bound  himself  and  his  heirs  by  any  deed  or  instru- 
ment under  his  seal ;  which  latter  are  called  debts 
by  specialty,  and  his  heir  is  bound  to  satisfy  those 
debts,  as  far  as  the  land  descended  to  him  from  such 
ancestor  will  extend ;  which  sufficient  lands  are  called, 
in  law,  assets  by  descent. 

58.  By  the  common  law,  if  the  heir  had  aliened 
the  assets,  before  an  action  was  brought  against  him 
for  the  recovery  of  a  debt  due  by  his  ancestor,  the 
creditor  was  without  any  remedy.  But  now  by  the 
statute  3  Will.  &  Mary,  c.  14.  §  5.  it  is  enacted, 
**^  That  in  all  cases  where  any  heir  at  law  shall  be 
liable  to  pay  the  debts  of  his  ancestor,  in  regard  to 
any  lands,  tenements,  or  hereditaments  descended 
to  him,  and  shall  alien  or  make  over  the  same,  before 
any  action  brought  or  process  sued  out  against  him ; 
that  such  heir  at  law  shall  be  answerable  for  such  debt 
or  debts,  in  an  action  or  actions  for  debt,  to  the  value 
of  the  said  land  so  by  him  sold,  aliened,  or  made  over; 
in  which  case  creditors  shall  be  preferred,  as  in 
actions  against  executors  or  administrators.  Arid  such 
execution  shall  be  taken  out  upon  any  judgement  or 
judgements  so  obtained  against  such  heir,  i^  ^^ 
value  of  the  same  land,  as  if  the  same  wert  his  own 
proper  debt  or  debts :  saving  that  the  land%  tene- 
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ments,  and  hereditaments,  bana^fide  aliened,  before 
the  action  brought,  shall  not  be  liable  to  such  execu- 
tion." 

59.  Estates  in  fee  simple  are  not  in  general  liable    //      . , .  /  ^ 
to  the  payment  of  simple  contract  debts— 4  doctrine^ 
not  very  consonant  to  natural  justice.    But  by  the 
statute  13  Eliz.  c.  7m  when  a  man  is  declared  a  bank-  ^  ^ 
nipt,  the  commissioners  have  a  fiill  power  to  dis-  ^ 
pose  of  all  his  lands  and  tenements  for  payment  of  ^  ^ 
all  his  debts. 

60.  Where  a  trader  died  before  he  was  declaitd 
a  bankrupt,  his  real  estate  was  not  liable   to  his 
ample  contract  debts.    But  now,   by  the  statute 
47  Geo.  III.  sess.  S.  c.  74^  it  is  enacted,  **  that  when 
any  person,  being  at  the  time  of  his  death  a  trader 
within  the  bankrupt  laws,  shall  die  seised  of,  or  en- 
titled to,  any  real  estate,  which  he  shaU  not  by  his 
last  will  have  charged  with  the  payment  of  his  debts ; 
and  which  would  have  been  assets  for  the  payment  ot 
his  debts  due  on  any  specialty,  in  which  the  heirs 
wete  bound ;  the  same  shall  be  assets,  to  be  admi- 
nistered in  courts  of  equity  for  the  payment  of  all 
the  jQst  debts  of  such  person,  as  well  debts  due  on 
sun]de  contract  as  on  specialty :  provided  that  all 
creditors  by  specialty  shall  be  paid  the  full  amount  of 
Aeir  debts  before  afey  creditors  by  simple  contract, 
or  by  specialty,  in  which  the  heirs  are  not  bound, 
shall  be  paid  any  part  of  their  demands."  Ancaster 
'  61.  The  personal  estate  is  however  the  first  and  iBro.R.454. 
immediate  fund  for  the  payment  of  debts.    And  ^"'^^"J^ 
though  a  person  charge  his  real  estate,  by  his  will,  3  Ves.  107. 
wiA  the  payment  of  all  his  debts,  yet  that  does  not  J'JKJlo, 
exempt  the  personal  estate  from  being  first  applied  i^-  in. 
.forthat  purpose;  unless  the  testator  expresdy  ex-  185.** 
iterate  it. 
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Noke  ^*  lE/ven  4t  testamentary  disposition  of  the  p^rsoiuil 

▼.  Darby,       estate  wiU  not  exienlpt  it  frota  being  applied  in  pay* 
Ca.  506.        ment  of  debts :  for  a  court  of  equity  will  suppose  the 

intention  of  the  testator  to  have  been,  that  only  the 

residue  of  lus  personal  estate,  after  payment  of  debti^ 

should  go  to  the  legatees  ^  unless  a  contrary  intention 

evidently  appears* 

Of  Crown  63.  Lord  Coke  says  that,  at  common  law,  the  king 

Debts.  .^ff^  entitled  to  have  execution  of  the  body,  goods,  and 

2  Inst.  19.      lands  of  his  debtor,  by  virtue  of  his  royal  prenogative« 

By  the  8th  chapt^  of  Magna  Ckarta ,  it  was  stq)ii- 

lated  that  the  king's  baiH£&  ^bould  not  seize  any  lands 

or  rent  for  debt,  as  long  as  tlie  goods  and  chattels  of 

the  debtor  sufficed*    Nos  vero  nee  ballivi  no9iri  non 

sesiemus  tetram  ^quam  vel  reddibimpro  debko  aHquOf 

guarmUu  caiaUa  debitoris  pngsentia  sufficiunt;  et  ipse 

Dyer,  67  h.     i^bitofr  porotus  est  satisfaoere.    Lord  Coke  Observes 

Att.  Gen.      ^jj^  tiiig  ^j^g  j^n  2^  of  grace,  restraining  the  power 

Hard.  378.     which  the  king  had  before. 

0 

64.  Where  the  goods  and  chattels  of  the  debtor  are 
not  sufficient,  his  real  estates  become  liable.  Where 
the  debt  is  of  record,  or  by  specialty,  the  process  is 

2  lost.  19.      by  writ  of  exteht^  or  extendi  facias^  returnable  in  the 

court ,  of  exchequer,  by  which  the  sherifF  is  directed 
to  inquirie,  by  the  oaths  of  lawAil  men,  what  lands 
and  tenements  the  ddbtor  had  at^the  time  of  the  debt 
contracted.     Where  the  debt  arises  on  simple  con^ 

4(^*™*  ^'     tract,  the  practice  of  the  exchequer  is,  on  affidavit  of 

the  debt,  to  direct  a  commission  to  inquire  of  it ;  and, 
on  inquisition  returned,  the  debt  is  recorded ;  and  an 
extj^nt  issues. 

D^^tt^eo^a*       ^'  Where  die  king's  debtor  dies,  the  crown  may 
224  6.  notwithstanding  seize  his  lands  and  goods.     And  it  is 

Anon.Savaie,  said  by  Fanshawe,  remembrancer  of  the  queen,  thst 

after  the  death  of  any  debtor  to  the  crown,  process 
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^all  iflsu€  against  the  .exeoutois,  the  heir  and  the 
|eq:eteB3Bt%  all  together. 

66.  la  a  modem  case  the  court  <^  exchequer  said,  Rei  v.  Miu 
that  whenever  an  extent  might  have  issued  in  a  man's  SuQb^l  18. 
lifetime^  a  ymt  of  diem  ^kmsit  eatremum  may  issue  ' 
against  the  estate  of  a  simple  contract  debtor^^where 

fiich  debt  was  found  by  inqoisition }  though  the  per- 
lOfi  was  not  the  king's  debtor  by  record  at  the  time 
^hisdeath* 

67.  It  is  not  necessary  there  should  be  any  contract  How  con- 
y^  the  king,  to  make  a  person  a  crown  debtor.  '"^* 
For  it  was   resolved  in  2  Elia.  that  if  any  money,  ^^^^^-^2^- 
goods,  or  chattels  of  the  king  come  to  the  hands  of 

any  niigect,  by  matter  of  record,  or  by  matter  inJiU^ 
the  land  of  such  subject  is  charged  therewith. 

68.  Sir  Walter  Mfldmay  had  received  annually  out  Dodding- 
rf  the  exchequer  j€50,  as  a  fee  for  his  diet^  for  J?****  *j?*^ 
90  years  together;  which  was  paid  by  the  command  545! 

of  the  lord  treasurer,  who  had  authority  by  privy  seal 
to  make  allowance  and  payment  of  all  fees  and  dues{ 
but  m  truth  tiiis  was  not  any  fee.  The  question  wafi^ 
whether  Sir  Walter's  executor  should  be  chaiged  with 
these  sums^  so  received.  It  was  ac^udged  that  he 
shouid  be  charged ;  for  this  payment,  by  the  appoint- 
moit  of  the  lord  treasurer,  was  not  allowable  j  the 
pivy  seal  not  being  an  authority  to  dispose^  of  the 
queen's  treasure,  unless  where  it  was  due.  And  he 
diqiosiQg  of  it  otherwise,  was  out  of  his  authority } 
therefore  the  money  so  paid  was  a  debt  due  to  tha. 
crown. 

69.  The  Earl  of  Devon  being  master  of  die  ordr  £arl  of 
UQce^  obtained  of  Kii^  James.  L  a  privy  seal,  antho-  n^ep!  89. ' 
nog  him  to  take  and  sell  broken  and  unserviceable 

aoa  ordnance ;  the  same  havmg  dieietofi>re  been 
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taken  and  enjoyed  by  the  masters  of  the  ordnance; 
by  virtue  6f  which  the  eaA  took  several  pieces  of  iron 
ordnance,  and  sold  them  for  his  own  use.  The 
question  was,  whether  the  earl's  executors  might  be 
charged  to  the  king,  for  the  conversion  of  the  said 
ordnance. 

It  was  resolved  that  the  privy  seal,  being  made  on 

a  false  suggestion,  was  void  :  therefore  that  the  earl's 

executors  w^re  bound  to  account  with  the  crown  fot 

the  broken  ordnance. 

ante,  §  68.         70*  It  is  said^  in  Doddington's  case,  that  the  part; 

receiving  must  know  that  it  is  the  king's  mon^. 
For  if  a  person  sells  land  to  a  receiver  of  the  king, 
who  pays  him  for  it  with  the  king's  money,  and  the 
vendor  is  not  privy  to  it,  he  shall  not  be  answerable. 
Bnssey  V.  71  •  In  a  mpdem  case  it  was  held  that  land  tax 

OftwsoD,        money,  in  the  hands  of  the  collector,  was  a  crown 

2Stra.978.     j  i^. 

Bind  the  7^*  luovd  Chief  Baron  Gilbert  says,  Tfdl  debts  due  to 

Lands  when  the  king  bind  the  lands  of  the  debtor,  firom  the  time 
Gilb.  Exch.  the  same  were  contracted.  For  the  debts  that  were 
c.  26.  of  record  always  bound  the  lands  of  the  debtor  j  and 

Tit!  32.  c  8.   *^^  debts  not  of  record^  by  the  statute  S3  Hen.  VIII. 

c.  39*  bind  as  a  statute  staple.  For  all  lands  being . 
held  mediately  or  immediately  of  the  crown,  when  any* 
debt  was  recorded  of  any  person,  it  laid  the  estate  as 
liable  to  that  debt,  as  if  it  had  been  a  reservation  in 
the  first  patent.  Therefore  as  the  king  could  seize 
for  the  nonpayment  of  the  reserved  rents,  so  he 
could  seize  the  lands  for  any  debt  with  winch  they 
were  charged. 

73.  In  consequence  of  this  doctrine,  if  a  person 
becomes  bound  to  the  king  in  a  bond,  and  process 
is  issued  on  it,  the  writ  wanants  the  sheriff  to  inquire 
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of  and  seize  the  lands  of  the  debtor,  which  he  had 
at  the  day  when  the  bond  was  executed.  'But  if  a 
bond  is  assigned  to  the  king,  the  process  shall  not  be 
to  inquire  of  and  seize  the  lands  which  the  obligor 
had  when  he  entered  into  the  hond ;  but  only  the 
lands  which  the  obligor  had  when  the  bond  was 
assigned. 

74.  By  the  statute  13  £liz,  c.  4.  §  1.  it  is  enacted, 
that  all  the  lands,  &c.  which  any  treasurer  or  receiver 
of  the  courts  of  exchequer,  or  duchy  of  Lancaster, 
treasurer  of  the  chamber,  cofierer  of  the  household, 
treasurer  for  the  wars,  or  of  the  admiralty  or  navy, 
or  the  mint,  receiver  of  any  sums  of  money  imprest, 
or  otherwise,  for  the  use  of  the  queen,  her  heirs  or 
soccessors,  customer,  collector,  or  farmer  of  the 
customs,  within  any  port  of  the  realm,  receiver  general 
of  the  revenues  of  any  county  or  counties,  answerable 
in  the  receipt  of  the  exchequer,  or  the  duchy  of 
Lancaster,  hath,  while  he  remains  accountant,  shall, 
for  the  payment  of  the  queen,  her  heirs  or  successors, 
be  liable  and  put  in  execution,  in  like  manner  as  if 
the  same  treasurer,  receiver,  &c.  had,  the  day  he 
became  first  ojBScer  or  accountant,  stood  bound  by 
nrriting  obligatory,  having  the  efiect  of  a  statute 
staple,  to  her  majesty,  her  heirs  or  successors,  for 
pajrment  of  the  same. 

75.  Where  lands  are  once  liable  to  a  crown  debt,  Jnto  whose 
the  lien  continues,  into  whose  hands  soever  they  pass,  they  pass, 
even  though  conveyed  by  the  debtor  bond  Jide^  to  a  Vidc^it.  32.  . 
purchaser,  for  a  valuable  consideration.  c.  ^.     ^^^y^ 

76.  The  only  proper  and  legal  discharge  of  a  debt  How  dis- 
due  to  the  crown  is  an  acquittance  from  the  officers  * 
of  the  exchequer,  which  is  usually  called  a  quietus ; 
because  it  generally  concluded  with  these  words, 
iHnde  recessU  quietus.    By  the  statute  2?  Eliz,  c.  a  fj^^^Jj^ 
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I  Cox's  R.      $  8.  it  is  enacted,  that  if  an  accountant  or  ddMor  to 
"!;  Tit.  u.  the  crown  obtains  a  ^tus  in  his  lifetime,  his  land. 

shall  not  be  sold  after  his  death* 
Estates  in  77«  Estates  in  fee  simple  are  forfeited  to  the  cro^m 

for  Treason,  ^V  attainder  of  treason ;   and  the  lands  whereof  a 
&c-  person  attainted  of  treason  dies  seised  in  fee»  become 

c.  4.  §  i/  '  actually  vested  in  the  crown  without  any  office ; 

because  they  cannot  descend,  on  account  of  the  cor- 
ruption of  blood  of  the  person  last  seised  ;  and  the 
freehold  shall  not  be  in  Abeyance. 
1  Inst.  390  6.      78.  This  forfeiture  relates  backwa;cds  to  the  time 
when  the  crime  was  committed ;   so  as  to  avoid  all 
intermediate  sales  and  incumbrances  ;  but  not  those 
made  before. 
1  Hale  P.  C.    '   79*  I^  cases  of  petty  treason  and  felony,  the  estate 
?  G^'ii,  an       *®  only  forfeited  to  the  king  for  a  year  and;  a  day; 

which  was  formerly  called  the  anmum  diem  et  vaslum ; 
aft^  that  period,  Jn  conse^ence  of  the  comiptioa 
lit.  30.  (^  Uoody  it  escheats  to  the  lord  of  whom  it  is  hdd 
And  for  Dis-  '  ^^  ^^  estate  lii  fee  simple  is  still  so  far  considefed 
claimer.  ^  ^  strict  feud,  and  the  tenant  thereof  so  far  bound 
§  84.         '  t6  peiform  the  feudal  duties  and  services  which  remain 

due,  tbait  if  be  disclaims  upon  record  to  hold  his  lands 
4^  his  lord,  it  will  operate  as  a  forfeiture  <^  his  estate; 
1  Inst.  102  a.  and  the  lord  may  thereupon  have  a  writ  of  right 
Booth  R.  A.  upon  a  disclaimer,  for  the  recovery  of  the  land,  Put 
^^^*  ^-  if  ^^  Iwd  accepts  rent  from  the  tenant  after  the 
272.  '  discjauiiier,  he  will  be  thereby  barred  of  this  writ 

Qualified  ^1.  Lord  Coke  says--*-**  Of  fee  simple  it  is  commonly 

f  r*'t  1  b      ^^1^^^  th3,t  there  be  three  kinds,  viz.  fee  simple  abso- 
Plowd.  51^7.    lute,  fee  simple  conditional,  and  fee  simple  qualified, 

or  base  fee.  But  the  m^e  genuine  and  apt  division 
weffe,  to  divide  fee,  that  is  inheritance,  into  three 
psuts  i  viz.  simple  or  absolute,  conditional,  and  ^^ 
Ufiedi  or  base*    Fw  this  word  simj^e  properly  e> 
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dudeth  both  conditions  and  limitations  that  defeat  or 
abridge  the  fee." 

82.  The  nature  of  an  estate  in  fee  simple  absolute 
has  been  already  explained.  But  where  an  estate 
limited  to  a  person  and  his  heirs  has  a  qualification 
annexed  to  it,  by  which  it  is  provided  that  it  must 
determine  whenever  that  qualification  is  at  an  end  ; 
it  is  then  called  a  qualified  or  base  fee.     As  in  the  case 

of  a  grant  to  A.  and  his  heirs,  tenants  of  the  manor  l  lD>t.  27  a. 
of  Dale ;  whenever  the  heirs  of  A.  cease  to  be  tenants 
of  the  manor  of  Dale,  their  estate  determines. 

83.  Lord  Hale  gives  the  following  instance  of  a  Idem,  n.  6. 
qualified  or  base  fee.     King  Henry  lU.  dedit  mane. 

mm  de  Penrith  et  Sourly  Alexandro  negi  Scotia:  et 
ktredibus  suiSy  regibus  Scotice.  Alexander  died,  not 
leaving  any  heir  king  of  Scotland,,  but  only  daughters. 
Et  eade  causa  King  Edward  I.  recovered  seisin  ;  and 
the  coheirs  of  Alexander  were  excluded. 

84.  In  a  modem  case  the  Judges  of  the  Court  of  Willjngton  r. 
King's  Bench  certified  to  the  Court  of  Chancety,  that  j  Blacfjat! 

a  devise  to  trustees  and  their  heirs,  upon  trust  to  pay  ^^^• 
the  testator's  debts  and  legacies ;  and  after  payn^ent 
thereof  to  his  sister  for  life,  &c.  gave  a  base  fee 
to  the  trustees,  determinable   on  payment  of  the 
dd)ts  and  legacies. 

85.  When  a  person  holds  an  estate  to  him  and  his  10  Rep.  97  6. 
heirs,  as  long  as  A.  B.  has  heirs  of  his  body,  this  is 

a  species  of  qualified  or  base  fee ;  of  which,  an 
account  will  be  given  in  the  next  tilie. 

86.  The  proprietor  of  a  qualified  or  base  fee  has  the  Plowd.  557. 
same  rights  and  privileges  over  his  estate,  till  the 
qu^dification  upon  which  it  is  limited  is  at  an  end ; 

as  if  he  were  tenant  in  fee  simple.  With  respect  to 
cooditional  fees,  they  will  be  treated  of  in  the  next 
Tide. 
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Section  1. 

^NATIONS  of  land  were  originally  simple  ^d 
pure,  without  any  condition  or  modificatioB 
annexed  to  them  j  and  the  estates  created  by  sudi 
donations  were  held  in  fee  simple.  In  course  of  time 
however  it  became  customary  to  make  donations  or 
a  more  limited  nature,  by  which  the  gift  was  restrained 
to  some  particular  heirs  of  the  donee,  exclusive  ot 
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bthers }  as  to  the  heirs  of  a  man's  body^  by  which  only 
his  Unoal  descendants  were  admitted,  in  exclusion  of 
collateral  heirs ;  or  to  the  heirs  male  of  hi^  body»  in 
exclusion  both  of  collateral  heirs,  and  lineal  female 
heirs. 

2.  Thus  Bracton,  in  treating  of  donations,  says-«  Lib.  2.  c.  6. 
Item  sictU  amptiari  possunt  JiceredeSy  sicut  prcedictum  est, 
ita  coarctari  poterunt  per  modtm  donationis^   qrwd 
ovmes  hceredes  generaUter  ad  swcessionem  nmyocan- 
tur.  Modus  emm  legem  dat  danationit  et  modus,  tenendus 
est  contra  JUS  commune^  et  contra  legem,  quia  modus  et 
cmvenHo  vincunt  legem.    Ut  si  dicatur — Do  tali  tantam 
krram  cum  pertinentiis  in  N.  habendum  et  tenendum  sibi    - 
et  fueredihus  suis,  quos  de  came  sua  et  tucore  sibi  despon^ 
KUa  procreates  habuerit.  Vel  sic — Do  tali,  et  tali  ua^ori 
uuPy  vel  cum  taUJiUa  mea,  8^.  habendum  et  tenendum 
sibi  ethoeredibus  suis,  de  came  talis  t^ori^^  velJiliiB 
exeimtibus,  vel  procreatis  vel  procremdis :  quo  casu  cum 
certi  heeredes  eaprimuntur  in  donatione,  vidcri  poterit 
quod  tantum  sit  descensus  adipsos  han^edes  communes  per 
mium  in  donatione  appositum  ;  omnibus  aliis  hcerefU"  Fleta  lib.  3« 
hssuis  a  successione  penitus  exchms,  quia  hoc  vohat  Britton  c,36, 
donator. 

3.  These  limited  donations  werei  evidently  derived 
<£rom  ^e^^udum  talUatumy  of  which  an  accQuiit  has  Divert,  c.  i. 
been  dready  given.  They  were  prob^ly  introduce 
into  En^nd  about  the  end  pf  the  reign  of  King 
Heniy  IL,  ojr  that  of  one  of  his  s^is :  for  Glanville, 
vho  gives  a  very  accurate  account  of  the  di£[erent 
estates  that  were  known  in  his  time,  makes  no  men- 
tion  whatever  of  limited  donations ;  whereas  we  have 
seen  that  Bracton,  who  wrote  in  the  reign  of  King 
Henry  IIL,  has  given  a  full  description  of  them« 

i  The  evident  object  of  these  limitations  was  to 
restrain  the  donees  frona  disposing  of  the  estates  thu? 
Vol.  L  G 
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given ;  but  the  general  propensity  which  prevailed 
about  the  rei^  of  Edward  I.  to  favour  a  liberty  of 
alienation,  induced  the  judges  to  construe  limitatkm 
of  this  kind  in  a  very  liberal  manner.  Instead  of  de- 
claring that  the  estates  must  descend  to  those  haa 
who  were  particularly  described  in  the  grant,  accord- 
ing to  the  evident  intention  of  the  donors,  and  the. 
strict  principles  of  the  feudal  law* ;  and  that  & 
donees  should  not,  in  any  case,  be  enabled  by  their 
alienation  to  defeat  the  succession  of  those  who  were 
mentioned  in  the  gifl,  or  the  donor's  right  of  reverter ; 
they  had  recourse  to  an  ingenious  device,  taken  from 
Tit.  1 3.  c.  2.   the  nature  of  a  condition.    Now  it  is  a  maxim  of  the 

common  law,  that  when  a  condition  is  once  performed, 
it  is  thenceforth  entirely  gone ;  and  the  thing,  i» 
which  it  was  before  annexed,  becomes  absolute,  and 
wholly  unconditionaL 

5.  The  judges,  reasoning  upon  thisi  ground,  deter- 
mined that  these  estates  were  conditional  fees ;  that  is, 
Plowd,  235.   were  granted  to  a  man  and  the  heirs  of  his  body,  upon 
I  Inst.  19  a.  cqpdition  that  he  had  such  heirs :  therefoi^e,  as  soon 
.  2  Z'  ^n^\    as  the  donee  of  an  estate  of  this  kind  had  issue  bom, 

7  Kcp.  o4  0, 

his  estate  became  absolute,  by  the  performance  of 
the  conditicm ;  at  least  for  these  three  purposes : 
1.  To  enable  him  to  alien  the  land,  and  tiiereby  to 
bar,  not  only  his  own  issue,  but  also  the  donor  of  his 
right  of  reverter,  2.  To  subject  him  to  forfeit  the 
estate  for  treason  or  felony ;  vhich,  till  issue  hom^ 
he  could  not  do,  for  any  longer  term  than  that  of  his 


*  Jus  feudale  non  solum  talliis  non  adversaria  sed  maxim^  ctis 
favere  constat :  Don  solum  qiiod  nullas  feminas  ad  successionem  ad« 
nrittet,  sed  multo  magis^  quod  tenorem  sucoesnohls  semper>-ser« 
vandmn  jubeat ;  hsereditatemque  secundum  earn  deferendam  ex- 
press^  jubeat— Cratg,  Lib.  2.  Tit,  16.  §  3. 
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own  life;  least  the  right  of  inheritance  of  the  issue; 
Wid  that  of  reverter  of  the  donar,  might  be  thereby 
de&ated  3.  To  enable  him  to  charge  the  lands 
with  rents  Bsad  other  incumbrances,  so  as  to  bind 
his  issue. 

6.  Hie  donee  of  a  conditional  fee  might  also  alien  Plowd»  24 1. 
the  lands,  before  issue  had ;  nor  could  the  donor  have 
entered  in  such  a  case,  because  that  would  have  been 
contrary  to  his  own  donation,  which  limited  the  lands 
to  the  donor  and  his  issue.  And  if  the  donee  had 
issue  bom,  afler  the  alienation,  the  donor  was  ex- 
cluded during  the  existence  of  such  issue'.  The  issue 
were  also  bound  by  the  alienation  of  their  ancestor, 
though  preiaous  to  their  birth ;  because  they  could 
only  daim  in  the  character  of  his  representatives, 
ind  were  th^efbre  barred  by  his  acts.  But  where  the 
donee  of  a  conditional  fee  aliened  before  he  had  issue, 

* 

such  alienation  did  not  bar  the  donor's  right  of  re- 
verter, whenever  there  happened  a  failure  of  issue ; 
because  the  subsequent  birth  of  issue  was  not  a  suflS- 
cient  performance  of  the  condition  to  render  the 
precedent  alienation  valid. 

7.  Where  the  person,  to  whom  a  conditional  fee  7  iKep.  34'^. 
was  Hmited,  had  issue,  and  suffered  it  to  descend  to 
sudi  issue,  they  might  alien  it:  because,  having 
woceeded  by  descent  to  the  estate  of  their  ancestor, 
who  bad  acquired  a  power  of  alienation  by  having 
ittoe,'  they  took  the  estate  in  the  same  manner,  dis- 
charged from  any  restraint  whatever.  But  if  the  issue 
did,  not  alien,  the  donor  would  still  be  entitled  to  his  i  insu  19  a. 
fi^t  of  reverter ;  as  the  estate  would  have  continued 
sidqect  to  the  limitations  contained  in  the  original 
dokation. 

9.  Prom  this  mode  of  constnuAg  conditional  fees,  statute 
^^  purposes  for  which  they  were  intended  were  ^^  '^<^""- 
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completely  frustrated;  and  therefore  the  nobility^ 
whose  object  was  to  perpetuate  their  possesions  m 
their  own  families,  procured  the  statute  <jf  Westm,  2. 
13  '£dw2rd  L,  usually  called  the  statute  De  Dm 
ConditionaUbuSj  to  be  mad^  ;  which,  afler  recitiog  the 
right  of  alienation  assumed  by  the  donees  of  con- 
ditional  fees,  proceeds  in  these  words-:— jDa»MWtt5  rtx 
statuit  quod  voluntas  donatoriSj  secundum  formam  m 
charta  dom  sui  manifeste  expressamj  de  ccetero  oUcT' 
vetuTf  ita  quod  non  habeant  ilU^  quibus  tenementum  ^ 
Juit  datum  sub  conditioner  potestatem  aUenandi  tent' 
menhOn  sic  dattmi,  quo  minus,  ad  exitum  iUonm  quibut 
tenementum  sic  Juerit  datum,  remaneat  post  eorm 
obitum;  vel  ad  donatorem,  vel  ad  ejus  hosredm^  ^ 
exitus  deficiaty  revertatur  ;  per  hoc  quod  TtuUus  sit  ex- 
itus  omnino  ;  vel  si  aliquis  exitus  Juerit,  et  per  tnartm 
deficiet,  hwrede  de  corpore  hujtismodi  eaitus  deficiente. 

1  Banr.  115.  .    g.  This    statute,  as   Lord    Mansfield    has  justly 

pbserved,  only  repeated  what  the  law  of  tenures 
had  said,  before,  that  the  tenor  of  thp  grant  should 
be  observed  :  therefore  the  judges,  in  the  con- 
struction of  it,  determined  that  where  an  estate  was 
limited  to  a  man  and  the  heirs  of  his  body,  &t 

2  Inst.  335.    donce  should  not  in  future  have  a  conditional  fee'; 

jbut  divided  the  states,  by  creating  a  particular 
est^ctr  in  the  donee,  called  an  ^estate  tail,  subject  to 
;which  the  reversion  in  fee  remained  in  the  donor. 

10»  In  consequence  of  this  construction,  estates 
limited  in  this  mannet  are  not  conditional ;  n^^  ^ 
the  Tight  of  entry  of -the  donor,  on  failure  of  issue 
of  the  donee,  considered  as  arising  from  a  breach  oi 
the  condition,  but  as  a  right  of  reverter  accruing  to 
the  donor  on  the  natural  expiration  of  the  estate 
granted.  The  statute  rejects  the  erroneous  opi*uon 
which  had  been  held  by  the  judges,  that  a  dooatioft 

JO 
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Y6f  this  kind  created  a  conditional  fee ;  and  declares 

,that  it  vesta  an  estate  of  inheritance  in  the  donee. 

and  some  paiticular  heirs  of  his»  to  whom  it  poiuat 

descend;  and  that  the  estate  of  the  donor  is.  a  piowd. 242. 

reversion,   expectant  on  the  determination  of  that 

estate.  ,  ' 

XI.  Tlie  statute  De  Donis  was  made  in  the  reign  of 
a  prince  who,  from  the  great  number  and  excellence 
of  his  laws,  has  justly  acquired  the  title  of  the 
English  Ju3tinian*  It  is  therefore  highly  probable 
that  he  was  induced,  by  some  motives  unkno^wn  to 
modem  times,  to  give  his  assent  to  a  law  which,  by  j  inst.  392  h^ 
allowing  the  nobility  to  entail  their  estates,  m^e  it 
impossible  to  diminish  the  property  of  the  great 
&milies ;  and  at  the  same  time  left  them  all  means 
of  increase  and  acquisition. 

12.  An  estate  tail  may  be  described  to  be  an  Description 
ertate  of  inheritance,  created  by  the  statute  De  Dams  ?^Jl^  ^^^^^ 
OmditionaUbus ;  which  is  descendible  to  some  partii^ 

cular  heirs  only  of  the  person  to  whom  it  is  granted, 
iKyt  to  his  heirs  general.  It  is  called  an  estate  tail, 
or  a  fee  tail,  from  its  similarity  to  the-Jeudum  toL 
Batmn ;  which  appears  to  have  been  well  known  at 
that  time }  as  it  is  mentioned  in  the  40th  chapter 
of  this  statute ;  where,  in  enumerating  several  kinds 
of  estates,  it  is  said,  ad  terminttm  viUe,  vel  ofmomm. 
pel  per  Jeodum  talSattm. 

13.  Littleton  says,  tenant  in  tail  is  in  two  man*  j^  oentnl 
Aers ;  tenant  in  tail  general,  and  tenant  in  tail  spe-  «id  Special, 
dal.    Where  lands  are  given  to  a  man,  and  the 

heirs  of  his  body,'  without  any  farther  restriction,  it 
is  an  estate  in  tail  general,  because  how  often  soever 
such  donee  in  tail  be  married,  his  issuer  by  every 
Aich  marriage  is  capable  pf  inheriting  the  estate        - 
tail,  *  If  the  gift  is  jrestrained  t<j  certain  heirs  of  thft 

G3 
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donee's  body,  exclusive  of  others ;  as  where  laods 

are  given  to  a  man  and  the  heirs  of  his  body,  on 

Mary  his  present  wife  to  be  begotten ;  it  is  an  estate 

in  tail  special ;  and  the  issue  of  the  donee  by  say 

other  wife  is  excluded. 

Tail  Male  14.  If  lands  are  given  to  a  person  and  the  heirs 

Lit.  §  2i»  22.  ^^'^  of  his  or  her  body,  this  is  called  an  estate  in 

1  Inst.  25  eu  tail  male,  to  which  the  heirs  female  are  not  inherit- 

Ml 

able.    On  the  other  side,  if  lands  are  given  to  a 
person  and  the  heirs  female  of  his  or  her  body,  this 
is  called  an  estate  in  tail  female,  to  which  the  heirs 
male  are  not  inheritable. 
Lit.  §  24.  15.  In  all  instances  of  special  entails,  which  limit 

the  lands  to  one  particular  class  of  heirs,  no  descend- 
ant of  the  donee  can  make  himself  inheritable  to 
such  a  gift,  unless  he  can  deduce  his  descent  through 
that  particular  class  of  heirs  to  which  the  succession 
of  the  land  was  limited.  Therefore  if  lands  be  givtii 
to  a  man  and  the  heirs  miede  of  his  body,  and  he 
has  issue  a  daughter,  who  has  issue  a  son,  this  son 
can  never  inherit  the  estate ;  for  being  obliged  to 
claim  through  the  daughter,  he  must  necessarily 
shew  himself  out  of  the  words  of  the  gift,  which 
limited  the  lands  to  the  heirs  male  only  of  the 
donee,  which  the  daughter  cannot  be. 
I  lust.  25  b.       16.  For  the  same  reason,  if*  lands  be  given  to  s 

man  and  the  heirs  male  of  his  body,  remainder  to 

him  and  the  heirs  female  of  his  body;   and  the 

donee  has  issue  a  son,  who  has  issue  a  daughter, 

who  bias  issue  a  son ;  this  son  cannot  inherit  eith^ 

of  the  estates ;  because  he  cannot  deduce  his  descent 

wholly  either  through  the  male  or  the  female  line. 

Ssutes  in  17*  It  Was  formerly  a  practice  for  a  person  to  give 

jj^]^^*"*    lands  to  another,  as  a  marriage  portioii  with  his 

I^t.  §  17.      daughter  or  cousin  j  to  hold  to  the  huebaad  and 
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wife  in  frank  marriage^  by  which  the  lands  became 

descendible  to  the  issue  of  such  marriage.    Thus 

GlanviHe  says— -2#i6^rum  didbir  rnaritaghtmj  qtumdo  lib.  7.  c  18. 

aUquis  Uber  homo  aUquam  partem  terras  stue  dot  cum 

aUqm  muUere  akad  in  maritagium.    Einch  says  that  B.  2.  c.  3. 

land  coald  not  be  given  in  frank  marriage  with  a 

man  that  was  cousin  to  the  donor^  but  always  with 

a  woman. 

18.  The  judges  had  construed  gifts  in  frank  mar-  i  Inst.  21  a. 
riage  in  the  sanl^  manner  as  donations  to  persons 
and  the  heirs  of  their  bodies ;  by  which  means  they 
were  considered  as  conditional  fees,  and  consequently 
were  alienable  after  issue  had.  But  this  construction 
being  evidently  contrary  to  the  intention  of  the 
persons  who  had  created  such  estates,  the  statute  De 
Dms,  after  reciting  the  case  of  a  gift  in  fiunk  mar- 
riage, comprises  it  in  the  remedial  part  of  that  law» 
by  which  means  gifts  of  this  kind  became  estates  in 
tail  special ;  and  the  donees  were  restrained  from 
alienating  them. 

19*  We  have  seen  that  in  consequence  of  the  Estates  Tail 
statute  Quia  JEmptores^  where  a  person  conveys  away  JJ®  Donor, 
his  whole  estate,  he  cannot  reserve  any  tenure  to  l>isseru  c.  21 
hiflttdf.    This  statute  only  extends  to  those  cases 
where  the  entire  fee  simple  is  transferred ;  therefore^  l  Inst.  23  a.- 
where  a  tenaQt  in  fee  simple  grants  an,  estate  tail  pj^^,  237. 
out  of  it,  the  tenant  in  tail  wiU  hold  of  the  donor^ 
lod  not  of  the  chief  lord. 

90.  If  the  donor  of  an  estate  tail  grants  over  his  ^  R«p-  ^2  a. 

*  2  Inst  505 

mreision  to  a  stranger,  the  donee  will  hold  of  such  j^^^  '352 1. 
stnmger.    But  if  lands  be  given  to  A.  in  tally  with 
i«natnder  in  fee  to  a  stranger,  the  doqee  of  the  estate 
tail  wiU  hold  Qt  the  chief  lord ;  because  the  whole 
i^^te  is  conveyed  away« 


Modes  of 
crealing  an 
Estate  Tail. 
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SI.  Where  the  tenant  in  tail  has  also  the  reversio]} 
in  fee  in  himself,  as  he  cannot  hold  of  himself,  it 
bemg  a  maxim  in  law  that  nemo  potest  esse  tenmet 
dominuSj  he  shall  hold  of  the  superior  lord. 

22.  Xhe  statute  De  Bonis  speaks  only  of  three 
Ixodes  of  creating  an  estate  tail ;  namely,  by  a  gift 
to  a  man  and  his  wife,  and  to  the  heirs  of  their 
bodies ;  a  gift  in  frank  marriage ;  and  a  gift  to  » 
person  and  the  heirs  of  his  body  issuing.  Yet  if 
lands'  be  given  to  a  person  and  his*  heirs,  and  if  the 
donee  dies  without  heirs  of  his  body,  that  it  shall 
remain  to  another,  this  shall  be  an  estate  tail,  by  the 
equity  of  the  statute ;  although  it  be  out  of  the 
words.  For  the  makers  of  the.  act  did  not  mean  to 
enumerate  all  the  forms  of  estates  tail,  but  to  put 
these  as  examples :  so  as  all  manner  of  estates  tail^ 
general  or  special,  are  within  the  purview  of  the 
act.  At  common  law  the  interest  of  the  donor  was 
infiinged  and  eluded,  which  was  contrary  to  right 
and  good  conscience ;  therefore  the  statute  being 
made  to  restrain  that  vicious  liberty  of  breaking 
Vide  Tit.  32.  gy^h  intents,  which  was  suffered  by  the  comniofl 

law,  shall  be  extended  by  equity. 


What  may  be 
equiled» 


1  Inst.  20  a. 
fu  4* 


23.  IVith  respect  to  the  kind  of  property  on  i«*ich 
the  statute  jD^  Donis  was  meant  to  operate,  the  only 
word  in  the  statute  is  tenementum^  which  has  been 
stated  to  signify  every  thing  that  may  be  holdcDi 
provided  it  be  of  a  permanent  nature :  so  that  iM)t 
only  lands  may  be  entailed,  but  also  eveiy  species  of 
incorporeal  property  of  a  real  nature ;  as  will  be  sbewo 
hereafter.  ' 

24.  Mr.  Hargrave  observes  that  two  things  seert 
essential  >td  an  entafl  within  the  statute  De  Dcf^- 
one,  that  the  subject  be  land,  or  something  of  ^^^ 
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uture;  the  other,  t|iat  the  estate  in  it  be  an  estate 
of  inheritance.  It  is  not  however  necessary  that  the. 
thing  to  be  entailed  should  issue  out  of  lands ;  for  if 
it  is  annexed  to  lands,  or  in  anjnvise  concerns  lands, 
dr  relates  to  them,  it  may  be  entailed. 

25.  Thus  Lord  Coke  sap,  that  estovers,  com-  i  inst.  20  a. 
moQSy  or  other  profits  whatsoever,  granted  out  of 

land,  may  be  entailed.    So  the  office  of  seijeant  of 
the  Common  Pleas,  and  the  office  of  keeper  of  a 
church,  may  be  entailed,  as  also  the  office  of  steward^  7  Rep,  33  6. 
receiver,  or  bailiff  of  a  manor. 

26.  It  has  been  stated  that  money,  directed  to  be  Tit.  \.§^. 
laid  out  in  the  purchase  of  land,  is  considered  in 

eqoity  as  land.  In  such  a  case,  if  the  land  to  be 
purchased  is  directed  to  be  conveyed  to  a  person  in 
tail,  he  will  be  considered,  in  equity,  as  tenant  in 
tail  of  the  money  till  the  purchase  is  made. 

«7-  As  to  inheritances  merely  personal,  which  1  Inst-  20  a. 
neidier  issue  out  of,  nor  relate  to,  land,  or  some 
certain  place;  and  which  are  not  demandable,  ut 
knementa^  in  a  prtecipey  they  cannot  be  entailed 
vithin  the  statute  De  Donis. .  So  that  when  things  of 
this  nature  are  limited  to  a  person  and  the  heirs  of 
his  body,  the  donee  takes  a  conditional  fee,  and 
imay  di^ose  of  the  property  as  soon  as  he  has  issue.  ^ 

28.  An  annuity  which  only  charges  the  person  of  Idem, 
the  grantor,  and  not  his  lands,  though  it  may  be 
gnoited  in  fee,  cannot  be  entailed.    In  a  modem  Sufibrd  v. 
caae.  Lord  Hardwicke*  held  that  an  annuity  in  fee  2  Ves.^^Vo. 
ample,  granted  by  the  crown  out  of  the  four  and  a     .  . 
heifper  cent,  duties,  payable  for  imports  and  exports  • 
at  the  island  of  Barbadoes,  was  merely  a  pe^sons^l 
^idieritaace ;  not  entailable  within  the  stattite  J>e 
Jkmisi  therefore  that  being  settled  upon  A.  an/d  the 
J^  of  his  bo4y,  it  was  a^nditional  fee  at  coin- 
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mon  law ;  so  that  A*  having  issue  migfatt  alien  i^\ 
and  thereby  bar  the  possilHlity  of  reverter. 
Holderness  r»     29,  It  was  held  by  Lord  Thurlow,  in  a  modem 
f^TR."'  case,  that  an  annuity  ^t«d  by  M^t  of  parliuDent 
^'^'^'  out  of  the  revenues  of  the  post^ce^  redeaiwUe 

iipon  payment  of  a  sum  of  money,  to  be  laid  out  in 

land,  was  a  personal  inheritance  oiily,  not  entailable 

within  the  statute  De  Donis ;  for  thai  Botwithstand- 

ing  the  power  reserved  to  the  cro^sm  of  laying  it  out 

in  land,  the  parties  had  a  right  to  treat  it  as  an  aii'^ 

nuity ;  and  the  court  of  chancery  would  not  ke^ 

the  objection,  of  its  being  land,  in  contemplatwn 

from  century  to  century,  because  of  the  possibility 

of  substituting  the  money  in  the  place  of  the  afi« 

nuity. 

Who  ma^  be      30.  All  natural  persons  capable  of  holding  e$tates 

Tenants  m     ^f  inheritance  in  land  may  be  tenants  in  tail   It 

i^iJlion  V.      ^^  determined  in  4  £liz.  that  the  kii^  was  irithiB 

pf^d  ^27    ^^  statute  De  JOmis^  as  well  as  a  commoa  p*rton ; 

7  Rep.  32  a.  because  that  statute  was  made  to  renaedy  th«f  error 

which  had  crept  into  the  law,  that  the  dwee  had  the 
power  of  alienating  an  estate,  giveii  to  bim  ^ 
the  heirs  of  his  body  aiter  issue  had,  and  to  restore 
the  common  law  in  this  point  to  its  right  and  j^ 
course ;  which  it  did,  by  restoring  to  the  d<^or  tb^ 
observance  of  his  intent.  And  when  the  statute 
De  Dams  ordained  that  the  will  of  the  dcmor  Acdi 
be  observed,  it  made  his  will  to  be  a  law>  as  Nvell 
against  the  king  as  against  another. 
Incidents  to  ^1*  Estates  tail,  like  estates  in  fee  simple,  h^^ 
Eftotes  Tail,  certain  inddents  annexed  to  them,  whieh  cannot  be 

restrained  by  any  proviso  or  condition  whatever. 
Power  to  32.  The  &st  of  these  is,  that  as  tenapt  in  taiiha^ 

W^^^^         an  estate  of  inheritance^  he  has  a  right  to  coomiit 

^very  kind   of  waste  j   by  felling  timber,  pricing 
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down  hoiises,  opening  and  working  mines,  kc. ;  but 

this  power  must  be  exercised  during  the  life  oi^  the 

tenant  in  tail ;  for,  at  the  instant  of  his  death  it 

ceases.  If  therefore  a  tenant  in  tail  sells  trees  growing  Perk.  §  58. 

on  the  land,  the  vendee  must  cut  them  down  during  f^^'  50a 

the  life  of  die  vendor ;  otherwise  they  will  descend 

to  the  heir  as  parcel  of  the  inheritance. 

SS.  It  is  said  by  Clark  Just,  in  27.  Mz.  that  if  3L«od.121. 
tenant  in  tail  grants  all  his  estate,  the  grantee  is  dis-  / 
punishable  for  waste»     So  if  the  grantee  grants  it 
over,  his  grantee  is  also  dispunishable. 

S4.  The  Court  of  Chancery  will  not,  in  any  case 
whatever,  restrain  a  tenant  in  tail  from  committing 
waste* 

35.  Thus  Lord  Talbot  is  reported  to  have  said  tliat  Cases  Temp. 
in  Mr.  Saville's  case,  who  being   an  infant,   and         ^'    * 
tenant  in  tail  in  possession,  in  a  very  bad  state  of 

health,  and  not  likely  to  live  to  full  age,  his  guardian 
cut  down  a  quantity  of  timber  just  before  his  death, 
the  remainder  man  applied  fx  an  injunction  to 
restrain  him,  but  could  not  prevail. 

36.  A  person  settled  lands  on  his  daughter  and  the  Jervis  ▼. 
hein  of  her  body,  and  took  a  bond  fixsoi  her  not  to  2Vern*25i. 
commit  waste.    The  bond  was  put  in  suit,  but  the 

court  held  it  to  be  an  idle  bond,  and  decreed  it  to 
be  ddivered  up  to  be  cancelled. 

37.  Estates  tail  are  subject  to  curtesy  and  dower,  Subject  to 
which  are  incidents  inseparably  amiexed  to  them;  Dower. 
as  wiU  be  noticed  under  tliese  titles. 


S8.  It  has  been  stated  that  whenever  a  particular  Bm  not  to 
catate  in  land  vests  in  the  person  who  has  the  fee  Tit,Tj4£^. 
sinmle  of  the  same  land,  such  particular  estate  is 
immediately  drowned  or  merged  in  it     In  con». 
qaence  of  this  principle,  if  an  estate  had  been  given 
before  the  statute  DeDanis  to  A.  and  the  heirs  ol'   . 
bis  body,  it  would  have  meiged,  if  ttie  fee  simple 
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Was  limited  to  A.  by  the  same  conveyance,  or  came 
2  Rep.  61  a.  to  him  afterwards*  But  it  was  determined  by  the 
^^  '  '  judges  in  the  reign  of  Edward  IIL  that  an  estate  tail 
could  not  be  merged,  surrendered,  or  extinguished, 
by  the  accession  of  ihe  greater  estate:  so  that  a 
ntan.  may  have  at  the  same  time,  and  in.  his  own  right, 
both  an  estate  tail,  and  the  immediate  reversion  in 
fee  simple,  in.  the  same  land. 

39*  The  reason  of  this  determination  was,  that  the 

object  of  the  statute  J)e  Donis  being  to  render  estates 

tail  unalienable,  if  they  were  allowed,  to  mierge  io 

the  fee  simple,   an    obvious    mode   of  destroying 

them  might  have .  been  adopted,  by  the-  tenant  in 

tail's  purchasing  the  reversion.     There  is  however 

one  case  in  which  an  estate  tail  merges  in  the  rever- 

Tit.  36.  c.  9.   sion,  which  will  be  stated  hereafter. : 

bas  a  Rii^ht        ^^  Tenant  in  tail,  having  an  estate  of  inheritance, 

^^^"^^^    has  a  right  to  all  deeds  and  muniments  belonging  to 

Pftpillon  V.      the  lands ;  which  the  Court  of  Chancery  will  order  to 

Is  not  bound       *!•  Tenant  in  tail  having  only  a  particular  estate, 
to  pwr  pflf  In-  and  not  the  entire  property,  he  is  not  bound  to  pay 

off  any  charges  or  incumbrances  affecting  the  estate: 
but  where  a  tenant  in  tail  does  pay  off  an  incum- 
brance charged  on  the  fee  simple,  the  presumption  is, 
Jones  V.         that  such  payment  was  made  in  exonerationi  of  the 
1  B^  R.       j^tate ;   because  he  may,  if  he  pleases,  aequire  the 

^^v     277    ?^^*^^^*®  ownership. 

42.  Tbe  tenant  in  tail  may  however  in  a  case  of 
Kirkbamr.  this  kind,  by  taking  an  assignment  of  the  inciun- 
Tit!\5.  c.  4*  brance  to  a  trustee  for  himself^  or  by  several  other 

acts,  charge  the  estate  with  the  payment  of  such 

incumbrance. 
^^sbTS^        43.  The  Earl  of  Shrewsbury  being  tenant  in  tail 
bury.iVes.    under  an  act  of  parliament,  which  restrained  him 
Junr.  227-     f^m  alienation,  unless  he  conformed  to  the  estaWisbed 


Title  II.  Estak  Tail    Ch.  i.  %  43,  44.  93 

leligion,  and  being  a  Roman  catholic,  paid  off  a  sum 
of  £l5fiOO  charged  on  the  estate  for  his  sisters' 
Iportions,  without  taking  any  assignment  of  the  term 
by  which  that  sum  was  secured  ;  or  any  declaration 
of  trust  of  it  for  himself.  In  1751  Lord  S.  by 
deed,  reciting  that  he  was  seised  of  the  freehold,  subject 
to  tliis  charge,  that  he  had  paid  off  the  portion  of 
one  of  his  sisters,  and  "part  of  the  portion  of  another, 
and  that  as  nohe  of  the  portions  had  been  raised 
under  the  term,  he  had  a  right  to  have  them  raised 
for  himself:  He  in  consideration  of  ^1000  conveyed 
an  advowson,  being  part  of  the  premises  comprised 
in  the  term^  to  one  Robinson  \  the  trustees  consented, 
and  were  parties,  upon  condition  that  the  considera- 
tion should  go  in  discharge  of  the  portions*  Lord 
S.  died  in  1787»  leaving  a  will,  but  without  taking 
any  notice  of  his  right  to  be  reimbursed  this  sum,  or 
doing  any  other  act  by  which  his  intention  could  be 
known. 

A  bill  was  brought  by  his  personal  representative 
against  the  next  tenant  in  tail,  and  the  trustees  of 
tine  tenn,, praying  that  they  might  be  compelled  to 
iaise  such  sums  as  were  paid  by  the  late  earl  to  his 
JHsters, 

'  jLordThurlow  said  that,  in  the  transaction  of  1751 
i^pecting  the  advowson,  there  was  a  perfect  and 
distinct  recognition  that  the  circumstance  of  paying 
off  the  charge  did  make  Lord  SL  a  creditor ;  and  ^^  Ves.  1 73. 
^reed  for  the  plaintiff. 

M.  It  was  formerly  held,  that  a  tenant  in  tail  was 
M  even  bound  to  keep  down  the  interest  of  any 
^cumbrances  charged  on  the  estate.  It  has  been  sinee  fi^*  ^5.  c.  4* 
.''^Yed,  that^n  some  cases  he  is  bound  to  keep  down 
•tbe  interest.      '. 
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Sectjok  1. 

rpHE  statute  De  Bonis,  afFecting  a  perpetuity, 
•^  restrains  the  tenant  in  tafl  from  alienating  hi» 
estate,  by  any  mode  whatever,  for  a  greater  term  than 
that  of  his  own  life.  Thus  Littleton  sayfr— **  If 
tenant  in  tail  grants  all  his  estate  to  another,  the 
grantee  has  no  estate  but  for  term  of  life  of  the 
tenant  in  tail,  and  the  reversion  of  the  tail  is  not 
in  the  tenant  in  tail,  because  he  has  granted  all  w 
estate  and  rights :  But  the  reversion  and  inheritance 
of  the  tail,  during  the  life  of  the  tenant  in  tail,  is  ^ 
abeyance. 

2.  It  is  however  observable  that  the  words  of  tb« 
statute  De  Bonis,  by  which  the  alienation  of  an  estate 
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ed  k  piobibited^  only  extend  to  the  originai  donee, 

gttd  not  to  his  issue.    Nee  haheant  ilU^  qaibus  tene^ 

Hieniim  sicjuerit  datum^  potestatem  aUenandi.     But  Plowd.  id. 

Mill  the  pixrfiibition  was  extended  by  the  judges  to  239.^*^' 

(htf  issue»  in  infimtwm.    And  Broke  says,  the  omis-  ^^*  Tit.  Par- 

-,-..»,,  .,  liam.  91. 

felon  of  the  heirs  of  the  donee  m  the  statute  was  a 
misprision  of  the  clerk. 

8,  Lord  Coke,  in  his  comment  on  this  statute,  2  Inst.  336. 
«ys — **  It  was  adjudged  by  Beresford  that  the 
ffisues  i^  tail  should  not  alien,  no  more  than  they  to 
^hom  the  land  was  given  ;  and  that  was  the  intent 
«f  the  makers  of  the  act ;  and  it  was  but  their 
negligence  that  it  was  omitted,  as  there  it  is  said.  ^ 

In  this  case,  by  way  of  purchase,  the  land  is  given 
to  the  dohees,  and  by  way  oi  limitation  to  the  issues 
in  tail ;  and  therefore,  by  a  benign  interpretation, 
tiie  purview  of  this  extends  to  the  issues  in  tail." 

4.  Although  the  statute  De  Donis  restrains  tenants  His  Aliena- 
in  tail  from  alienating  their  estates  for  any  longer  absoUuely 
tenn  than  that  of  their  own  lives ;  yet  this  must  ▼<>^^- 

not  be  understood  literally,  that  the  grantee  has 

only  an  estate  for  the  life  of  the  tenant  in  tail,  which  2  Ld.  Raym. 

J  779 

detennines  ipso  facto  by  the  death  of  the  tenant  in  yj^^  MachiH 

tail.    AJl  that  is  meant  by  it  is,  that  the  grantee's  y.  Clarke, 
6stste  is  certain  and  indefeasible,  during  the  life  of       ' 
Hie  teiiAtt  in  tail  only ;  updn  whose  death  it  becomes 
defeasible  by  his  issue. 

5.  It   is   however   otherwise    where   a  thinir  is  Walter  v. 
granted  out  of  an  estate  that  is  entailed,  as  a  rent  j  Bulst.  32, 


V)r  such  grant  becomes  absolutely  void  by  the  death 
of  the  grantor,  and  oan  never  be  made  good. 
[    6.  The  law  considers  the  tenant  in  tail  as  having  Sometimea 
Mt  only  the  possession,  but  also  the  li^t  of  pos-  tinuance-' 
ttisten  and    itflieritance  in  him ;   he  is  therrfore 
tBowed  to  alienal^  them  by  certain  modes  of  con- 
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veyance,  so  as  to  take  away  the  entry  of  the  issuQ 
and  drive  him  to  his  action ;  which  is  called  a  dis^ 
continuance.  For,  as  Lord  Coke  says— ^^  Seeing  he 
had  an  estate  of  inheritance,  the  judges  compared  it 
to  the  case  where  a*  man  was  seised  in  right  of  his 
wife^  or  a  bishop  in  right  of  his  bishopric,  or  ao 
1  Inst.  325  «.  abbot  in  right  of  his  monastery. 

7*  An  estate  tail  may  be  discontinued  by  five  dif- 
ferent modes  of  conveyance ;  namely  feoffinent,  fine^ 
recovery,  release,  and  confirmation.  But  it  is  a  rule 
of  law,  that  in  order  to  work  a  discontinuance  ii 
an  estate  tail^  the  person  discontinuing  must  be 
actually  seized  by  force  of  tlie  entail. 

8.  Where  an  estate  tail  is  discontinued,  the  estates 
in  remainder  and  the  reversion  are  also  in  general 
discontinued.  But  where  they  are  not  discontinued, 
the  estate  tail  is  not  discontinued ;  and  therefore,  if 
the  reversion  or  remainder  be  in  the  king,  the  tenant 
in  tail  cannot  discontinue  the  estate  tajl :  fof  the 
king  is  a  body  politic  of  all  others  most  high  and 
worthy,  out  of  whose  person  no  estate  of  inherit- 
ance or  freehold  can  pass,  or  be  removed,  without 
matter  of  record. 

9«  A  tenant  in  tail  may  also  alienate  his  estate 
by  other  modes  of  conveyance  which  only  transfer 
the  possession,  and  not  the  right  of  possession. 
These  alienations  do  not  however  became  ipso  Jac(p 
void  by  the  death  of  the  tenant  in  tail,  but  may,  be 
.avoided  by  the  entry  of  the  issue, 

10.  If  a  tenant  in  tail  exchanges  with  a  tenant  il 
fee  simple,  it  will  be.  good,  till  it  is  avoided  \xf\ 
the  entry  of  the  issue  in  tail.  i 

.    11.  In  all  cases  of  alienation  by  tenants  in  tA 
the  alienee  has  an  estate  of  inheritance,  descendibw 
10  Rep.  96  a.  to  him  and  his  heirs^  its  long  as  the  tenant  in  tail 
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« 

ha3  heirs  of  his  body,  inheritable  to  the  estate  tail ; 

which  is  called  a  base  or  qualified  fee«     In  many 

oases  this  estate  may  be  avoided,  after  the  death  of 

the  person  who  created  it,  by  the  action  or  entry  of 

the  issue  in  tail ;  in  some  both  the  action  and  entry 

of  the  issue  in  tail  are  taken  away*    But  till  a  base  "^^  ^*  «•  ^^ 

fee  is  determined,  it  has  all  the  incidents  of  an  estate 

in  fee  simple*  ' 

12.  Where  a  tenant  in  tail  makes  a  conveyance  Sutton 

in  fee  for  a  valuable  consideration,  the  Court  of  2'jitk.  ibl. 

Chancery  will  decree  him  to  make  a  good  .title* 

Mr.  Justice  Wright  is  reported  to  have  said,  that 

the  iourt  will  not  point  out  what  title  the  tenant  in 

tail  shall  make ;  but  will  decree  him  to  make  such 

title  as  he  ia  capable  of  doing. 

13.  Where  a  .tenant  in  tail  limits  an  estate  to  Cumot 
commence  after  his  own  death ;  it  is  absolutely  void.  Estate  to 
and  he  continues  to  be  tenant  in  tail  as  before ;  commence 

after  hit 

hecause  the:re  the  issue  in  tail  has  a  right  paramount.  Death. 
fcrformam'  dani.    . 

14rA  tenant  in  tail  covenanted  to  stand  seised  Bedingfield'a 
to  the  use  of  himself  for  life,  after  to  the  use  of  Eli2.'895.  * 
hiy  eldest  son,  and  his  heirs.    It  was  resolved  that  ^  ^P-  ^^  ^* 
the  son  should  not  have  the  land  by  this  covenant ; 
for  when  the  tenant  in  tail  covenanted  to  stand 
seised  to  the  use  o£  himself  for  life,  it  was  as  much 
as  he  could  lawftdly  do;  the  limitation  over  was  Blithman's 
void ;  and  he  was  seised  as  before.  Tit  6.  c  3. 

15.  A  tenant  in  tail  covenanted,  in  consideration  MachiU  v. 
rf  natural  love  and  affection,  to  stand  seised  to  the  2  L?1kavm 
use  of  himself  for  life,  remainder  to  his  eldest  son  778. 
ia  tail,  &c»    The  question  was»  whether  the  tenant  ^  ^  \g^' 
wM  had  made  any  alteration  in  his  estate  by  this 
covenant* 

Vol.  I.  .  H 
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Lord  Chief  Justice  Holt  delivered  the  opinion  of 
Vide  Tit.  32.  the  couTt     He  daid  it  had  been  made  a  question  if 
c.  10  &  11.    t^jjajj^.  jn  ^ii  bargained  and  sold,  or  leased  or  re- 
leased, or  covenanted  to  stand  sdsed  of  lan^s  entailed, 
to  another  in  fee,  whether  the  estate  conveyed  de- 
termined by  the  death  of  the  tenant  in  tail,  or  con« 
tinned  till  the  actual  entry  of  the  issue  in  tail :  tie 
held  that  such  estate  continued  till  the  actual  entij 
of  the  issue  in  tail ;  for  these  reasons :    I.  Betenue 
tenant  in  tail  had  an  estate  of  inheritance  in  him ; 
and  before  the  statute  J)e  Donis^  it  was  held  that 
such  estate  was  a  fee  simple  conditional :  then  the 
statute  made  no  alteration  as  to  the  tenant  ii  tafl 
himself,   but  only   made   provision   that  the  issue 
in  tail  should  not  be  disinherited  by  the  alienatioi 
of  his  ancestor.    By  Coke  lit.  1 8.  it  appeared  that 
a  base  fee  might  be  created  out  of  an  estate  tail ; 
where  it  was  ssnd,  that  if  a  gift  in  tail  was  made  to 
a  villein,  and  the  lord  entered,  he  had  a  base  fee. 
Then  if  a  base  fee  might  be  created  out  of  art  estate 
tail,  there  was  great  reason  that  the  bai^ainee,  &c. 
of  tenant  in  tail  should  have  it.    2.  The  tenant  in 

r 

tail  had  the  whole  estate  in  him,  therefore  there  tw 

• 

ho  reason  why  he  could  not  divest  himself  of  it,  by 
grant,  bargain,  and  sale,  &c.,  sitioe  the  power  of 
idiiposltion  was  incident  to  the  property  oi  ewj 
one.  S.  It  wad  lib  prejadiee  ttt  Ae  issue  in  tA 
therefore  no  breach  of  the  statute  De  DMh.  Intef* 
there  were  dtr6n^  ^brds  in  the  act  fbt  re*traininf 
lallenations  to  tfte  prejudice  of  tlie  iteue  iift  t«il,  ^^ 
ft  says,  Quodjinis  ipso  jurfs  sit  nuOas,  at«. ;  yet  tie* 
constructiori  bf  the  s4id  wotdii  had  always  beeHi  th»t 
the  entry  of  the  issue  was  toUed  by  «ttcH  tft^  ^ 
he  was  driven  to  his  formedon^    Therefore WVXk^\ 
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vrbich'dfove  the  issue  in  Uil  to  his  fonnedon,  would 

not  be  m  breach  of  the  statute ;  much  less  would  it 

he  a  breach  of  the  statute  to  drive  the  issue  in  tail 

to  enter,  to  avoid  a  bargain  and  sale  by  his  ancestor. 

As  to  authorities,  Seymour's  case  was  in  point,  where  lO  Rep.  95. 

it  was  held  that  the  bargainee  of  tenant  in  tail  had  ^^•^^•^'  *^- 

a  descendible  estate.    In  S  Co.  Rep.  84  b.  the  case 

in  Littleton,  $  613,  was  put  and  considered ;  and 

there  it  was  held  that  the  words  ought  not  to  be 

literally  understood.    Those  of  Littleton  were,  that 

if  tenant  in  tail  granted  totum  staium  suum  to  I.  S. 

and  his  heirs,  and  made  him  livery  of  seisin,  yet  his 

estate  determined  by  the  death  of  the  tenant  in  tail. 

But  this  ought  to  be  understood^  tiiat  it  was  no  disi- 

continuance,  but  would  drive  the  issue  in  tail  to 

fnter  to  avoid  it.    4.  That  in  this  case  the  covenant  ^  ^o^-  ^^ 

to  stand  seised  did  not  alter  the  estate  tail,  but  it  still 

continued.     The  reason  was,  that  though  the  tenant 

in  tail  might  make  a  conveyance  of  the  estate  in 

bis  4ifetime,  which  should  be  good  and  binding, 

till  avoided    by   the   issue ;    yet  any   conveyance 

wbiph  he  made,  to  commence  after  his  death,  should 

be  void ;  if  by  possibility  it  might  not  take  effect 

diuiiig  his  life.    The  estate,  by  this  covenant,  was 

to  ttommence  from  and  after  the  death  of  the  tenant 

in  taQ ;  and  the  instance  put  of  a  lease  for  years  was 

)nK)iite.     If  a  tenant  in  tail  made  a  lease  for  years 

M  warranted  by  the  statute  SS  Henry  VIIL,  to 

€<Mnmence  immediately,  or  which  might  possibly 

Mnmence  during  his  life,  such  lease  was  voidable 

^  by  his  issue,  on  his  death ;  but  if  he  made  a  ' 

^Me  to  conmience  from  and  after  his  death,  it  was 

f^ficlo  void«    Now  this  remainder  was  limited  to 

comaenee  from  and  aftn  the  deatli  of  the  tenant  in 

ta3,  therefore  it  was  void ;  it  might  be  said  that  here 

H2 
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'  he  covenanted  to  stand  seised  to  the  use  of  himself 

1 

for  life,,  the  remainder  over,  so  that  the  estate  to  | 
arise  upon  the  covenant  to  stand  seised,  did  arise  in 
his  own  lifetime.  To  this  it  was  answered,  that  die 
covenant  to  stand  seised  to  the  use  of  one's  self  m& 
void,  except  for  the  sake  of  the  remainder  over ;  that 
'the  remainder,  being  to  commence  ajfler  his  death, 
was  void ;  and  the  covenant  to  stand  seised  to  his  own 
use  could  not  be  good,  for  the  sake  of  a  void  thing. 
«  IVhat  was  the  reason  that  such  estate  was  void, 
.when  it  was  limited  to  commence  after  the  death  of 
tenant  in  tail  ?  It  was  because  it  was  to  commence 
at  a  time  when  the  right  of  the  estate,  out  of  which 
it  would  issue,  was  in  another  person,  by  a  title 
paramount  to  the  conveyance,  viz.  per  fornum  dom. 
A  tenant  in  tail  had  an  estate  out  of  which  he  might 
carve  other  estates,  provided  he  did  it  out  of  the 

ertate  in  himelf,  so  a»  t.  make  it  rightful  in  tern- 

ation,  but  otherwise  not     For  it  would  be  injurious 

jko  make  good  a  lease,  or  other  estate,  comiftescing 

upon  the  right  of  another,  whose  title  was  paramount 

to  the  lease  or  estate  so  made.     In  the  principal  case 

the.issue.in  tail  had  a  title  paramount,  tiie  title  of  the 

remainder, .  by  virtue '  of  the  covenant,   the  v^' 

minute  the  remainder  would  take  efiect ;  that  vas 

the  only  true.reason ;  therefore  to  make  such  an  estate 

to  lake  e£fect. upon  the  possession  of  the  issue,  whose 

title  was  paramount,  would  be  to  make  an  estate  take 

e£fect  by  wrong,  the  very  minute  it  had  its  creation.' 

Doev.  .   Adjudged  that  the  remainder  was  void,  and  the 

Ult.  5.  c.  2.  *  estate  tail  not  altered  by  this  covenant 

Exception.      .    16.  It  was  howevcT  laid  down  in  the  preceding 

case;  that  an  estate  created  by  a  tenant  in  tail,  which 
muity .  or  by  possibility  might,  commence  m  the  li^ 
t   tame  of  the-tenantin  tail,  was  good« 
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.  17*  Thus  if  a  tenant  in  tail  covenants  to  stand  2Lcl.  Raym. 
seised  to  the  use  of  the  covenantee  for  life,  remainder,  ^f  ^-  ^  ^^^'  * 
to  L  S.  in  fee,  or  to  the  use  of  I*  S»  for  life,  remainder- 
ta  L  N.  in  fee ;  the  remainder  is  good ;  till  avoided 
by  the  entiy  of  the  issue  in  tail,  although  the  tenant 
in  tail  dies  before  the  remainder  takes  efiect ;  because 
the  estate  for  life  takes  effect  immediately,  ^d  the 
remainder  might  by  possibility  haVe  taken  e^ct  in 
the  life  of  the  tenant  in  tail. 

18.  So  if  tenant  in  tail  releases  to  I.  S.  in  fee,  to  Idem, 
the  use  of  himself  for  life,  remainder  to  I*  N.  in  fee, 
after  his  death ;  this  remainder  is  good,  though  it  is. 
to  conunence  after  the  death  of  the  tenant  in  tail ; 
because  it  arises  out  of  tlie  estate  of  the  releasee ;  I>pe,  v. 
which  estate  would  have  been  good,  till  avoided  by  xit.  5/c.  2, 
the  entry  of  the  issue  in  tail. 

19*  The  issue  in  tail  is  not  bound,  either  at  law  or  in  The  issue  not 
equity,  to  complete  any  contract  or  agreement  made  Ancesto^s^ " 

by  his  ancestor,  respecting  the  estate  tail,  because  Contracts. 

the  issue  claims,  perjbnmm  dom^  from  the  person  by  SRep.  4i  h. 

whom  the  estate  tail  was  originally  granted,  and  not  271.    ^^* 

from  his  ancestors.  2  Vcs.  (JS4. 

.  SO.  It  was  formerly,  held  that  a  covenant  by  a  HiUv.  Carr^ 

tenant  in  tail  to  levy  a  fine  upon  a  valuable  coosidenu  q^  294. 

tion,  and  a  decree  that  he  should  do  so,  would  bind  Cavendish 

the  issue  in  tail.    This  doctrine  was  soon  altered,  Hob.  203. 

isod  it  was  determined  that  a  court  of  equity  cannot  2  Vent.  350. 

dispense  with  any  of  tli^oe  forms  which  the  law  re- 

^pmes  to  bar  estates  tail. 

.  21.  A  tenant  in  tail  made  a  mortgage,  without  Jenkins 

levying  a  fine,  with  a  covenant  for  further  assurance,  1  Lev^  237. 

and  died.    Lord  Keeper  Bridgeman  would  not  compel 

.th6  issue,  to.  make  the  assurance  good ;  though  the 

^thei;  might  have  done  it  by  fin§  or  recovery. 

H3 
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HcAertr.         ^*  ^  tenant  in  tail  entered  into  articles^  concefn- 
Trearn,  ing  his  lands,  for  payment  of  his  debts ;  but  died 

'  without  doing  any  act  to  destroy  th6  estate  tail.    It 
was  decreed  that  this  agreement  could  not  be  exe- 
cuted against  the  heir  in  tail* 
Sangon  v.  ^«  A  decree  was  obtained  against  a  tenant  in  tail, 

GilbR**i64   ^^^  ^*^  contracted  for  the  sale  of  his  estate,  and 
Weale  v.       received  a  great  part  of  the  consideration,  to  compel 

^  Vern.  306.  '^^  ^  ^^^  ^  ^^^»  ^^^  Suffer  a  recovery.   The  tenant 
1  P.  Wms.  .  in  tail  stood  out  all  process  against  him,  to  a  con- 
tempt, and  died.    A  bill  was  then  brought  s^ainst  hu 
issue  to  revive  the  decree  against  him,  which  was 
dismissed. 
Wharton  ^4«  A  tenant  in  tail  covenanted  to  settle  a  jointure 

T.  Wharton,    ^j^  j^jg  ^^^^   j^  Order  to  perform  his  covenant,  he 

acknowledged  a  fine,  but  died  before  it  was  per- 
fected. The  Court  of  Chancery  refused  to  supply 
this  defect  against  his  issue. 

25.  Where  a  person  is  prevented  from  barring  an 
estate  tail  by  force  and  management,  the  Court  of 
Luttrdl  ▼.      Chancery  will  compel  the  parties  to  act  as  if  the  re- 
Tir36?c.  11.  covery  had  been  suiSered. 

Unless  he  26.  If  the  issue  in  tail  does  any  act  towards  cany- 

them™*        ^  *^^  contract  or  agreement  of  his  ancestor  into 
'  execution,  it  will  then  become  binding  on  him ;  and 

he  will  be  compelled,  in  equity,  to  perform  it 
Ross  V.  Ross,      27-  Francis  Ross  having  issue  James  his  legitimate 
Q^  I7j^        son,  and  John  a  bastard,  devised  lands  to  John  ift 

tail.  James  having  copyhold  lands  by  descent^ 
James  and  John  agreed  to  exchange  their  estates. 
The  agreement  being  executed,  James  obtained  » 
decree  against  John  to  levy  a  fine  of  his  estate  taft 
and  by  that  means  to  settle  it  on  James.  John  died 
in  contempt  for  not  obeying  the  decree :  his  issat 
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entered  on  ilie  copyhold  estate,  and  continued  in  the 
ei^oyment  of  it ;  in  consequence  of  which  a  bill  was 
£led  agaiQ9t  him  by  James,  to  perform  the  agreement 
made  by  his  father. 

It  was  said  by  the  court,  that  if  a  tenant  in  tail 
agrees  to  convey,  he  is  bound  by  that  agreement :  if  he 
dies  widiout  performing  it,  his  issue  is  not  bound  to 
perform  it.  But  if  the  issue  accepts  of  the  agreement, 
and  enters,  as  in  this  case,  on  the  lands,  it  then  be- 
comes his  own  agi'eement,  and  will  bind  him.  So 
decreed  against  the  defendant 

28.  The  issue  in  tail  is  not  subject  to  any  of  the  Nor  subject 
debts  or  incumbrances  of  his  ancestor:  therefore  if  a  to  his  Debts. 

.,      ,  ,    ,  .  Bro.Ab.  Tit. 

tenant  m  tail  acknowledges  a  statute  or  recognizance,  Recog.  pi.  7. 
c^on  which  the  land  entailed  is  extended,  the  issue 
in  tail  may  enter,  upon  the  death  of  the  ancestor, 
and  oust  Ihe  creditCH*. 

99.  Estates  tail  were  not  originally  liable,  in  the  Except 
hands  of  the  issue,  to  the  payment  of  debts  due  by  CrownDebts. 
the.  ancestor  to  the  crown.  But  it  is  enacted  by  the 
statute  33  Hen.  VIII.  c.  39.  S  75.  That  all  manors 
lands,  tenements,  and.hereditaments  which  shall  come 
or  be  in  tiie  possession  of  any  person  or  persons  to 
^m  the  same  AsXL  descend,  revert,  or  remain  in  fee 
ioaple,  or  in  fee  tail  general  or  special,  by,  from,  or 
after  the  deatib  of  any  of  his  or  their  ancestors,  whose 
heir  he  is ;  which  said  ancestor  or  ancestors  was  or 
ihaH  he  indebted  to  the  king,  or  to  any  person  or 
pmcms  to  his  use,  by  judgement,  recognizance, 
obligation,  or  any  other  specialty,  the  debt  whereof 
ftall  not  be  paid ;  then  and  in  such  case  the  same 
JDSQors,  &c.  shall  be  and  stand  charged  and  charge'^ 
^le  to  and  for  the  payment  of  the  said  debt. 

30.  Upon  the  construction  of  this  act,  it  was  re-  Anderson'ii 
solved  by  the  barons  of  the  Exchequer  in  41  Eliz,  ^^»«'  ^  Rep. 
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"on  conference  had  with  Popham,  C3i.  J.  and  divenj 
other  justices,  1.  That  before  this  statute,  if  teoaat 
in  tail  became  indebted  to  the  king  by  judgement^ 
recognizance,  obligation,  or  otherwise,  and  died,  mi 
king  should  not  extend  the  land  in  the  seisin  of  the| 
issue  in  tail ;  for  the  king  was  bound  by  the  statute 
Donis ;  as  it  was  adju<^ed  in  Lord  Berkeley's  case. 
£•  That  if  the  tenant  in  tail  becomes  indebted  to  the 
Tit.  1 .  §  67.    king,  by  the  receipt  of  the  king's  money,  or  other. 

wise,  unless  it  be  by  judgement,  recognizance,  obli* 
gation,  or  other  specially,  and  dies ;  the  land  in  the 
seisin  of  the  issue  in  tail  shall  not  be  extended  for 
such  debt  of  the  king's.  For  this  statute  extends 
only  to  the  said  four  cases ;  and  all  other  debts  re* 
main  at  common  law.  3.  That  if  tenant  in  tail  b^ 
comes  indebted  to  the  king  by  one  of  the  four  ways 
above  mentioned  in  the  said  act,  and  dies;  asd, 
before  any  process  or  extent,  the  issue  in  tail»  bm 
fide^  aliens  the  land,  it  shall  not  be  extended  by  force 
of  the  said  act.  For,  as  it  appears  by  the  wOTds 
thereof,  it  makes  the  land  in  the  possession  or  seisin 
of  the  heir  in  tail  only,  liable  against  the  issue  intail» 
and  not  the  alienee.  For  the  makers  of  the  act  had 
reason  to  favour  the  purchaser,  farmer,  &c.  of  the  heir 
in  tail,  more  than  the  heir  himself:  because  they  are 
strangers  to  the  debts  of  the  tenant  in  tail,  and  came 
to  the  land  hondjidej  on  good  consideration.  4.  That 
a  debt  originally  due  to  a  subject,  to  which  the  king 
becomes  entitled  by  attainder,  forfeiture,  gift  of  the 
party,  or  any  other  collateral  way,  was  not  within 
tlie  statute  ;  which  only  extended  to  debts  originally 
due  to  the  king,  by  judgement,  recc^nizance,  oblif 
gation,  or  other  specialty. 

31.  Where  a  person  takes  an  estate  tail,  by  gift 
from  his  ancestor,  on  good  consideration,  such  estate 
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is  not  liable  to  a  debt  of  the  ancestor,  contracted 
after  the  gift  was  made. 

32.  Foskew  being  seised  in  fee  of  the  manor  of  S.  Foskcw*» 
in  consideration  of  his  son's  marriage,  covenanted  2LeoD»  90. 
to  levya  fine  of  the  said  manor  to  the  use  of  him^ 
self  and  his  wife  for  their  lives,  remainder  to  the 
juse  of  his  son  and  his  wife,  and  the  heirs  of  their 
bodies.  A  fine  was  levied  accordingly.  Foskew 
afterwards  acknowledged  a  recognizance  to  Queen 
Elizabeth,  and  died  indebted  to  the  crown.  The 
manor  of  S.  was  extended  for  the  queen's  debt. 

It  was  argued  by  Coke,  that  the  manor  was  not 
duurgeable  by  the  stat  33  Hen.  VIII.  For  the  object 
^f  that  statute  was  to  make  lands  entailed  liable  to 
tbe  king's  debts,  where  they  were  not  so  before, 
against  the  issue.  But  the  words  <'  was  or  shall  b6 
indebted "  should  not  be  intended  after  the  gift 
made.  That,  "  shall  be,"  was  to  be  intended  of 
future  debts,  aft;er  the  statute :  whereas,  at  the  time 
of  the  settlement,  Foskew  was  not  receiver  or  other 
officer  to  the  queen.  That  this  was  not  within  the 
statute,  for  the  words  were,  by  gift  of  his  ancestors* 
Here  tbe  son  had  not  the  manor  by  gift  of  his  father, 
but  rather  by  the  statute  of  .uses ;  and  so  he  was  in„ 
in  the  fost^  not  inthe  jper,  by  his  ancestor :  for  the 
&e  was  levied  to  divers  persons,  to  the  uses  afore- 
said; nor  was  the  gift  a  mere  gratuity,  but  in  con- 
sideiration  of  marriage;  and  the  debt  accrued  not 
till  after  the  gai. 

fie  admitted  that  if  there  had  been  any  fraud  in 
the  case,  or  any  purpose  in  Foskew,  when  he  made 
tbe  conveyance,  to  become  the  kin^s  debtor  or  officer, 
it  would  be  within  the  sta;tute,  and  the  gift  had 
,  been  a  mere  gratuity.  Resolved  that  the  lands 
Aould  be  discharged. 
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S3.  One  Hawthorn  having  an  office  which  rendered 
him  an  accountant  to  the  crown,  became  indd)ted  toj 
Queen  Elizabeth  by  obligation.  Two  years  after  lad 
covenanted  with  one  Coxhead,  in  consideration  o(| 
his  son's  marrying  his  daughter,  to  stand  seised  toi 
the  lise  of  himself  for  life,  remainder  to  the  use  ofl 
Coxhead  and  his  daughter  in  tail.  Hawthorn  after- 
wards  accepted  another  office  of  account,  by  reasoaj 
of  which  he  became  indebted  to  the  crown,  andi 
committed  suicide.  ' 

The  crown  having  seized  his  lands,  Coxhead. 
petitioned  that  they  might  be  discharged  :  to  whidi 
it  was  answered,  that  the  lands  were  subject  to  what  i 
was  due  to  the  crown  by  reason  of  the  first  office, 
which  he  had  before  the  conveyance,  by  the  statute 
13  Eliz. ;  but  as  to  the  office  which  he  had  accepted 
after  the  conveyance,  the  arrears  of  that  was  not  a 
charge  upon  the  flanks  conveyed.  Upon  Coxhead'* 
paying  the  arrears  of  the  first  office,  he  had  an 
anuyoeas  mantis. 

34.  In  conformity  to  the  principle  that  a  tenant  in 
tail  can  only  alien  or  charge  his  estate  for  his  own 
life,  all  leases  made  by  tenants  in  tail  might  have  been 
avoided,  after  their  death,  by  their  issue.  By  the 
statute  32  Hen.  VIII.  c.  28.  tenants  in  tail  are  enabled 
to  make  leases  for  three  lives  or  21  years,  which 
shall  bind  their  issue,  but  not  the  persons  in  remainder, 
or  the  reversioner. 

35.  By  the  statute  21  Ja.  I.  c.  19^  §  12.  the  com- 
missioners of  bankrupts  are  enabled  to  convey  any 
manors  or  hereditaments  whereof  any  bankrupt  i^ 
seised,  of  an  estate  tail  in  possession,  reversion,  or 
remainder,  whereof  no  reversion  or  remainder  •  i^ 
the  king,  of  the  gift  or  provision  of  his  majesty,  ft 
is  further  provided,  that  all  such  conveyances  shall 
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be  good  against  tlie  said  bankrupts,  and  the  issue  of 
their  bodies^  and  against  all  persons  whatever,  whom 
the  said  bankrupts,  by  common  recovery  or  other 
ways  or  means,  might  cut  off  or  debar  from  any 
remainder,  reversion,  rent,  profit,  title,  or  possibility 
in,  to,  or  out  of  the  said  manors,  &c. 

36*  Where  a  bankrupt  is  tenant  in  tail  in  posses- 
sion, the  conmiisdioners  of  bankrupts  are  enabled, 
by  tUs  statute,  to  convey  the  fee  simple  of  the  lands; 
Where  he  is  tenant  in  tail  in  remainder,  expectant  on  pearne'jf 
some  preceding  estate,  the  commissioners  only  acquire  ^P*  ^^• 
a  base  fee,  determinable  on  failure  of  issue  of  the  Daubuz^ 
bankrupt.     For  the  statute  only  enables  the  com-  3S«>-R'595. 
missioners  to  make  such  a  title  as   the  bankrupt 
himself  might  have  made.    Now,  as  the  bankrupt 
himself  could  not,  without  the  concurrence  of  the  Tit.  36.  c.  2. 
person  in  possession,  by  recovery  or  otherwise,  bar 
the  remainder  or  reversion,  the  commissioners  cannot  • 
do  it    But  as  the  bankrupt  might  have  levied  a  fine^.  Tiu  35.  e.  9, 
of  the  estate,  which  would  have  barred  his  own  issuer 
therefore  the  commissioners  acquire  a  base  iee. 

87-  We  have  iseen  that  conditional  fees  were  liable  And  to  P^r- 
to  forfeiture  for  high  treason,  as  soon  as  the  donee  '[pJeason: 
had  issue*     When  the  statute  De  Denis  was  made,  it 
was  resolved  that  lands  entailed  were  not  forfeited  i  Inst.  392  fe. 
fw  treason  or  felony,  but  for  the  life  of  ihe  tenant 
in  tail ;  one  of  the  causes  of  this  statute  being  to 
pi«Berve  the  inheritance  in  the  blood  of  those  to 
whom  the  gift  was  made,  notwithstanding  any  at- 

-  -  ^ 

tainder  of  felony  or  treason. 

38.  Hus  exemption  from  forfeiture  not  being 
^peeable  to  the  rapacious  principles  o£  Henry  VIII., 
be  had  the  address  to  prociu-e  a  statute,  fi6  Hen.  VIII. 
^  13.  whereby  it  is  enacted,  That  every  person  con*- 
'rictedof  high  treason  «<  shall  lose  and  forfeit  all  such 
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lands,  tenements,  and  hereditaments  which  any  sndr 
offender  or  offenders  shall  have,  of  any  estate  of  in- 
heritance,  in  use  or  possession,  by  any  right,  title^ 
or  means,  &c.  at  the  time  of  any  such  high  treason 
committed,  or  any  time  after.*' 

39.  By  the  statute  34  &  35  Hen.  VIII.  c.  20. 
^states^  tail  of  the  gift  of  the  crown  were  protected 
from  forfeiture  for  treason.  But  by  the  statute 
5  &  6  £dw.  VI.  c.  11.  the  former  statute  is  repealed 
as  to  estate^  tail  of  the  gift  of  the  crown  j  ^  winch 
are  again  made  forfeitable  for  treason. 
Dowtie's  40.  The  statute  26  Hen.  VIII.  does  not  extend 

3  Rep.  10  h:  to  attainders  by  parliament,  or  where  the  party  stood 

mute.  But  by  the  statute  33  Hen.  VIII.  c  20. 
estates  tail  are  forfeited  by  all  manner  of  attainders 
of  treason ;  the  actual  possession  is  also  transferred, 
and  vested  in  th^  crown  presently  by  the  attainder. 
1  Inst.  372  6. :  41.  Lord  Coke  has  stated  the  effect  of  these  sta- 
B*?^c  49.^*  ^^^  ^  *^®  following  words :  "  If  tenant  in  tail  in 

possession,  or  that  hath  a  right  of  entry,  be  attainted 

of  high  treason,  the  estate  tail  is  l>arred,  and  the 

3  Rj^p.  2  b.    land  is  forfeited  to  the  king.''    It  has  however  been 

Cro  Car 

428.      *      determined  that  where  a  tenant  in  tail,  with  remainder 

to  a  subject,  discontinues  his  estate  before  his  at- 
V   tainder,  his  issue,  having  only  a  right  of  action,  is 
not  affected  by  it.    But  where  the  immediate  rever- 
sion is  in  the  crown,  the  tenant  in  tail  cannot  create 
ante,  $  8.      ^  discontinuance ;  so  that  a  right  0f  entry  remains 

in  the  issue,  which  is  forfeited  by  the  attamder.  . 
Plowd.  557.       42.  Estates  in  remainder  are  not  forfeited  by  the 

attalinder  of  the  person  having  the  first  estate  tail : 
therefore  if  a  tenant  in  tail,  with  remainder  over,  be 
attainted  of  high  treason,  the  crown  will  thereby 
acqjoire  a  base  fee,  as  long  as^  there  is  issue  of  the 
.  jper^on  attainted  j  but  upon  failure  of  heirs  of  th,e 

10 
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Ixxiy  of  the  person  attainted,  inheritable  to  the 
estate  tail,  the  person  in  remainder,  or  his  issue,  vdll 
become  entitled. 

43.  Hie  statute  26  Hen.  VIII.  only  extends  to  But  not  for 
cases  of  high  treason ;  therefore,  as  to  felonies,  the  i  initr392  b. 
statute  De  Donis  still  remains  in  force,  so  that,  by 
Itttainder  of  felony,  estates  tail  are  only  forfeited 

during  the  life  of  the  tenant  in  tail ;  the  inheritance 
teng  preserved  to  the  issue.    And  Lord  Coke  says,  W.  345  a. 
If  tenant  in  tail  of  lands  holden  of  the  king  be  at- 
tainted of  felony,  and  the  king,  after  office,  seizeth 
^the  %me,  the  estate  tail  is  in  abeyance. 

44.  Estates  tail  had  not  existed  a  long  time  before  Modes  of 
they  were  found  to  be  productive  of  all  those  incon-  Esuta  Tail. 
Yeniences  which  must  ever  attend  property  that  is 
unalienable.    Thus  Lord   Coke  says— <^  The  true  6  Rep.  40  6. 
pcdicy  of  the  common  law  was  overturned  by  the 

statute  De  Donis  ComHtionalihis,  13  £dw.  I.»  whicli 
established  a  general  perpetuity,  by  act  of  parlia* 
ment,  for  all  those  who  had  or  would  have  it ;  by 
force  whereof  all  the  possessions  in  England,  in 
eflfect,  were  entailed  accordingly;  which  was  the 
occasion  and  cause  of  the  said  and  divers  other  mis- 
clue& :  and  the  same  was  attempted  and  endeavoured 
to  be  remedied  at  divers  parliaments ;  and  divers 
InDs  were  exhibited  accordingly,  (which  I  have  seen), 
Ih*  they  were  always,  on  one  pretence  or  other,  re- 
jected*  But  the  truth  was,  that  the  lords  and  com- 
nums,  knowing  that  their  estates  tail  were  not  to  be 
^eted  for^  felony  or  treason,  as  their  estates  of 
iidieritance  were,  before  the  said  act,  (and  chiefly  in 
the  time  of  Henry  III.  in  the  barons  wars)  j  and 
fcrfing  that  they  were  not  answerable  for  the  debts 
0'  iticumbrances  of  their  ancestors  j  nor  did  the 
sales,  alienations,  or  leases  of  their  ancestors  bind 
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them,  for  the  lands  iehich  were  entailed  to 
ancestors ;  they  always  rejected  such  bills.** 

VoL2.p.l42.      45.  It  appears  from  the  Rolls  of  Parliament, 

in  17  £dw.  III.  the  commons  petitioned  the 
that  the  statute  of  Westm.  2.  might  be  declared,  ij 
what  degree  the  issue  in  tail  might  alien ;  to  whic 
his  majesty  answered,  that  the  law  formerly  used  i| 
this  case  should  continue. 

46.  Tlie   impossibility  of  obtaining  a  legislatii 
repeal  of  the  statute  De  Donis  induced  the  ji 
to  adopt  various  modes  of  evading  its  effects ; 
of  enabling  tenants  in  tail  to  charge  or  alien  th( 

Tit.  32.  c,  24.  estates.     The  first  of  these  was  founded  on  the  id4 

of  a  recompence  in  value  }  in  consequence  of  whic 
the  judges  held  that  the  issue  in  tail  was  bound 
the  warranty  of  his  ancestor,  where  assets  of  eqi 
value  descended  to  him  from  such  warranting 
cestor. 

Tit.  36.  47.  The  next  was,  that  a  feigned  recovery  shoult 

bar  the  issue  in  tail,  and  the  remainders  and  reversion  1 
a  doctrine  established  in  the  reign  of  Edward  IV* 
The  last  was  by  the  legislature,  who  made  two  act 
of  parliament  in   the    reigns  of  Henry  VII.  anc 

Tit.  35.         Henry  VIII.,  by  which  a  fine  is  declared  to  be  a 

to  the  issue  in  tail. 

Tit.  36.  ©•  10.      48.  By  the  statute  34  &  35  Hen.  VIII.  c  20. 

estates  tail  granted  by  the  crown,  as  a  reward  for 
services,  are  protected  from  the  general  operation  of 
fines  and  recoveries,  and  are  by  that  means  rendered 
absolutely  unalienable. 

49.  By  the  statute  42  Geo.  III.  c.  116.  §52. 
tenants  in  tail  are  enabled  to  convey  such  parts  01 
their  estates  as  shall  be  deemed  eligible  and  neces- 
sary to  be  sold  for  the  redemption  of  the  land  tax 
charged  thereon,  by  deed  indented  and  enrolled,  o;f 
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registered  in  the  maimer  prescribed  by  this  act,  in 
whi<^  it  is  declared  that  every  such  deed  shall  be  as 
effectual  as  if  the  tenant  in  tail  had  levied  a  fine,  or 
suffered  a  recovery  thereof. 

50*  it  has  been  stated  that  money,  agreed  or  And  Money 
directed  to  be  laid  out  in  the  purchase  of  land^  is  t^[]"i^^'5 
considered  in  equity  as  land.     In  cases  of  this  kind,  Edwards  y. 
where  the  land  was  directed  to  be  conveyed  to  a  2  P^^Vms. 
person  in  tail,  it  was  a  settled  rule  in  Chancery,  that  ^^^* 
wherever  a  fine,  which  may  be  levied  at  any  time, 
would  have  rendered  the  party  absolute  owner  of  tlie 
land,  he  was  entitled  to  receive  the  money  imme- 
diately. .  If  a  recovery,  which  can  only  be  suffered 
in  term  time,  was  necessary,  there  the  Court  of  Chan- 
cery would  direct  the  money  to  be  actually  laid  out 
in  the  purchase  of  land ;  in  order  to  give  the  persons 
in  remainder  their  chance  of  the  first  tenant  in  tail's 
dying  before  he  could  suffer  a  recovery. 

51.  By  the  statute  39  &  40  Geo.  III.  c.  56.  re- 
citing  the  practice  of  courts  of  equity,  as  stated  in 
the  preceding  section,  it  is  enacted,  that  courts  of 
equity,  on  petition  of  the  first  tenant  in  taO,  and  of 
the  party  having  any  prior  estate,  being  adults,  or 
of  femes  covert,  being  separately  examined,  may 
order  such  money  to  be  paid  to  them,  or  applied 
as  they  shall  appoint. 

59.  Upon  a  petition  under  this  act,  by  a  tenant  Lowton  ?. 
for  life,  and  the  first  of  several  tenants  in  tail  in  1^T?*^%  - 

'  D  Ves.  i2«il« 

remainder.  Lord  Rosslyn  said,  that  having  consulted 
Lord  Kenyon,  Lord  Eldon,  and  the  Master  of  the 
Rolls,  as  to  the  manner  in  which  the  act  should  be 
executed,  they  had  agreed  that  it  would  be  proper 
not  to  order  the  money  to  be  paid  out  of  com%  till 
such  time  as  the  tenant  in  tail  might  actually  have 
suflfered  a  recovery  of  the  land.     The  court  made 
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6  Vea.  116, 

576. 

8  Vei.  609. 
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'the  order ;  but  directed  that  it  should  have  no  efied 
unless  the  tenant  in  tail  should  be  living  on  th 
second  day  oi  the  next  temir 

It  is  also  now  settled  that  in  cases  of  this  kin 
there  must  be  a  reference  to  the  master  to  inquiii 
whether  the  parties  had  in  any  manner  incumberei 
their  interests  in  the  money. 
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Section  1. 

jL    N  estate  for  life  is  a  freehold  interest  in  lands,  i)escrip* 
/\^  the  duration  of  which  is  confined  to  the  life  or  tion  oL 
laves  of  some  particular  person  or  persons  ;  or  to.  the 
l»ppemiig    or   not  happening   of  3ome  uncertain 
event.     It  is  in  most  respects  similar  to  the  ustts-- 
fructus  of  the  civil  law;  which  is  thus  defined  in 
Justinian's  Institutes :  —  Usti^ructus  est  jus.  aUenis  Lib.  2.  tit  .4. 
^^"chus  utendi  fruendh  salva  rerum  substantia*    For  th^ 
Vol.  L  I 
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tenant  for  life  has  a  right  to  the  possession,  and  an- 
nual produce  of  the  land,  during  the  continuance  of 
his  estate ;  without  having  the  proprietas^  that  is, 
the  absolute  'property  and  inheritance  of  the  bud 
itself ;  which  is  vested  in  some  other  person. 

2.  Estates  for  life  are  of  two  sorts ;  either  expressly 
created  by  deed,  or  some  other  legal  assurance,  or 
else  deriving  their  existence  from  the  operation  of 
some  principle  of  law. 

3.  The  first  of  these,  which  is  the  subject  of  the 
present  title,  arises  where  lands  are  conveyed  to  a 
man  for  the  term  of  his  own  life,  or  that  of  any  other 
person,  or  for  more  lives  than  one:  in  all  which 
cases  he  is  called  tenant  for  life,  except  where  he 
holds  during  the  life  of  another ;  and  then  he  is  called 
tenajxt  pour  outer  vie. 

4.  When  a  person  having  an  estate  for  his  or  her 
own  life,  either  by  express  limitation,  or  by  the 
operation  of  some  principle  of  law,  grants  it  over; 
the  grantee  becomes  tenant  potir  outer  vie. 

5.  By  the  statute  19  Cha.  11.  c.  6.  §  2.,  it  is 
enacted,  That  if  the  persons  for  whose  lives  estates 
are  granted  shall  go  abroad,  and  no  suiScient  proof 
be  made  that  they  are  alive ;  in  any  action  com- 
menced for  the  recovery  of  the  lands,  by  the  lessors 
or  reversioners,  the  judge  shall  direct  the  jury  to 
give  their  verdict  as  if  the  persons  so  remaining 
abroad  were  dead.  And  it  has  been  held  that  a 
remainder  man  is  within  this  statute. 

6.  If  lands  are  conveyed-  .to  a  person  for  his  own 
life,  and  that  of  A.  and  B-  the-  grantee  has  an  estate 
of  freehold  determinable  on  his  own  death,  and  the 
deaths  of  A.  and  B. ;  nor  can  there  be  any  meiiger  of 
the  jfireehold,  during  the  lives  of  A.  and  Bl  into  the 
<istate  which  the  lessee  has  for  his  own  life  j  because 
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though  an  estate  for  a  man's  own  Ufe  is  greater  than 
an  estate  for  the  life  of  any  other  person  ;  yet  here 
the  lessee  has  not  two  distinct  estates  in  him,  but  only 
one  freehold,  circumscribed  with  that  limitation,  as 
the  measure  of  its  continuance. 

7.  T^e  estates  for  life  mentioned  in  the  preceding 
sections  will  generally  endure  as  long  as  the  life  or 
lives  for  which  they  are  granted.  But  there  are  some 
estates  for  life  which  may  determine  upon  future 
contingencies,  before  the  death  of  the  persons  to 
whom  they  are  granted. 

8.  Thus  if  an  estate  be  given  to  a  woman,  dum  1  Inst.  42  a« 
^lajiieritf  or  durante  viduitate,  or  to  a  man  and  ,a 

woman  during  coverture,  or  as  long  as  the  grantee 
shall  dwell  in  a  particular  house  ;  in  all  tliese  cases 
the  grantees  have  estates  for  life,  determinable  upon 
the  happening  of  thesie  events. 

9.  If  a  manor  generally  worth  rf  10  a  year  be  1  inst,  42  a. 
granted  to  a  person  till  he  has  received  out  of  it  ^100,  ^  ^^P*  ^^  *• 
this  will  give  him  an  estate  for  life  :  for  as  the  profits 

are  uncertain,  and  may  rise  and  fall,  no  precise  time 
can  be  fixed  for  the  determination  of  the  estate. 

10.  Tenants  for  life  hold  of  the  grantors  by  fealty.  Held  of  the 
and  such  other  reservations  as  are  contained  in  the     ™"^^'' 
deed  by  which  the  estate  is  created.    Where  there  is  Lit.  §  132. 
no  reservation,  they  hold  by  fealty  only ;  this  estate 

not  being  comprehended  within  the  provisions  of  the  ^^^^*  ^-  ^^ 
statute  Quia  Ernptores. 

U.  An  estate  for  life  is  not  capable  of  being  en-  ^^g®*^^'*' 
taOed  under  the  statute  De  Donis^  for  all  estates  Tit.  2.c.  i, 
taJ  must  be  estates  of  inheritance.    Therefore,  where  ^     ' 
in  estate  for  life  or  lives  is  limited  to  a  person  and 
the  heirs  of  his  body,  the  latter  words  only  operate 
^  ^  a  description  of  the  persons  who  shall  take   as  Low  v. 
^ial  occupants,  durmg  the  life  or  lives  for  which  JrmT^sril''' 

12  _    '      ' 
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the  estate  is  held^  and  the  grantee  takes  the  absdutt 
property,  which  he  may  di^ose  (rf  by  deed^ 
Grey  v.  .12.  A  lease  for  three  lives  was  devised  to  trustees, 

cited,  6Term  ^^  t^ust  for  B.  for  life,  remainder  to  F.  for  life,  rc- 
R.  292.  mainder  to  her  first  and  other  sons  in  tail,  with  limit- 

ations over.  B.  died^.  Sir  F.  Mannock,  who  was  the 
first  son  of  F.  in  the  lifetime  of  his  mother,  then  in 
possession,  did  by  fine  ^ur  concessit^  and  deed  of  uses* 
limit  the  estate  to  himself  and  his  heirs. 

Upon  his  mother's  death  he  entered,  surrendered 
the  subsisting  lease,  and  took  a  new  one  for  fiesh 
lives.  Subsequent  to  this  he  made  his'«will,  and  de- 
vised his  estate  to  his  wife,  who  contracted  for  the 
sale  of  it.  The  purchaser  having  some  doubt  whether 
the  limitations  were  well  barred,  a  bill  was  brought 
for  performance  of  the  contract. 

Lord  Nottingham  said,  this  was  a  descendible  free- 
hold, not  intailable  within  the  statute  De  Dorusi 
therefore  no  common  recovery  could  be  suffered  of 
it.  But  the  person  who  would  have  been  tenant  in 
tail,  had  it  been  an  inheritance,  was  entitled  to  the 
absolute  ownership  ;  as,  at  common  law,  the  con- 
ditional fee  became  absolute  by  the  parties  having 
issue.  Decreed  performance  of  the  contract. 
Blake  v.  jg^  R^  Blake  devised  a  lease  for  three  lives  to  tnis- 

Blake,  cited  . 

3P.Wm8.lO.  tees,  in.  trust  for  his  son  R.Blake,  and  the  heirs 

male  of  his  body  ;  and  in  case  he  should  die  without 
issue,  then  for  the  plaintiff,  his  other  son,  in  like 
manner.  .  R.  Blake  the  son  surrendered  the  old  lease, 
and  took  a  new  one  for  three  lives,  to  him  and  his 
heirs.  R.Blake  the  son  died  without  issue,  having 
by  his  will  disposed  of  the  lease.  A  bill  was  filed  by 
his  second  son  to  have  the  benefit  of  the  new  lease; 
insisting  that  the  surrender  of  the  old  lease,  and  the 
taking  of  the  new  one,  were  not  sufficient  to  bar  the 
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Umitatioix  to  the  second  son  ;  and  that  those  claiming 
tinder  R.  Blake  the  son  ought  to  be  declared  trustees 
of  the  new  lease,  for  the  plaintiff. 

The  Court  of  Exchequer  was  of  opinion  that 
R.  Blake  the  son  being  tenant  in  tail  *,  a  court  of 
equity  could  not  have  called  upon  him  to  have  de- 
clared such  a  truBt  in  his  lifetime ;  that  there  was  i  Cox's  Rep. 
no  stronger  equity  against  his  representatives ;  and  ^^^'    , 
dismissed  the  bill.  11.  178^ 

14.  This  doctrine  was   fully  confirmed  by   Lord  Doe  v.  Lux« 
Kenyon  in   a  modern  case,  who  also  inclined  to  the  J?"*  |  '^'*"** 
opinion  that  a  person  having  an  estate  of  this  kind  *        ^ 
might  dispose  of  it  by  will.     Lord  Redesdale  has  said 

he  could  find  no  decision  that  at  all  warrants  Lord 
Kenyon's  dictum :  that  he  found  from  his  note  of  the  ^    j^ 
case  of  Blake  v.  Blake,  that  though  the  estate  was  de-  Ireland, 
vised ;  the  argument  did  not  turn  on  the  will,  nobody     •   •  P-      • 
conceiving  that  the  estate  would  pass  by  it,  if  the  qtiasi 
estate  tail  subsisted  at  the  death  of  the  testator. 

15.  An  estate  for  life  is  subject  to  merge  in  the  ^^^•^^  ^ 
inheritance  ;  therefore,  whenever  the  tenant  for  life  Merger.      * 
acquires  the  absolute  property  or  inheritance  of  the  *  ^ 
lands,  his  estate  becomes  merged  or  drowned  in  the 

fee  simple. 

16.  An  estate j9oz^  auter  'vie  will  also  merge  in  aij 

estate  fOr  a  man's  own  life ;  the  latter  being  most  1 1  Rep.  83  6. 
valuable.    Thus,  if  an  estate  be  limited  to  a  person 
for  the  life  of  another,  remainder  to  himself  for  hia 
own  life,  the  first  estate  is  m!^rged. 

17.  Every  tenant  for  life  is  entitled  to  estovers  j  Tenants  for 
that  is,  to  allowance  of  necessary  wood,  which  he  may  Life  entiUe<) 
take  upon  the  land,  without  any  assignment,  unless  iinBUAlb. 


*  This  must  be  a  mistake ;  he  Was  quasi  tenant  in  taiL 
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he-  is  restrained  by  special  covenants :  for  modus  it 
canventio  vinctmt  legem  i  but  affirmative  covenants 
do  not  restrain. 

18.  Sir  Henry  Spelman  says  the  word  estovers, 
estoverium,  is  derived  from  the  French  word  eitqffi^ 
material :  it  is  used  in  this  sense  in  the  statute 
Westm.  2«  c.  25.  which  gives  an  assise  of  novel  dis- 
seisin de  estoveriis  bosci.  There  are  three  kinds  of 
estovers,  or  botes,  as  it  is  called  in  the  old  Saxon 
dialect ;  namely  house  bote,  which  is  two-fold, 
estcfverium  ardendi  et  oedificandi ;  plough  bote,  tstffot^ 
rium  arandi  ;  lastly,  hay  bote,  estofverium  claudendi. 

19.  It  was  resolved  in  28  Hen.  VIH.  that  where  a 
lessor  covenanted  with  a  lessee  that  he  should  have 
thorns  for  hedges,  by  the  assignment  of  the  lessor's 
bailiff,  the  lessee  might  cut  thorns  without  assign^ 
ment ;  for  what  the  law  gives  by  implication  in  the 
lease,  that  he  may  take  without  assignment.  Other* 
wise,  where  the  lessee  covenants  negatively,  that  he 
will  not  take  without  assignment* 

20.  It  is  laid  down  by  Lord  Coke,  that  tenuits 
for  life  may  cut  down  timber  trees,  at  seasonable 
timesi  for  the  reparation  of  houses  or  fences;  but  a 
tenant  for  life  cannot  cut  down  timber  to  build  new 
houses^  or  t^  repair  those  ihst  he  himself  has  impTO- 
perly  suffered  to  fall  into  decay. 

21.  Where  a  tensuit  for  life  cuts  down  more  timber 
than  is  necessaiy^  it  is  waste,  though  he  assert  that 
he  cut  down  the  timber  to  employ  it  in  fiAvxe 
reparations^ 

22«  In  an  action  of  waste,  for  cutting  down  300 
oalj^,  the  defendant,  as  to  SOO  of  them,  pleaded  that 
the  houses  let  to  him  were  ruinous,  &c.  and  that  he 
cut  them  down  to  repair  those  houses }  as  to  the 
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lesidue^that  he  cut  them  down»  and  kept  them  tx>  be 
used  in  repanitiona,  tempore  oppartuno,  &c. 

The  plaintiff  demurred  in  Uw,  but  the  court  held 
it  no  plea ;  for  if  it  should,  eveiy  &rmier  mi^t  cut 
down  all  the  trees  growing  on  the  land,  when  there 
was  not  any  necessity  of  reparations.  As  to  waste 
by  tenants  for  life,  it  will  be  treated  of  in  the  next 
chapter. 

S3.  Where  a  tenant  for  life  dies  before  •  harvest  And  to  Em- 
time,  his  executors  will  be  entitled  to  the  crops  then     *™^"^** 
growing  on  the  lands,  as  a  return  for  the  labour  and 
expence  of  tilling  the  ground  ;  which  the  law  calls 
emblements. 

24w  This  rule  extends  to  every  case  in  which  the 
estate  for  life  determines  by  the  act  of  God,  ortheact 
of  the  law ;  but  not  whrae  it  is  determined  by  the  act 
of  the  tenant.  Thus,  if  a  woman  who  holds  lands 
durante  viduitate,  which  is  an  estate  for  life,  sows  oiand'sCase^ 
them,  and  afterwards  inarnes,  she  will  not  be  entitled  ^'  ^ 
to  emblements ;  because  her  estate  determined  by  her 
own  act 

t5.  If  an  estate  be  made  to  a  husband  and  wife  Idem, 
during  coverture,  and  the  husband  sows  the  kitds^ 
tnd  afterwards  they  are  divorced,  causa  pnecoatrac' 
iuif  the  husband  will  be  entitled  to  embkm^its.  For 
ahhougfa  the  imit  is  the  act  of  the  party,  yet  the 
sentence  which  dissolves  the  marinage  ia  the  ju^? 
meat  of  the  law ;  etjudiaum  redditur  m  mvitunu 

86.  If  A.,  sdsed  in  fee  of  land»  sows  it  with  grain.  Hob.  132. 
and  after  grants  it  to  B.  for  life,  remainder  to  G. 
B.  dies  before  severance,  C.  shall  have  the  corUt  and 
not  the  executors  of  B.  \  M  the  reason  of  industry  ^ 
anil  charge  is  wanting. 

27,  The  word  emblements  only  extends  to  such  1  inst.  S5  h. 
v^taU«s  as  yield  an  annual  profit}  so  that  if  a 

I  4 
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person  who  is  tenant  for  life  plants  fruit  trees,  or  oab,'^ 
ashes,  elms,  &c.  or  sows  the  ground  with  acorns,  hit 
executors  will  not  be  entitled  to  them.    But  if  a 

Latham  ▼.     tenant  for  life  dies  in  August,  before  severance  of  thei 

Cfo.  Car.      ^^^>  ^  executors  shall  have  thenv  though  gronnng 

^i^-  on  antient  roots. 

May  pray  in        28.  In  all  real  actions  a  tenant  for  life  may  pray  in 

Bath's  Real  ^^'  ^^  ^^  ^^^  *^^  assistance  of  the  person  entitled 
Act.  60.        to  the  inheritance,  to  defend  his  title ;  because  the 

tenant  for  life  is  not  generally  supposed  to  have  in  his 
custody  the  evidences  necessary  to  establish  the  right 
to  the  inheritance. .  , 
Not  bound  to  29.  A  tenant  for  life  is  not  subject  to  the  payment 
cuxnbrances.  ^^  ^^J  principal  Sums  charged  on  the  inheritance ; 
i/S'^01^'  therefore^  where  a  tenant  for  life  pays  off  .an  incuin- 
1  Ves.  Jun.  brance  charged  on  the  inheritance,  he  becomes  a 
^^'  creditor  oil  the  estate  for  the  sum  so  paid.    For 

otherwise  he  must  be  supposed  to  have  paid  it  for 
the  benefit  of  the  persons  entitled  to  the  inheritance* 
But  if  a  tenant  for  life  does  any  act  which  shews 
an  intention  of  paying  off  the  charge  for  the  benefit 
of  the  inheritance,  he  will  not  in  that  case  be  deemed 
a  creditor*  .  ' 

But  must  •  SO.  Tenants  for  life  are,  however,  bound  to  keep 
iceep  down     ^^^  ^^  interest  of  all  incumbrances  aflfecting  the 

the  Interest.  .  .1 

Tracy  V.  .inhentance«  And  it  has  been  lately  determined^ 
?BlfS28.  *^^*  ^®  ^^°*8  ^^  profits  of  an  estate  for  lifemtot 
Fenryn  v.  be  applied,  not  only  in  payment  of  all  interest  dae 
5  vL.T9.      during  the  possession  of  the  tenant  for  life,  but  also 

of  all  interest  due  before  the  commencement  of  ^ 

estate. 
May  alien  31.  Every  tenant  for  life  has  a  right  to  the  full  use 

theirEsutes.  ^^^  enjoyment  of  the  land,  and  of  all  its  annual 

profits,  during  the  continuance  df  his .  estate.    He 

has  also  a  power  of  alienating  his  whole  estate  ana 
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interest,  or  of  creating  out  of  it  any  estate  less  than 
his  own ; .  unless  he  is  restrained  by  condition* 

S£.  If  a  tenant  for  life  creates  a  greater  estate 
than  his  own,  it  must  necessarily  be  void^  upon  th£f 
principle  that  nemo  dot  quod  non  hahet.  And  such 
conveyance  will  operate  in  many  cases  as  a  forfeiture 
of  his  estate,  as  will  be  shewn  hereafter.  But  where 
the  person  who  is  entitled  to  the  inheritance  is  a 
party  to  the  deed,  there  the  tenant  for  life  may 
join  with  him  in  conveying  away  the  entire  inherii> 
tance. 

33.  Although    every  person    having  a    freehold  Whenthej 
interest  has  a  right  to  the  custody  of  the  title  deeds  >  xiti«  Deeds, 
yet  Lord  Hardwicke  has  said,  it  was  the  common 

practice  for  the  Court  of  Chancery  to  direct  the  title  ^  A**  ^^- 
deeds  to  be  taken  from  the  tenant  for  life,  and  depo-  477' 
sited   in    court,   for    the  security  of   the    persons 
entitled  to  the  inheritance. 

34.  It  is  however^aid  down  in  a  modem  case,  that  Hicks  r. 
when  the  title  deeds  are  in  the  hands  of  the  tenant  ^^J[^55o 
for  life,  the  Court  of  Chancery,  will  not  take  them 

fifom  him ;  but  when  they  are  not  in  his  hands^  the 

court  will  not  order  them  to  be  delivered  to  him*    In 

a  subsequent  case  it  was  said,  that  where  the  tenant 

for  life  was  satisfied,  and  did  not  care  about  the  deeds,  ^^  ^• 

hut  the  remainderman  was  not  satisfied,  the  court  1  Vts/jum 

would  take,  care  of  them,  and  not  leave  them  in  the  ^^- 

hands  of  third  persons*  : 

S5.  In.  a  late  case.  Lord  Eldon  directed  the  title  Duncomb  v. 
deeds  of  an  estate  to  be  delivered  out  of  court,  8Vc».320. 
upon  the  application  of  trustees  and  tenant  for  life, 
foun4ed  on  the  authority  of  Lord  Henley,  who  had 
stated  it  as  his  opinion,  that  the  tenant  for  life  should 
have  the  possessipn  of  thp  deeds;  when  they  were  not 
brought  into  court  under  an  order  for  safe  custody. 
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What  acts  ^6*  Esttftcis  for  life  ard  still  considered  in  nms 
create  a  respects  as  strict  feuds^  being  forfeitable  for  many 
Glib.  Ten.     of  the  causes  for  which  feuds  Tirere  formerly  forfeited 

Ten.  203.      vey  a  greater  estate  or  interest  than  that  which  he 

has,  whereby  the  estate  in  remainder  or  reversion  is 
divested,  such  conveyance  will  operate  as  a  foifeituie 
of  his  estate  for  life  ;  because  it  is  a  renunciation  of 
the  feudal  connexion  between  him  and  his  lord,  and 
the  person  in  remainder  cmt  reversion  may  enter  for 
the  forfeiture. 

97.  Alieniltions  of  this  kind  may  be  either  by  deed 
or  by  matter  of  record.    By  deed,  as  if  a  tenant  for 

Iln8t.25ia.  life  makes  a  feoffinent  in  fee  to  a  stranger,  it  is  a: 

Tit.  32.  c.  4.    foifeiture ;  so  if  there  be  tenant  for  life,  remainder 

to  another  for  life,  and  both  the  tenants  for  life  join 
in  a  feoffinent  in  fee  to  a  stranger,  it  is  a  foifeiture 
of  both  their  estates. 

1  RolL  Ab.        38.  If  baron  and  feme  tenants  for  life  make  a 

feoffinent,  this  is  a  foifeiture  during  the  covertoie. 
So  where  the  baron  is  seised  in  right  of  his  wife,  and 
the  baron  and  feme  make  a  feoffinent ;  it  i$  the  same 
where  the  baron  alone  makes  a  feoffinent.  But  in 
the^  cases  it  shal)  not  be  any  ibrfeiture  against  the 
wife,  after  the  death  of  her  budband.  / 

Tit.32.c:io.       S9.  'There  are   however  seveml  modem  modes 

of  assui-ance  which  do  not  divest  the  estate  in 
remainder  or  reversion;  and  thei^fbre  have  bo^ 
the  eSect  of  creating  a  forfeiture  of  an  estate  for 
life. 

40.  By  matter  of  record ;  as  where  a  tenant  for 
life  levies  a  fine,  or  suffers  a  common  recoveiy>  su^ 

Tit.  35, 36.     assurances  will  in  general  q)erate'asa  forfeiture  of 

his  estate ;  unless  the  person  in  remainder  or  rever^ 
sion  is  a  party  to  them. 
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41.  Tenant  for  life  may  also  forfeit  hit  estate  by 
liBclaiiiung  to  hold  of  Jiis  lord ;  or  by  affirming  or 
mpliedly  admitting  this  reversion  to  he*in  a  stranger 
nUs  doctrine  is.fouided  on  a  rule  of  the  &udal  law.  Dissert. 
hat  if  the  vassal  denied  the  tenure,  he  forfeited  his  ^'  ' ' 
end  Now  this  denial  may  be.  when  the  vassal 
:kums  the.  reversion,  himself,  or  accepts  a  gift  of  it 
Srom  a  stranger,  or  acknowledgea  it  to  be  in  a 
stranger :  for  in  all  these  cases  he  denies  that  he  BacAb.  Est* 
iiolds  the. feud  from  the  lord.  But  as  by  the  feudal 
law  the  vassal  was  to  be  convicted  of  this  denial ;  so, 
in  the  Elnglish  law,  those  acts  which  plainly  amount 
to  a  denial  must  be  done  in  a  court  of  record,  to 
Mke  them  a  forfeiture :  because  such  act  of  denial 
pppearing  on  record  is  equivalent  to  a  conviction 
qx>n  solemn  trial.  All  other  denials  that  might  be 
used  by  great  lords  for  trepanning  their  tenants,  and 
for  a  pretence  to  seize  their  estates^,  were,  by  our 
hw,  rejected,  for  such  convictions  might  be  obtained 
without  any  just  cayse;  but  the. denial  of. the. tenure 
upon  record  could  never  be  counterfeited,  f>r  abused 
to  any  injustice.. 

42.  If  therefore,  a  t^iant  for  life  be  disseised,  and  i  j^x.  251  h. 
imog  a  writ  of  right,  this  is  afo^feiture  of  his  estate ; 
because,,  by  suin^  that  writ,. he  admits  the  reversion 
ID  fee  to  be  in  himself,  and  by  consequence  denies 
Aat.he.hold^  over,  ,So  it  is  if,  in  a  writ  of  right 
bnm^t  against  him,  he  joins  the  mise  on  the  mere 
li^  *y  S0K9  by  talqng  upon..hUDself  the  .privileges  oS 
tei^iQt  in  fee,  he  admits  the  inheritance  to  be  in 
lumself,  which  is  a  denial  of  the  tenure. 

4S^  If  a  stranger  brings  an  action  of  waste  against  1  Inst.  252  a, 
s  tenant  for  life^  and  he  pleads  nul  waste  foH^  in  bar  353, 
to  the  action,  this  is  a  forfeiture :  because  by  this 
0ea  he  admits  the  stranger  to  be  a  proper  person  to 
punish  t^  waste^  if  there  had  been  any« 


12*  Title  IIL  Estate  for  Life.  €h.  I  §  44^-^49. 

•  44»  If  the  demandant  in  a  real  action  recovers' 
against  the  tenant  for  life,  by  default,  or  nient  dedire^ 
or  by  pleading  covenously,  to  the  disherison  of  the 
person  in  reversion,  these  are  forfeitures  of  his  estate. 
For  the  tenant  for  life  is  intrusted  with  the  freehold, 
and  is  to  answer  to  stranger's  prcecipeSy  and  defend 
his  own,  as  well  as  the  reversioner's,  interest.  But 
when  he  gives  way  to  the  demandant's  action,  he 
admits  the  right  of  the  reversion  to  be  in  him,  and 
consequently  denies  any  tenure  of  his  reversioner  i 
which  is  a  forfeiture. 

45.  ''Estates  for  life  are  forfeited  by  attainder  of 
P.  C.  V.  1.    treason  or  felony ;  and  Lord  Hale  says,  if  tenant  for 

life  be  attainted  of  treason,  the  king  hath  the  free- 
3  Inst.  19.     hold  during  the  life  of  the  party  attainted.     In  the 

case  of  felony,  the  profits  of  the  land  are  forfeited 
during  the  life  of  the  tenant  for  life. 
Of  General        4^^  gy  the  common  Jaw,  where  a  person  was  tenant 
*    four  outer  vie,  and  died  during  the  life  of  cestui  que 
vie,  the  person  who  first  entered  on  the  land  after  his 
death  might  lawfully  retain  the  possession  thereof, 
2Comm.       ^  ^^^S  ^  cestui  que  vie  lived,  by  right  of  occu- 
rs?, pancy ;  because  it  belonged  to  nobody. 
Idem.  4^.  Where  the  king  had  the  reversion,  no  right  of 

occupancy  was  allowed ;  for  if  the  king's  title  and  a 
subject's  concur,  the  king's  shall  always  be  preferred : 
against  the  king  therefore  there  could  be  no  prior 
occupant. 

48.  There  can  be  no  occupant  of  incorporeal  here- 
ditaments, such  as  advowsons,  rents,  &c.,  of  which 
notice  will  be  taken  hereafter. 
Estates  pour    '  49.  The  right  of  general  occupancy  is  now  taken 
5n  Executore.  ^^ay  by  the  statute  29  Cha.  II.  c.  3.  §  12.  which 

enacts — "That  any  estate  pour  auter  vie  shall  be 
devisable  by  will,  &c.,  and  if  no  such  devise  thereof 
be  made,  the  same  shall  be  chargeable  in  the  hands 
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of  the  heir,  if  it  shaU  come  to  him  by  reason  of,» 
ipecial  occupancy,  as  assets  by  descent,  as  in  case 
pf  lands  in  fee  simple.  And  in  case  there  be  no 
special  occupant  thereof,  it  shall  go  to  the  executors 
or  administrators  of  the  party  that  had  the  estate 
thereof  by  virtue  of  the  grant ;  and  shall  be  assets 
in  their  hands/' 

50.  By  the  statute  14  Geo.  II.  c.  20.  §  9.  reciting 
the  statute  29  Cha.  II.,  and  that  doubts  had  arisen, 
where  no  devise  had  been  made  of  such  estates,  to 
whom  the  surplus,  after  debts  paid,  should  belong ; 
it  is  enacted — "  That  such  estate^  poitr  auter  rie,  in 
case  there  be  no  special  occupant  thereof,  of  which 
no  devise  shall  have  be^i  made,  according  to  the 
said  act,  or  so  much  thereof  as  shall  not  have  been 
so  devised,  shall  go,  be  applied  and  distributed,  in 
the  same  manner  as  the  personal  estate  of  the  testator 
or  intestate." 

51.  It  was  held  by  Lord  Eldon,  in  a  modem  case,  Ripley  t. 
to  U.e  in.««t  in  «,  e«aU  ^  «^  «.  f  a  ■»«,  *jr^ 
his  executors,  administrators,  and  assigns,  beyond  Ihe 

debts,  belongs  to  those  who  are  entitled  to  the  per- 
sonal estate. 

52.  Where  an  estate  was  limited  to  a  man  and  Of  Special 
his  heirs,  or  the  heirs  of  his  body,  during  the  life  ^^^^P**^*y* 
of  another  person,  no  general  right  of  occupancy 

could  arise ;  for  the  heir,  or  heir  of  the  body  of  such  ^ 
grantee,  might  and  still  may  enter  on  the  death  of 
his  ancestor,  and  hold  the  possession  as  special  occu- 
pant ^  having  an  exclusive  right,  by  the  terms  of  the 
original  contract,  to  occupy  the  lands  during  the 
residue  of  the  estate  granted. 

53.  It  is  stated  in   Roll's  Abridgement,  from  a  lit.  Occu- 
case  in  Dyer,  that  if  a  man  leases  land  to  one  and  j^^^^]  3/^  * 
his  executors  for  the  life  of  J.  S.,  and  ^mtui^fuo^vk,  P^*  ^0- 
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dies,  the  executors  shall  be  special  occupants,  though 
Builer  ▼.  it  be  a  frank  tenement  In  the  next  paragraph  RoH 
ChevertoD.     jug^rrts  a  case  directly  contrary.     If  a  man  grants  a 

rent  to  another,  his  executors  and  assigns,  for  the 
Kfe  of  J.  S.,  and  aj^r  the  grantee  dies,  nislldng  stt 
executor,  the  executor  shall  not  be  a  special  occu- 
pant ;  because  it  is  a  frank  tenement^  which  cannot 
descend  to  the  e^tecutor. 
VoL3.466.       54.  Lord  Hardwicke  is  reported    by  Atkins  to 

have  cited  the  first  of  these  cases,  and  to  have  as- 
Irish  Rep.      sented  to  it.     iLord  ftedesdale  has  expressed  strong 

doubts  as  to  this  point ;  and  has  justly  observed, 
.  that  the  title  of  an  executor  depends  on  his  taking 
upon  himself  the  administration  of  the  v^ill,  therefore 
does  not  commence  instanter,  but  by  his  subsequent 
act*  As  to  an  adminisiiator,  es  necessitate  his  title 
cannot  commence  instanter.  It  should  therefore  seem 
that  the  character  of  special  occnpant  cannot  pro- 
Tit.  Estates,  perly  ^belong  to  either.     That,  ori  the  contrary,  Lord 

Chief  Baron  Comyn,  in  his  Digest,  states  the  tase  in 
Dyer  as  having  decided  that  the  executor  shall  not 
have  the  land  as  special  occupant ;  for  an  occupant 
has  the  freehold,  which  an  executor  cannot  take; 
and  refers  to  the  secbnd  case  stated  in  fioO  as  an 
authority  for  tiiis  points  Tliat  case,  which  was  Idng 
subsequetit  to  the  case  m  Dyer,  was  certainly  m 
V.  3.  264.  conformity  to  the  opinion  of  Comyn ;  and  accord- 
"^^^^-         ing  to  Salter  V.  Butler,  Moo.  664.   Cro.  Eli;?.  901- 

Yelv.  9.  the  law  seemed  to  have  been  uilderstood  by 
Peer  Williams  as  so  settled  j  though  he  did  nof  ap- 
pear  satisfied  with  it. 

55.  It  is  however  held  by  some,  that  an  executor 

or  administrator  may  take  a  freehold  estate  as  special 

Tit.  Estate     occupant,  up6n  the  authority  of  the  following  passage 

^^   ^^'  '    in  Bacon's  Abridgement,  supposed  to   have  been 
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written  by  Lord  Chief  Baron  Gilbert : — "  If  3  lease 
be  made  of  land  to  J.  S.»  his  executors  and  assigns, 
duiing  the  life  of  B.,  the  executors  of  J.  S.  shall  be 
the  special  occupants  if  he  die  in  the  life  of  Bl ;  for  * 
though  it  be  a  freehold,  which  in  due  course  of  law  * 
would  not  go  to  executors,  yet  they  may  be  designed, 
by  the  particular  words  in  the  grant,  to  take  as 
occupants  ;  and   such  designation  will  exclude  the 
occupation  of  any  other  person  ;  because  the  parties  Vide  Ripley 
themselves,  who  originally  had  the  possession,  have  worth^nfra. 
filled  it  up  by  this  appointment.** 

56.  In    a    modem    case    it   was   held  by    Lord  Atkinson 
Kenyon    and   the   other  judges,   that  if  an   estate  4  Term'k, 
four  outer  vie  be  limited  to  a  man,  his  heirs,  exe-  ^29. 
cutx)rs,  administrators,  and  assigns ;  it  descends  t6 

the  heir  as  a  special  occupant,  in  preference  to  the 
executors. 

57.  Archbishops  and  bishops  were  formerly  con-  Ecclesiastical 
sidered  as  tenants  in  fee  simple  of  the  lands  which  f^xk^ts 
they  held  in  right  of  their  churches.     As  to  rectors,  for  Life, 
parsons,  and  vicars.  Lord  Coke  says,  that  ftr  the  id.341  a.^L 
benefit  of  the  church,  and  of  their  successors,  they  f*^^  f  6^8. 
were  in  some  cases  esteemed  in  law  to  have  a  fee 

lunple  qualified ;  but  to  do  any  thing  to  the  preju- 
^ce  of  their  successors,  in  many  cases  the  law 
fudged  them  to  have  in  eflfect  but  an  estate  for 
Kfe.  Since  the  several  statutes  by  which  aU  eccle-  T"t.  32. 
siastical  persons  and  corporations  are  restrained  from 
Nation,  except  by  leases  for  three  lives  or  21 
years,  they  are  generally  considered  as  ^uo^'  tenants 
for  life  only. 

58.  In  consequence  of  this  principle  it  is  enacted 
hythe  statute  28  Hen.  VIII.  c.  11.  §  6.,  that  in  case 
^7  incumbent,  before  his  death,  hath  caused  any  of 
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his  glebe  lands  to  be  manured  and  sown,  at  his  own 
proper  costs  and  charges,  with  any  com  or  grain, 
that  then  all  the  said  incumbents  may  make  and  de- 
clare their  testaments  of  all  the  profits  of  the  com 
growing  upon  the  said  glebe  lands  so  manured  and 
sown* 
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Section  1. 

ALTHOUGH  tenants  for  life  are  entitled  to  tea-  ante,  c.  i. 
sonable  estovers,  yet  they  are  prohibited  from  ^  ^^• 
destroying  those  things  which  are  not  included  in 
the  temporary  profits  of  the  land ;   because  that 
would  tend  to  the  permanent  and  lasting  loss  of  the 
person  entitled  to  the  inheritance. 

2.  This  destruction  is  called  waste*  It  is  either  l>jfferent 
vpluntary,  which  is  a  crime  of  commission;  or  per-  waste ^ 
ndasLve,  which  is  a  matter  of  omission  only.  Volun- 
tary waste  chiefly  cpusists,  1.  In  felling  timber  trees* 
2.  Pulling  down  houses.  8.  Opening  mines  or  pits. 
i  Changing  the  course  of  husbahdry.  5,  Destroy- 
ing heir  looms. 

Vol.  L  K 
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Felling  5.  The  first  kind  of  waste  consists  in  felling  timber 

Timber.        ^^^g^  except  for  estovers ;   because    they  are  not 
1 1  Rep.  48  6.  deemed  part  of  the  annual  produce  of  the  land,  but 
belong  to  the  owner  of  the  inheritance :  and  there- 
fore the  tenant  for  life  has  only  a  qualified  property 
in  them,  as  far  as  they  afford  him  shade  and  shelter, 
^and  a  right  to  take  the  masts  and  fruit     But  all 
tenants  for  life  have  a  right  to  cut  down  coppices  and 
underwoods,  at  seasonable  times,  according  to  the 
custom  of  the  country ;  for  no  advantage  can  arise 
to  a  tenant  for  life  from  woods  of  this  kind,  but  by 
4iie  sale  of  them. 
1 1  Rep.  48  «.      4  In  the  case  of  leases  for  lives,  where  the  timber 
is^aund.322.  jg  included,  if  the  lessor  fells  the  trees,  the  lessee  may 

maintain  an  action  of  trespass  against  him,  and  will 
be  entitled  to  recover  damages  adequate  to  the  loss 
he  sustains ;  because  the  lessee  has,  by  his  lease,  a 
particular  interest  in  the  trees,  such  as  the  mast  and 
fruit  of  them,  and  shade  and  shelter  for  his  cattle ; 
and  may  lop  them,  if  they  be  not  thereby  injured. 
But  the  interest  of  the  body  of  the  trees  remains  in 
the  lessor,  as  parcel  of  his  inheritance ;  who  may 
punish  the  lessee  in  an  nciitm  of  waste,  if  he  fells  or 
damages  any  of  them.  So  that  both  the  lessor  and 
lessee  have  an  interest  in  the  trees  j  therefore  if  a 
■stranger  cuts  them  down,  each  of  them  shall  have 
an  action  against  him,  to  recover  his  respective  loss. 
Idem.  5.  Where  the  trees  are  excepted  in  the  lease,  which 

Spo(fner,       IS  usually  done,  the  lessee  has  no  interest  whatever 
Cro.Eliz.l8.  in  them;    and  the  lessor  may  have  an  action  ot 

trespass  against  him,  if  he  either  fells  or  damages 
Heydon  v.  them.  The  lessor  has  also  a  power,  as  incident  to 
G™db/i73.  the  exception,  to  enter  upon  the  land,  in  ordef  to 
J  ackson  v.  f^fl  ^nd  take  away  the  trees ;  though  this  power, 
5  Yes.' 088.    for  the  greater  caution,  is  often  expressly  reserved. 
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6.  Timber  trees  are  those  which  s^ve  for  building  i  inat.  53  a, 
or  rqnration  of  houses ;  such  as  oak,  ash,  and  ehn,  ^ "~  ^^^' 
of  the  age  of  twenty  years  and  upwards.    But  where 

oak  or  ash  are  seasonable  wood,  and  have  been  Vide  22  vin. 
usually  cut  down  at  certain  periods,  it  is  said  that 
it  is  not  waste  to  cut  them  down  at  that  time. 

7.  By  the  custom  of  some  countries,  certain  trees, 
not  usually  considered  as  timber,  are  deemed  to  be 
such,  being  there  used  for  building.    . 

Thus  it  was  held  in  8  Ja.  I.,  by  Lord  Chancellor  Cumber- 
Mesmere,  tliat,  in  the  county  of  York,  birch  tree$  ^tf  81T' 
were  timber,  because  they  were  used  for  building 
sheep-houses,  cottages,  and  such  mean  buildings. 
And  all  the  Justices  at  Seijeants'  Inn  were  of  opinion 
that  in  the  county  of  York  birch  trees  wera  timber, 
and  belonged  to  the  inheritance ;  therefore  they  could 
not  be  taken  by  the  tenant  for  life. 

8.  Lord  King  has  said,  that  it  was  the  tustom  of  2P.Wms, 
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the  country  that  made  some  trees  ^ber,  which 


generally  were  not  so  j  as  horse-chesnuts  and 
So  of  birch,  beech,  and  asp.  *  As  to  pollards,  not* 
withstanding  what  was  said  in  Howden  470.  that 
these  were  not  timber,  and  that  tithes  were  to  be  paid 
of  tfaar  loppings,  which  could  not  be  if  pollards  were 
timber ;  yet,  if  the  bodies  were  sound,  he  inclined  to  Ra  ▼; 
think  them  timber.  SecM  if  not  sound ;  they  being  Hanpiop, 
in  such  case  fit  for  nothing  but  fiieL  3  **or.  13(W. 

d.  If  a  tenant  for  life  tops  timber  trees,  or  does  i  in«t.  53  a. 
any  thmg  else  which  causes  them  to  decay,  it  is  waste.  ^^^^'  ^^  *' 
So  if  he  suffers  the  young  germins  or  shoots  to  be 
cbstroyed,  or  stubs  them  up. 


^ 


*  Walnut  trees  were  formerly  held  not  fb  be  timber :  bnt  Lord 
Kmg  appears  to  bm?e  been  of  opinion  that  tbey  were*  timber.  Id, 
^Hiere  is  however,  no  poaitiTe  decision  on  this  point. 

K2 
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* 

1  inst.  5S «.       lO.  Lord  Coke  says  that  cutting  down  willims, 

birch,  beech,  asp,  maple,  or  the  like,  standing  in  tibd 
defence  and  safeguard  of  a  house,  is  waste ;  as  also 
the  stubbing  up  a  quickset  fence  of  white  Ihom,  or 
sufiering  it  to  be  destroyed.  He  also  states  thM 
cutting  dead  wood  is  not  waste  ;  but  that  turning  of 
trees  to  coals  for  fuel,  when  there  is  stifficient  dead 
wood,  is  waste. 

12.  Although  tenant  for  life  has  a  right  to  cut 
down  underwood  at  proper  seasons,  according  to  the 
custom  of  the  country,  yet  it  was  held  in  a  modem 

Pigot  V.         case  that  a  tenant  for  life  has  no  prc^rty  in  the 

1  Ve^  Jim.    underwood  till  his  estate    comes  into  jpossession ; 

^79.  therefore  he  cannot  have  an  account  of  what  ws 

cut  wrongfully  by  a  preceding  tenant. 

Pulling  down      13.  Waste  may  be  done  in  houses,  bypuDingthem 

I  in8^*53  a.  d^wn,  or  by  suffering  them  to  be  uncovered,  whereby 
the  timbers  become  rotten.  If,  however,  a  house  be 
uncovered,  when  thie  tenant  ^omes  in,  it  is  no  waste 
to  suffer  it  to  fall  down;  but  it  would  be  Va»te  to 
pull  it  down,  unless  it  is  rebuilt. 

Bro.  Ab.       •    14.  If  a  lessee  razes  the  house,  aftd  builds  a  flew 
"  ^'  ^     *  Dne,  which  is  not  so  large  as  the  fonnef  »  it  is  I'^^s*^- 
But  where  an  old  house  falls  down,  and.  the  tefian* 
builds  a  new  one,  it  need  tibt  be  so  large  as  the  old. 

1  Inst-  53  i.       15.  If  glass  windows,  though  piit  in  by  the  tenant 

himself,  be  broken  or  carried  away,  it  is  waste.    So 

*  it  is  of  wainscot,  benches,  doors,  furtiacesj  arid  the 

like,' annexed  or  fixed  to  the  house,  either  by*h6 

reversioner  or  the  tenant. 

Opening  Pits      l6.  A  tenant  for  life-canttot  dig  for  gmvel,  lifl^» 

T£fi b.   ^^'  ^^^' ^^^  ^*^^  OIL  thelike,  unle».  for  the 
64  6.  reparation  of  buildingt^,  or  manuring  of  the  1*9"* 

Saunder's      JSTor  can  he  open  a .  new  mine  j  but  he  may  dig  ^^ 
12.  *     ^^'  take  the  profits  of  mines  that  are  open. 


!rUk  III.  Es&Ue  Jbr  Lije.  Ch.  ii.  §  I7r-e3r  i^ 

17.  Lord  Kiw  has  said,  that  a  tenant  for  life  of  Cjaveringv. 
coal  ooines  may  open  new  pits  or  sbltfts  for  workii^  2P.  Wms. 
the  old  vein  oP  coals,  otherwise  working  llie  same  ^^^' 
Huaes  would  be  impracticable. 

18.  If  a  person. has  mines  within  his  land,  and;  p^^^^fCL 
leases  the  land,  and  all  mines  therein,  the  lessee  12.  ' 
may  dig  for  them;   otherwise  he  can   derive   no 
advantage  from  them.  .  , 

19.  Where  a  person  seised  in  fee  of  lands,  in  whitfield 
which  there  were  mines  unopened,  conveyed  those  ^  p  ®^^* 
lands,  and  all  mines,  &c.  to  trustees  and  their  heirs,  240. 

to  the  use  of  A.  for  life,  &c.  A.  having  threatened 
to  open  the  mines,  the  reversioner  brought  a  bill  in 
Chancery  to  stay  him.  It  was  argued  on  behalf  of  A. 
that  the  mines  being,  expressly  granted  by  the  settle- 
ment with  the  lands,  it  was  as  strong  a  case  as  if  the 
mines  themselves  were  limited  to  A.  for  life^  and  like 
Saunders's  case.  But  Lord  Macclesfield  said,  tbat 
A.  having  only  an  estate  for  life,  subject  to  waste,» 
could  no  more  open  a  mine,  than  cut  down  timbei: 
trees.  On  a  rehearing.  Lord  King  was  of  the  same 
opinion. 

20.  The  conversion   of   one  kind  of  land  into  Cbangina  th# 

i_i      •      1       Course  of 

another,  as  the  changmg  of  meadow  to  arable,  is  also  Uusbandrj; 
waste }  because  it  not  only  changes  the  course  of  pj^^jj;^;^^^ 
hifibandry,  but  also  the  evidence  of  the  estate.       .2  Roil.  Ab. 

21.  The  plowing  up,  burning,  and  sowing  of  dowtt  ?^^^^^  ^ 
land  is  waste.     But  in  the  present  improved  state  Stewart, 
(^agriculture,  I  presume  the  old  doctrine  respecting  q^^^     ^^ 
the  chancinir  the  course  of  husbandry  would  Qot  \fe  Gonning,  ^  . 

^^1      ju       J  ^  2  Show.  R.  8. 

BtncUy  adhered  to. 

'  9&.  As  some  chattels  are  considered  in  law  as  part  DestructioD 
of  the*  inheritance,  and  called  heir  looms,,  so  the  Looms, 
deitmctiott  of  them  is  waste.     Thus,  if  a  .tenant  fij-  \  #7. 
lor  life  of  a  park,  vivary,  warren^  or  dove.  Ii0use»  2  —  304. 
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Icillt  so  many  of  the  deer>  fish,  game,  or  doves,  that 
there  is  not  sufiBcient  left  for  the  stores,  it  is  waste. 

23.  Permissive  waste  chiefly  condsts  in  suifeni^ 
the  buildings  on  an  estate  to  decay.  But  if  a  house 
be  ruinous  at  the  time  when  the  tenaiit  for  life  comes 
into  possession,  he  is  not  punishable  for  suffering  it 
to  fall  down  ;  for  in  that  case  he  is  not  bound  by  lur 
to  repair  it.  Yet  if  he  cuts  down  timber,  and  there- 
with repairs  it,  he  may  justify ;  because,  the  law 
favours  the  maintenance  of  houses. 

24.  The  Court  of  Chancery  will  not  decree  a 
tenant  for  life  to  repair ;  or  appoint  a  receiver^  with 
directions  to  repair :  for  it  would  tend  to  faarraas 
tenants  for  life  ;  and  suits  of  this  kind  would  be  at- 
tended with  great  expences,  in  depositions  aboit 
repairs^ 

25.  It  is  a  general  rule  that  waste  which  ensues  fiom 
the  act  ofGrod  is  excusable.  Sothatifahouwfiilb^in 
consequence  of  a  tempest,  the  tenant  will  be  excused. 
But  where  a  house  is  uncovered  by  a  tempesi;  Ae 
tenant  is  bound  to  repair  it,  within  a  reasonalile  tiaie, 
before  the  timbers  grow  rotten. 

26.  If  the  banks  of  a  river  are  destroyed  by  a 
sudden  flood,  it  is  not  waste.  If  the  banks  citht 
river  Trent  are  unrepaired,  it  is  waste ;  beotuse  the 
Trent  is  not  so  vic^ent  but  that  the  lessee,  by  his 
industry,  may  well  enough  preserve  the  banks. 

27.  By  the  common  law,  where  lands  were  grattted 
to  a  person  for  life,  he  was  not  liable  to  an  action  for 
waste,  unless  he  was  restrained,  by  express  words  in 
his  conveyance,  from  committing  waste :  because  it' 
was  in  the  power  of  the  person  who  created  the  estate 
to  impose  such  terms  on  his  tenant  as  he  thongi^t 
proper.  This  doctrine  was  found  extremdy  inooiN 
venient,^  as  such  tenants  took  advantage  of  the  ignot 
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cance   of  their  landlords,   and  committed  acts  of 
-waste* 

98.  To  remedy  this  grievance  the  statute  of  MarU 
biic^,  S2  Hen.  IIL  c,  S4.  gave  to  the  owners  of  the 
inheritance  an  action  of  waste  against  tenants  Vor  life, 
in  which  they  were  entitled  to  recover  fuU  damages 
for  the  waste  committed.  As  the  recompence  given  2in$t.  144^ 
hy  this  statute  was  frequently  inadequate  to  the  loss 
sustained,  the  statute  of  Gloucester,  6  £dw.  I.  c.  5.  id  299^ 
increased  the  punishment,  by  declaring  that  the  place 
wasted  should  be  recovered,  togetha*  with  treble 
damages ;  as  an  equivalent  for  the  injury  done  to  the 
inheritance. 

9Q.  No  person  is  entitled  to  an  action  of  waste  i  Inst.  53  6. 
against  a  tenant  for  life,  but  he  who  has  the  imme^  pLerJ^Caac^ 
diate  state  of  inheritance,  expectant  on  the  determi-  ^  R^.  76  b, 
nation  of  the  estate  for  life.    If  there  is  an  estate  of  Tracyr 
freehold  m  ssse^  interposed  between  the  estate  of  the  ^^"^^  •'••  ^®^* 
t^tttfor  life  who  commits  waste,  and  the  subse*- 
qoent  estate  of  inheritance ;  then  during  the  conti- 
nuance of  such  interposed  estate  the  action  of  waste 
is  suspended ;  and  if  the  first  tenant  for  life  dies  dur- 
ing the  continuance  of  such  interposed  estate,  the 
action  is  gone  for  ever. 

90.  Where  a  tenant  for  life  commits  waste,  and  2  Inst.  302^ 
afterwards  assigns  over  his  estate,  yet  an  action  of 
waste  may  be  brought  against  him. 

81.  If  a  woman  lessee  for  life  marries,  and  her  ciifton'3 

husband  commits  waste,  and  after  the  wife  dies,  the  p?®®*  ^  ^*P*^ 

75 

action  of  waste  is  gone ;  for  the  husband  never  had 
sny  estate  but  in  right  of  his  wife. 

S2.  The  statute  of  Marlbridge  only  prohibits 
fimen  from  committing  waste ;  yet  if  they  suffer  a 
stmiger  to  do  waste,  they  shall  be  charged  with  it : 
for^  i&  presumed  in  law  that  the  ^urmer  may  with* 
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stand  it':  et  qui  nan  obstaif  quod  obstare  potest,  facere 
videtur.  Secondly,  the  law  gives  to  every  man  hia 
proper  action;  therefore  the  lessor  shall  have  his 
action  of  waste  against  the  lessee  ;  and  the  lessee  his 
action  of  tre&fpass,  against  the  person  who  committed 
the  waste.  '  . 

iSS.  The  late  Mr.  Serjeant  WiUiams,  in  his  excellent 
Notes  on  Saunders's  Reports,  observes  that  the  action 
for  waste  is  now  very  seldom  brought ;  having  gives 
way  to  a  much  more  expeditious  and  eiasy  remedy,  by 
an  action  on  the  case,  in  the  nature  of  waste :  which 
may  be  brought  by  the  person  in  reversion  or  remain* 
der  for  life  or  years,  as  well  as  in  fee  ;  and  the  pkift. 
tiff  is;  entitled  to  costs,  which  he  cannot  have  in  an 
action  of  waste. 

34.  Lord  Cowper  says,  that  without  some  parti* 
cular  circumstances,  there  is  no  remedy,  in  law  or 
equity,  for  permissive  waste,  after  the  death  of  the 
particular  tenant. 

S5.  It  is  said  in  1  Roll.  Ab.  377-  pi- IS.  that  if 
there  be  lessee  for  life,  the  remainder  for  life,  the  re* 
mainder  or  reversion  in  fee,  and  the  lessee  in  po68e»' 
sion  wastes  the  land ;  though  he  is  not  punishable  by 
the  common  law,  during  the  remainder  for  life,  yet 
he  may  be  restrained  in  Chancery, .  for  this  is  a  par- 
ticular mischief.  Lord  Keeper  Egerton  is  reported 
to  have  said  that  he  had  seen  a  precedent  in  the 
tiifte  of  Richard  II.  where  in  such  a  case  it  was  de- 
creed in  Chancery,  by  the  advice  of  the  Judges,  on 
complaint  of  the  remainder-man  in  fee,  that  thefirst 
tenant  should  not  commit  waste  j  and  an  injunctx(»i 
was  granted.  ,  .  ..  ^ 

36.  Tlie  coiuts.  of  equity  have  long  pursued  thil 
principle,  and  will  award  a  perpetual  injunction 
against  Waste  whenever  the  caseirequires  it. ..  •    ' 
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•   37.  Mr,  Wojsley  being  tenant  for  life  of  a  ferin  in  Wowlcjr  v,, 
Dorsetshire,  consisting  of  poor  arable  land,  with  a  4  BiI^'parL 
sheep  walk,  and  about  400  acres  of  down  land,  under  Ca.  377, 
the  will  of  Lady  Stewart,  who  also  left  a  writing  under, 
her  hand  forbidding  the  ploughing  of  such  land  as 
ought  not  to  be  plowed ;  he  ploughed  up,  broke,  and 
biinit  part  of  tibie  down  land.   A  perpetual  injunction 
was  granted  by  the  court  of  Exchequer ;  and  con- 
finned  by  the  House  of  Lords. 

38.  A  court  of  equity  will  also  grant  an  injunction 
against  -waste  pendente  lite,  and  Lord  Hardwicke  has  2  Atk.  182: 

■ 

said  it  is  not  necessary  the  plaintiff  should  wait  till 
waste  is  actually  committed  ;  for  where  an  intention 
to  commit  waste  appears,  and  the  defendant  insists 
en  his  right  to  commit  waste,  the  coiut  will  grant  an 
iiijunction. 

-  S9*  The  court  of  Chancery  has  also  frequently 
gnmted  an  injunction  against  waste,  where  no  action 
for  waste  lay  at  law. 

.  40.  There  was  a  limitation  in  a  settlement  to  a  Pemot  n 
person  for  lifo,  remainder  to  trustees  to  preserve  con-  3  ^^^94. 
;tmgeitt  remainders,  remainder  to  his  first  and  other 
sum  in  tail,. remainder  to.  A.  for  life,  remainder  to  his 
first  and  other  sons  in  tail.  The  first  tenant  for  life 
cut. down  timber;  A.  the  second  tenant  for  life, 
bioagfat  his  bill  for  an  injunction  to  stay  waste.  Lord 
Hardwicke  said,  that  though  A.  had  no  right  to 
the  timber,  yet  if  the  first  tenant  for  life  should  jdie 
widiout  sons,  the  plaintiff  would  have  an  interest  in 
the  mast  and  shade  of  the  timber.  Therefore  upon 
the  authority  of  those  cases,  which  had  been  very 
numerous  in  the  court,  of  interposing  to  stay  waste 
ia  jthe  tenant  for  life,  where  no  action  could  be  main- 
.  t^tned  against  him  at  law,  as  the  plaintiff  bad  not  the, 
iBuaediate  rieniainder ;  th(^  injunQti<Hi  was  .granted.  . 
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F^rraAt  v.         41.  A  bill  was  brought  by  a  ground  landlord  to^ 

3Aa1V23.    ^^y  ^"^*^  ^  ^  ™^^^  lessee.     Lord  Hardwkkej 

said»  that  a  certificate  being  produced  of  the  wastiv^ 

he  was  of  opinion  the  plaintiff  had  the  same  eqiiiM 

as  in  other  cases  of  injunctions ;  and  granted  H^ 

s  Atk.  2iK    injunction.    In  another  case,  he  said  that  he  would^ 

have  no  scruple  to  grant  an  injunction  to  stay  wasti^ 

in  favour  of  an  unborn  child.  I 

The  Timber       42.  Although  no  action  of  waste  lies  where  theiei 

the^Pereon     ^  *^  intermediate  estate ;  yet  if  waste  be  done,  by 

entitled  to     felHng  timber  trees,  the  person  entitled,  at  that  iim  ^ 

the  Inherit-  i^     •   l     •  •     ^ 

ance.  to  the  mhentance  m  fee  or  in  tail,  may  seize  tbem;^ 

Bowie's  case,  ^^  bring  an  action  of  trover  for  the  recovery  of  them: ' 
11  Rep.  79.   fop  a  tenant  for  life  has  but  a  special  interest  in  treeli 

growing  on  the  land,  so  long  as  they  are  annexed  to^ 
the  land ;  but  if  he  or  any  other  person  severs  them ' 
from  the  land,  the  interest  of  the  tenant  for  life  in' 
tihem  is  thereby  determined ;  and  tiiey  become  the 
property  of  the  owner  of  the  inheritance. 

43.  It  follows  that  where  an  estate  is  limited  to ' 
several  persons  for  life,  with  remainder  to  their  first 
and  other  sons  in  tail,  the  first  tenant  in  tail  ^o  ii  ^ 
bom  becomes  entitled  to  any  timber  felled  by  the 
tenant  for  life. 
Uvedale  v.         43.  A  feoffment  was  made  to  the  use  of  A.  for 
2  RoU.  Ab.    life*  remainder  to  the  use  of  his  first  and  other  wn» 
11^-  in  tail ;  remainder  to  B.  for  life,  remainder  tobki^ 

and  other  sons  in  tail.  B.  had  issue  a  son,  and  aiter* ' 
A.,  not  having  any  son,  cut  down  timber.  It  w* 
resolved  that  the  son  bf  B.  might  have  an  action  rf 
.  trover  against  A.  for  the  timber:  because  the  p- 
perty  of  the  trees  was  in  him  who  had  the  inheritance 
of  the  land  when  they  were  cut ;  and  though  tke 
remainder  for  life  to  B.  was  an  impediment  t»  ^n 
action  of  waste  during  his  life,  yet  it  was  not  anf 
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fanpftdiment  to  his  son,  as  tp  the  property  of  the 
trees,  when  severed  from  the  land ;  which  B*  could 
not  have  for  the  debility  of  his  estate.  And  the 
posstbiUty  of  thie  estate  which  might  come  to  the  son 
of  A.,  if  A.  should  have  a  son,  was  not  any  impedi* 
meat  ^  inasmuch  as  it  was  a  mere  possibility,  which 
peradventure  never  would  happen,  and  was  nothing 
in  law  till  it  happened,  and  might  be  destroyed  by 
die  feoffinent  of  A. 

44.  One  seised  in  fee  of  lands,  conveyed  them  to  Whitfield 
trustees  and  their  heirs,  to  the  use  of  A.  for  life,  re-  2  TWms 
niainder  to  his  &8t  and  other  sons  in  tail,  remainder  ^^o. 
to  B.  for  life,  remainder  to  his  first  and  other  sons  in 
tail,  remainder  to  his  two  sisters  and  the  hc^irg  of 
•their  bodies,  remainder  to  the  giantor  in  fee.  A. 
and  B.  had  no  sons,  ind  one  of  the  sisters  died 
without  issue,  by  which  the  heir  of  the  grantor,  as  to 
<me  moiety  of  the  premises,  had  the  first  estate  of 
inheritance.  A»  having  cut  down  timber,  sold  it*^ 
the  heir  of  the  grantor  brought  his  bill  for  an  account 
of  a  moiety.  It  was  objected  that  it  would  be  more  .  .  . 
agreeable  to  the  rules  of  equity >  that  the  money  pro- 
duced by  the  sale  of  the  timber  ^ould  be  brought 
into  court,  and  put  out  for  the  benefit  of  the  sons 
unborn,  and  which  might  be  bom :  that  these  con- 
tingent remainders  being  in  gremio  legis^  and  under 
the  protection  of  the  law,  it  would  be  most  reason- 
afatediat  the  money  diould  be  secured  for  the  use  of 
^  mas;  when  there  should  be  any  bom.  But  as 
sow  as  it  became  impossible  there  ^ould  be  a  son, 
then  a  moiely  to  be  paid  to  the  plaintiff  And 
the  case  would  be  the  same  if  there  were  a  son  m 
tvnfre  Jiuriris,  c»  the  plaintiff  might  brmg  trover ; 
ttidthen  what  xessoa  had  he  to  come  into  equity, 
lord  Macdestfidd  said,  the  right  of  this  timber  be« 
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longed  tothcae  wfao^  at  the  time  of  its  being  severei^ 
ihwi  the  freehold,  were  entitled  to  the  first  estate  c£ 
inheritaace ;  and  the  property  became  vested  im 
them;  As  to  the  objection  that  trover  would  lie  at 
laW|  it  might  be  very  necessary  for  the  party  whe 
had  the  inhentance  to  bring  his  bill ;  because  it  nii^t 
]^e  impossible  for  him  to  discover  the  value  of  the 
tijnberi  it  being  in  the  possession,  and  cut  down  by 

iBro.R.i94>«  tenant  for  life. 

3 37*      .  The  cause  was  reheard  by  Loid  King^  who  was  of 

Pieot  V.  Bui-  ^v 

lodc^infhu     the  same  opmion. 

Newcastle  V.  45.  It.  is^  the  same  where  timber  is  severed  from 
2  P^W^  the  freehold  by  accident  Thus,  where  a  great 
241.  quantity  of  timber  having  been  blown  down  by  a 

storm  at  Welbeck,  the  seat  of  the  Duke  of  New- 
castle;  though  there  were  several  tenants  for  life; 
with  remainder  to  their  first  and  other  scms  in  taih 
yet  these  having  no  sons  bom,  the  timber  was  de^ 
creed  to  belong  to  the  ft*st  remainder-man  in  tail 
Vide  Gar^  46L  Where  there  are  trustees  to  pre^lerve  contiD- 
Tic  16.  cV.  g^  remainders,  the  Court  of  Chancery  will  not 

allow  of  waste  by  collusion,  between  the  tenant  for 
life  and  the  person  entitled  to  the  first  vested  estate 
of  inheritance ;  to  the  prejudice  of  persons  not  ht 
ess^m  ' 

41J.  Where  the  tenant  for  life  has  also  the  next 
existing  estate  of  inheritance,  subject  to  intermediate 
contingent  remainders^  in  tail ;  the  Court  of  Chancery 
will  not  allow  him  to  take  advantage  of  that  drciup* 
stance,  by  cutting  down  timber,  but  will  preserve  it 
for ,  the  benefit  of  the  intermediate  contingent  re- 
mainder-men. ". 
Williams  V.        48.  The  Duke  of  Bolton  was  tenant  for  life,  witk 

Duke  of  '  »      * 

Bolton,  cited  remainder  to  hi^^  first  and  other  scms  in  tail;  remwir 
1^7"^'    (ler  tftMip.  Orde  for  life,  remainder  toher  first  and 
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Ather  sons  in  tail,  with  estates  to  trustees  to  preserve 
Ac  contingent  remainders,  remainder  to  the  Duke  in 
fee.  The  Duke  had  lio  son,  but  Mrs.  Orde  had  a 
ton  bom,  who  died  soon  after.  The  Duke  cut  down 
timber.  Mrs.  Orde  had  afterwards  another  son,  who 
was  a  defendant  in  the  cause.  On  the  question  to 
whom  tliis  timber  should  belong,  Lord  Thuflow  was 
of  opinion,  that  as  it  was  not  competent  for  the 
Duke  to  cut  down  timber  in  respect  of  his  life  estate, 
he  should  not  take  advantage  of  his  own  wrong. 
That  the  timber,  altliough  by  severance  it  became 
personalty^  was  yet  bound  as  far  as  it  could  be,  to 
the  uses  of  the  realty.  That  the  administrator  of 
Mrs.  Ord^'s  first  son  was  certainly  not  entitled ;  the 
child  being  dead  at  the  time  of  the  timber  cut, 
tieither  could  her  second  son  claim  it ;  for  although 
he  had  a  vested  estate  of  Inheritance,  yet  such  estate 
wias  liable  to  be  divested  by  the  Duke's  having  a  son. 
He  therefore  thought  nobody  was  then  entitied  to 
it;  but  directed  the  Duke  to  pay  into  court  the 
money  for  which  the  timber  had  been  sold,  and  the 
interest  thereof. 

49.  In  piu*suance  of  the  above  direction,  the  Duke  Powlett  ?, 
of  Bolton  paid  in  the  money  arising  from  the  tim-  BoltonT 
her;  upon  his  death  in  1794  Mr.  Qrde,  the  husband  3  Ves.Jun. 
rf  Mrs.  Orde,   as  administrator  of  his  eldest  son^  i  c^x.  Rep. 
presented  a  petition  to  have  the  money  pidd  to  him ;  7^* 
t^  Court  directed  a  bill  to  be  filed.   The  defendants 
w^re  the  second  son,  who  was  tenant  in  tail  in 
^"eiiuunder  of  the  estates,  and  the  Duchess  of  Bolton, 
^recutrix  *of  the  late  Duke. 

Lord  Loughborough  said,  when  the  timber  wa^ 
cut,  no  doubt,  at  law,  the  Duke  would  have  taken, 
toeing,  the  fir^  owner  of  the  inheritance.  Btit  the 
€aiiit  very  properly  held,  that  he  should  not,  by 
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A  fraud  on  the  settlem^it,  which  made  him  tenant 

for  life,  gain  that  advantage  to  himself  in  his  lever* 

aion  in  fee;  considering  it  as  a  wrong  upon  the 

setdement.    The  consequence  was,  that  part  of  the 

property,  which  by  the  fraud  was  taken  from  the 

se^dement,  ought  to  be  restored  to  it ;  that  woidd 

cany  it  to  all  the  uses.    Mrs.  Orde  would  be  entitled 

Dare  v.         to  an  estate  for  life,  the  children  to  estates  in  tail 

Hopkins,       male ;  and  he  could  not  help  the  consequence  of 

1 10.  the  reversion  m  fee  gomg  to  the  Duke. 

Maybe  cut        50.  The  Court  of  Chancery  has  in  some  cases 

carder  of       directed  the  timber  growing  on  an  estate,  whereof 

Chancery,      a  persou  was  tenant  for  life,  to  be  cut  down  for  the 

piupose  of  paying  legacies  and  debts,  chaiged  upon 
the  inheritance^ 
ciaxton  V.         ^i.  A  person  devised  his  estate  to  his  wife  for  li£% 
2  Vem?i52.  ^i>^i^der  to  A.  B.  and  his  heirs,  upon  condition  that 

be  should  pay  several  legacies,  at  the  times  appointed 
in  his  will ;  if  he  did  not  pay  them  accordingly,  the 
estate  to  go  over.  A.  B.  filed  his  bill  in  the  Court 
of  Chancay,  stating  that  there  was  a  great  quantity 
of  timber  on  the  estate,  which  belonged  to  him; 
that  he  was  willing  it  i^ould  be  sold,  and  the  legacies 
paid,  bat  that  the  widow,  who  had  barely  an  estate 
f^MT  life,  and  could  make  no  profit  thereof  herself  i> 
combination  with  the  other  remainder-man^  designiqg 
to  make  the  plaintiff  forfeit  his  estate,  by  non*pay* 
ment  of  the  legacies ;  had  refused  him  pennissiOB  to 
&U  the  timber;  though  he  oflfered  satisfaction  im 
^y  damages  she  should  thereby  sustain.  He  thers^ 
fore  prayed  that  he  might  have  liberty  to  cut  dowB 
and  carry  off  the  timber,  and  sell  it  for  payment  of 
the  legacies. 

The  Court  thou^t  it  reasonable  that  the  pfainttf 
should  have  liberty  to  cut  down  and  take  off  the  tim^ 
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her ;  making  satisfaction  to  the  widow  for  breaking 
the  ground  &c.  and  referred  it  to  the  Master  to  see: 
what  quantity  of  timber  was  necessary  to  be  felled 
for  payment  of  the  legacies,  and  what  might  be  con-* 
leniently  spared. 

52.  The  Court  of  Chancery  has  also  directed  tim*- 
ber,  in  a  state  of  decay,  to  be  cut  down  for  the  beneit 
of  the  person  entitled  to  the  inheritance ;  provided, 
00  damage  were  doiie  to  the  tenant  for  life. 

53.  Sir  G.  Ireland  by  deed  granted  a  term  for  500  Aspinwall 
years  to  the  d^endant  and  others,  of  his  estates  in  2  Vern!*2i8. 
Lancashire,  to  commence  after  his  decease,  for  pay- 
ment of  debts  and  annuities;  and  by  will  devised  the 
-reversion  and  inheritance  thereof  to  the  plaintiff  for 

life,  without  impeachment  of  waste,  remainder  to  hi^ 
first  and  other  sons  in  tail.  The  testator  being  dead, 
and  the  trustees  in  possession  under  the  trust,  which 
was  like  to  have  a  long  continuance ;  the  plaintiff 
brought  his  bill,  setting  forth  that  he  was  reduced  to 
great  want,  that  there  was  much  decaying  timber  on 
the  estate,  which  the  trustees  had  no  power  ta  cut 
down,  and  prayed  he  might  be  permitted  to  take  off 
the  timber ;  aUowing  for  what  damage  he  did  the 
estate.  Although  it  was  objected  that  the  plaintiff 
Wght  die  before  the  trust  was  performed,  and  till 
thencould  not  be  let  into  possession  ^  therefore  to 
decree  that  he  in  the  mean  time  might  take  off  the 
timber,  would  be  a  prejudice  to  his  sons,  yet  the 
Court  decreed  a  commission  to  go,  to  take  off  timber 
fdr-tlie  plaintiff's  relief  and  support,  not  exceeding 
^500. 

54.  A.  was  tenant  for  life,  remainder,  as  to  one  Bewick  v. 
nioiety,  to  B.  in  tail,  and  sa  to  the  other  moiety  to  3p/wmt. 
aa  infant.      There  was  timber  upon  the  premises  267. 
gteatly  decaying,  whereupcm  B.  the  remainder-man 
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brought  a  bill,  praying  that  the  timber  which  was 
deca3dng  might  be  cut  down;  and  that  B.  and  the 
infant  might  have  the  money.  The  tenant  for  life 
insisted  on  having  a  share  of  the  money. 

Lord  Talbot  said,  1.  The  timber  while  standing 
was  part  of  the  inheritance,  but  when  severed,  either 
by  the  act  of  God,  as  by  tempest,  or  by  a  trespasser, 
belonged  to  him  who  had  the  first  estate  of  inherit- 
ance in  fee  or  in  tail,  who  might  bring  trover  for  it 
2.  The  tenant  for  life  ought  not  to  have  any  share  of 
the  money  arising  from  the  sale  of  the  timber ;  but 
since  he  had  a  right  to  what  might  be  suMcient  for 
repairs,  and  botes,  care  must  be  taken  to  leave 
enough  upon  the  estate  for  that  purpose  ;  and  what- 
ever damage  was  done  to  the  tenant  for  life  on  the 
premises  ought  to  be  made  good  to  him.  S.  With 
regard  to  the  timber  plainly  decaying,  it  was.  for  the 
benefit  of  the  persons  entitled  to  the  inheritance  that 
it  should  be  cut  down,  otherwise  it  was  of  no  value ; 
4  but  this  should  be  done  with  the  approbation  of  die 
M^ter ;  and  trees,  though  decaying,  if  for  the  de- 
fence and  shelter  of  the  house,  or  for  ornament. 
Vide  Lee  v.  should  not  be  cut  down.  B.  to  have  one  moiety  of 
lBro,R.i95.  *^®  money,  and  the  other  moiety  to  go  to  the  infant. 
Of  the  55.  It  has  been  usual  from  very  ancient  times, 

"without  where  estates  -for  life  are  expressly  limited,  to  insert 
Impeach-  a  clause  that  the  tenant  for  life  shall  have  the  lands, 
^^te!**         "  without  impeachment  of  waste  ;*'  which  words  were 

I  Inst.  220  a.  originally  held  to  exempt  the  tenant  for  life  from  the 

II  Rep.  82  6.  penalties  of  the  statute  of  Marlbridge  onlyj  not  to 

give  the  property  of  the  thing  wasted.  But  it  is  laid 
down  by  Lord  Coke  that  the  words  absque  impetitiatie 
vasti^  that  is,  without  any  challenge  or  impeachment 
of  waste,  enable  the  tenant  for  life  to  cut  down  tim** 
ber,  and  convert  it  to  his  own  use.    Otherwise  if  the 
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words  were,  "without  impeachment  of  any  action 
i^  waste."  For  then  the  discharge  would  extend 
to  the  action  only,  and  not  to  the  property  of  the 
timber. 

56.  To  the  words,    "  without  impeachment    of  i  Ves.  265. 
waste/'  are  sometimes  added,  with    full  liberty   to 
^commit  waste.     And,  in  some  instances,  words  of 
restriction  are  inserted,  as,  voluntary  waste  in  houses 
only  excepted.     In  the  case  of  Garth  v..  Cotton, 
which  will  be  stated  in  Title  XVI.  Remaindery  the 
words  were,  ^'  without  impeachment  of  waste,  except 
voluntary  waste."    And  Lord  Hardwicke  held  that 
there  the  tenant  was  punishable  for  wilful  waste,  and  ' 
had  no  interest  in  the  timber,  otherwise  than  the 
mast  and  shade,  and  necessary  botes.    But  some 
eminen|;  lawyers  have  lately  held  that  the  words 
"  voluntary  waste  "  only  extend  to  houses,  and  not 
to  timber  trees. 

57.  It  has  been  long  fully  settled  that  the  words,  pyne  v.  Don, 
\  without  impeachment  of  waste,  give  to  the  tenant  for  JJ^™^* 

!  life  the  property  of  all  timber  trees  cut  down,    or 
,.  blown  down ;  and  of  all  timber  parcel  of  a  building 

blown  down.    It  has  however  been  held,  in  a  modem  pigot  v. 

case,  that  a  tenant  for  life  without  impeachment  of  ?  y^^^  j 

waste  cannot  maintain  trover  for  timber  cut  during  479. 

a  prior  estate ;  but  that  it  vests  immediately  in  the 

owner  of  the  inheritance. 

58.  Where  a  tenant  for  life,  without  impeachment  ^^y  v. 
rf  waste,  makes  a  lease  for  years,  and  the  lessee  w.  Jones,  51, 
commits  waste,  no  action  of  waste  will  lie  against 
him :  for  the  lease  Is  derived  out  of  an  estate  pri- 
vil^d;  and  if  waste  lay,  it  must  be  against  the 
itenant  for  life  who  made  the  lease;  and  he  was 
dispunishable. 

Vol.  I.  L ., 
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Tit.2.c.i.         59.  Th*  power  which  a  tenant  for  life  withirtft 

impeachment  of  waste  has  over  his  estate,  with  re- 
spect to  cutting  doSvn  timber,  must  be  exefcisfed 
duriftg  his  life ;  arid  cannot  be  delegated  to  any  oitket 
person,  so  as  to  enable  such  person  to  execitte  it 
after  his  death. 

3  Atk.  210.        60.  Lord  Hardwicke  has  said,  that  where  theie  is 

tenant  for  life  restrained  from  waste,  remainder  to 
etnother  for  life,  without  impeachment  for  waste ;  Hie 
Court  of  Chancery  will  not  suflfer  any  agreiemeftt 
between  the  two  tenants  for  Kfe,  to  commit  waSte, 
to  take  place,  "prior  to  the  period  at  which  the  ^eC^o^Md 
tenant  for  lifers  power  properly  commences. 

2  Atk.  383.         €1.  A  tenant  for  life,  without  impeachmttit  iX 

wkste,  is  notwithstanding  obliged  to  keej)  tenets 
houses  iti  repair,  unless  the  ch'atge  is  excessive ;  and 
shall  not  suffer  them  to  run  t^  ruin. 

How  far  re-        62.  The  clause  without  impeachment  of  waste  is 

5^^"^  ***      so  far  restrained  in  equity,  that  it  does  not  enable  a 

tenant  for  life  to  commit  malicious  waste,  by  puttihg 
down  houses :  for  in  that  case  the  Cburt  of  Chancety 
Avill  not  only  stop  him  by  injunction,  but  will  al^ 
order  him  to  rq>air  them. 

Vmev.Lord      6^.  Lord  Bernard,  on  the  marriage  of  his  s»i, 

??r™*''*;oo    settled  Raby  Castle  on  himself  folr  Kfe,   wrthtfut 

^  Vern»  73o.    .  1  «  •     « 

mdpeachment  of  waste,  remainder  to  his  son  for  Itfe, 
&c«  Afterwards  Lord  B.,  having  taken  some  disUke 
to  his  son,  got  SOO  woikmen  together,  and  sti^{>ed 
the  castle  of  the  iron,  lead,  doofs,  &c.  to  the  V^oe 
of  3000/. 

The  Court  of  Chancery  immediately  granted  an 

injunction  to  stay  committing  of  waste,  ill  puiihg 

Holt  V.  down  the  castle ;    and,  upon  the  hearing  of  tJhe 

2Ab.Eq.759.  cause,  decreed  not  only  the  injunction  to  Continue/ 

6  ... 


■ 
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but  that  the  castle  should  he  restored  to  its  former 
conditioa. 

64.  The  Court  of  Chancery  will  also  restrain  a    • 
tenant  for  life,  without  impeachment  of  waste,  from 
ciittiag  down  timber,  serving  for  sh^ter  or  ornament 

to  a  mai]8ion4iouse ;  as  also  timber  not  fit  to  be  felled. 

65.  A  bill  was  brought  by  a  remainder  man  to  Packingtony. 
restrain  a  tenant  lor  life,  without  *  impeachment  of  s^^^fi^ 
waste,  from  cuttijog  down  timber  which  served  as 
onuunent  or  shelter  to  the  mansion-house,  or  which 

w»8  unfit  to  be  fdled.    Lord  Hardwicke  granted  an  Astpn  w. 
aqiHiction  to  restcain  the   defisndant  from  cutting  iVes/264. 
down  trees  standing  in  lines,  avenues,  or  ridings  in  ^^^^  ^* 
tie  park.  Amb.  loV. 

66.  An  injunction  wift  moved  for   to    restrain  Strathmore 
Mr«  Bowes,  the  hud>and  of  Lady  Strathmore,  who  was  2  Bro7EL  88* 
tenant  for  life,  without  impeachment  of  waste,  from 

cutting  trees  in  the  rides  or  avenues  to  the  house,  or 
tittt  served  for  shade  or  ornament,  or  were  unfit  to 
be  cut  as  timber. 

Lofd  jKenyon  (M.  R.)  granted  the  injunction,  Downshire 
saying  it  ought  to  include  eveiy  thing  useful  or  oma-  g  veTlios 
mental  to  the  house ;  and  said  he  thought  himself  Tamwort^ 
bsnad  to  grant  it  as  to  the  ornamental  trees,  though  1^1^4797' 
^  should  not  be  planted  trees,  but  growing  na-  Bay  v.  Merry, 
tucally ;  also  to  extend  it  to  young  saplins,  and  trees 
BOt  fit  to  cut  as  timber. 

Gj.  The  Court  of  Chancery  will  not  however,  in  Rolt  v. 
cases  of  this  kind,  give  any  satisfaction  to  the  remain-  2  Ab.£q!  759. 
lier  man  lor  timber  actually  CBft  down. 

68,  The  Court  of  Chancery  will  not  permit  a 
tamot  for  life,  wsthout  impeachinent  of  waste,  to 
^oamnt  ifaobk  waifte. 

^.  Lord  Atcker  l^ing  tenant  tor  life,  without  im-  Plymouth 
peadmeiit  jtf  waste,  dT  an  estate  which  was  decrsed  T*^^';,:n 

L2 
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to  be  sold,  and  the  money  invested  in  Uie  purchase 
of  anotlier  estate  to  be  settled  to  the  same  uses^  cut 
down  timber. 

Lord  Thurlow  held  that  Lord  Archer's  personal 
representatives  were  bound  to  account  for  the  timber 
cut :   for  as  Lord  A.  was  to  be  tenant  for  life,  with- 
out impeachment  of  waste,  of  the  estate  to  be  pur- 
Burges  v.       chased,  if  he  might  commit  waste  upon  the  other  estate, 
1 6  Ves.  1 74.  ^fore  it  was  sold,  he  would  have  the  benefit  of  douWe 

waste. 
Is  anncxedto      70,  The  privil^es  given  to  a  tenant  for  life,  by  the 
Esute!^^^^^*  words,  without  impeachment  of  waste,  are  annexed 

to  the  privity  of  estate,  and  determine  with  it  Thus 
1 1  Rep.  83  h^  it  is  said,  that  if  a  lease  be  made  to  one  for  the  tens 

of  another's  life,  without  impeachment  of  waste,  the 
remainder  to  him  for  his  own  life,  he  becomes  punish- 
able for  waste;  for  the  first  estate  is  gone  and 
drowned. 
Of  partial  ,  7L  Some  cases  have  arisen  where  estates  for  life 
do  v^aste.      ^^^^  "^^^^  given,  with  partial  powers  of  committing 

waste.     And  the  C<Jurt  of  Chancery  has  interposed 

to  restrain  the  tenants  for  life  from  exceeding  such 

powers. 

Uewit  V.  72.  Lands  were  devised  to  a  person  for  life,  with 

Amb!  508.      power  to  cut  down  such  trees  bs^  four  persons  named 

in  the  will  should  allow  of,  or  direct  by  writing.  All 
these  persons  being  dead,  it  was  decreed  that  the 
power  of  cutting  down  timber  remained  j  but  the 
Court  would  preserve  the  check.  It  wa3  referred 
to  the  Master  to  see  what  trees  were  fit  to  be  cut 
down. 
Chamberlain  73.  Mr.  Dumtoer  devised  hia  estate  at  C  to  his 
T'^Tf^  wife  for  life.    In  a  codicil  he  said,  •«  Whereas  by  my 

IfiTD.R.  loo.  '  Ml 

3  —  549.       will  my  wife  cannot  cut  any  timber,  now  loy  ^^ 


aad  mind  is^  that  she  mayi  during  so  loi^g  ^^  ^ 
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she  continues  my  widow,  cut  timber,  for  her  own  use 
and  benefit,  at  seasonable  times  in  the  year. 

Mrs.'  Dummer  began  to  fell  timber ;  the  person  in 
reversion  applied  for  an  injunction.  Lord  Thurlow 
utterly  rejected  the  idea  that  Mrs.  Dummer  was 
only  to  cut  timber  for  her  own  use,  or  for  estovers ; 
and  thought  her  entitled  to  cut,  not  only  such  timber 
as  would  suffer  by  standing,  but  every  thing  which 
could  fairly  be  called  timber ;  although  she  oould 
not  cut  such  sticks  as  would  only  make  paling;-  or 
saplins  not  proper  to  be  cut  as  timber.. 

74.  Bishops,  rectors,  parsons,  vicars,  and  other  eccle-  of  Waste  by 
siastical  persons,   being  considered  in  most  respects  Ecclesiastics,. 
as  tenants  for  Itfe  of  the  lands,  which  they  hold,  jure  $  57.  ' 
ecchsicp,  if  they  cut  down  trees,,  unless  for  reparations,  vin.  Ab.  Tit. 
they  may  be  punished  for  the  same  in  the  ecclesiasti-  l>'lap>datioD. 
cal  courts ;  *  as  'also  by  writ  of  prohibition. 

75.  By  the  statute  35  £dw.  I.  it  is  declared,  that 
parsons*  shall  not  presume  to  fell  trees  growing  in  the 
church-yard,,  but  when  the  chaneel  or  the  body  of  the 
church  requires  reparations^     And  Lord  Coke  has 

dted  a  case  where,  upon  complaint  to  the  king  in  1 1  Rep.  49  a. 
parliament  that  the  Bishop  of  Durham   had  com- 
mitted waste  by  destroying  timber,  a  prohibition  had 
issued  ag^nst  him.     In  another  case,  he  is  reported  stockman  v» 
to  have  said,  that  if  a  bishop  cut  down  and  sold  trees,^  RoU^Rep 
and  did  not  employ  them  for  reparation,  and  any  one  86. 
woidd  move  it,  he  would  grant  a  prohibition  out  of 
the  King's  Bench. 

76.  The  authority  of  this  dictum  has  been  doubted  Jefferson  v. 
in  a  modem  case,  in  which  the  Court  of  Common  f  ^'q^"^**^!* 
Pleas  held  that  it  had  no  power  to  issue  an  original  105. 

writ  of  prohibition,  to  restrain  a  bishop  from  commit* 
ting  waste,  in  the  possessions  of  his  see,  at  least  at 
the  suit  of  an  uninterested  person  ^  and.  doubted 

LS 
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Strachyv. 

Francis, 

2Atk.217- 


Knight  V. 
Moseley, 
Amb.  1 76, 


Titk  III.  Estate  Jbr  Life.  Ch.n.  %  76—79. 

ifdiether  even  the  Court  of  King's  Bench  had  such  a 
power. 

77*  It  appears  however,  that  the  Court  of  Chancery 
has  long  exercised  this  kind  of  jurisdiction ;  for  there 
is  a  case  stated  in  2  Roll.  Ab.  813,  in  which  Lord 
Keeper  Coventry  granted  a  prohibition,  at  the  suit 
of  a  patron,  against  a  prebendary,  for  having  wasted 
the  trees^  of  his  prebend ;  and  this  doctrine  is  now 
fuUy  established. 

78.  The  patron  of  a  living  moved  for  an  injiuiC' 
tion  against  the  rector  to  stay  waste,  in  cutting  down 
timber  in  the  church-yard.  Lord  Hardwicke  said, 
that  a  rector  might  cut  down  timber  for  the  repain 
of  the  parsonage-house,  or  the  chancel,  but  not  for 
any  conunon  purpose :  and  this  he  might  be  justified 
in  doing  under  the  statute  S5  £dw.  I.  stat.  2.  that 
by  the  custom  of  the  country  he  might  cut  down 
underwood  for  any  purpose ;  but  if  he  grubbed  it  up, 
it  was  waste.  He  might  cut  down  timber  likewise 
for  repairing  any  old  pews  that  belonged  to  the 
rectory;  and  was  also  entitled  to  botes  for  repair- 
ing barns  and  outhouses  belonging  to  the  parsonage* 
The  injunction  was  granted. 

79*  A  bill  was  brought  by  a  patron  against  a  rector 
to  stay  waste  in  digging  stones,  &c.  on  the  glebe, 
other  than  what  was  necessary  for  repairing  and  im* 
proving  the  rectory ;  and  for  an  account  of  what  had 
been  dug  and  sold.  The  defendant  demurred  as  to 
the  account ;  as  also  to  the  staying  the  digging  (^ 
stones,  other  than  for  repairs  and  improvements: 
and  by  way  of  answer  set  out  that  the  quarries  were 
evened  before. 

The  Court  said,  the  parson  had  a  fee  simple  ipJi^ 
fied,  und^  restricticms,  in  right  of  the  chulch ;  but 
he  coold  not  do  eviery  thing  that  a  private  owner  of 
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ap  fpheritanc?  cpuld :  he  couJ^  not  commit  waste, 

DOT  open  mioeilf  but  might  wpr^  those  s^r^ady  opened. 

Ilyeu  a  hialv^  could  not.    Talbot  Bishop  of  Pmrham  Rutland's 

^ypliod  tQi  parliament  to  enskble  him  to  open  mines,  f  ^ev.  107. 

but  it  was  rejected.    Parson^  s^y  fell  timber,  or  dig  contrav 

3faU)$;  to  repair }  ^h^y  have  also  been  indulged  in  seH- 

ing  such  t^uber  or  stone,  where  the  money  has  been 

^plied  ijn  repairs,     Injuuctioni^  h^ve  been  granted 

even  against  bisihc^s,  to  restrain  thf  iQ  from  felling 

large  quantities  of  timber,  at  the  iustance  of  the 

Attorf^ey  General  on  bohalf  of  the  crown,  the  patron 

of  bishopriclcs.     ^f  the  den^urrer  had  only  gone  to  an 

a^pQunty  it  had  bee^  good }  fm*  the  patron  cannot 

hjive  any  profit  fi^om  the  living^  but  it  was  too  general, 

aod  m\ii^t  be  overruled* 

80.  In  a  modern  case  Lo^d  Thurlow  gfanted  an  in-  Hosidns  v. 
juQCtioQ  to  stay  waste,  against  the  widow  of  a  rector,  ^^^ne  ^'* 
4u|ing  the  vacaucy,  at  the  suit  of  the  patroness.  2Bro.R.552. 

81.  It  was  ^'esolved  in  4  WilJ.  &  Mary,  that  an  Jonesv.Hillr 
aption  on  the  case  for  dilapidations  luight  be  sned  3  Lev.  268? 
against  a  late  incumbent  whq  hftd  resigned  a  bene- 

Qce,  or  ag^st  the  personal  represtentatives  of  a 
d^e^sed  rector  or  vicar,  by  the  succesaor.     And  in  a 
nodem  ca^e  it  was  held  that  an  action  for  dilapida-  Radciifie  v» 
tions  also  lay  for  the  neglect  of  repairing  a  prebendal  2  XermR. 
house,  by  a  succeeding  prebendary,  against  his  prede-  ^0* 
cesser,  or  his  personal  representatiye. 

82.  By  the  statute  56  Geo.  III.  c.  52.  the  incum- 
bents of  any  benefice,  with  the  consent  of  the  patron 
and  the  bishop,  are  enabled  to  pay  the  monies  to 
arise  by  sale  of  any  timber  cut  from  the  glebe  lands 

of  such  benefice,  either  for  equality  of  exchange,  or  Tit.  32.  c.  2* 
for  the  price  of  any  house  or  lands  purchased  by  them, 
under  tiie  authority  of  a  statute  ^^ch  will  be  stated 
hereafter. 

J.4 
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Of  Accidents      gg..  At  common  law,  tenants  for  life  were  not  an- 

swerable  for  damages  done  by  fire,  \?hether  it  arose 
from  accident  or  negligence.  When  the  statute  rf 
Gloucester  rendered  tenants  for  life  answerable  for 
waste,  without  any  exception,  it  rendered  them  re- 
sponsible for  all  damages  done  by  fire.  But  now  by 
the  statute  6  Ann.  c.  31.  §  6.  it  is  enacted,  "  That 
no  action,  suit,  or  process*  whatsoever,  shall  be  had, 
maintained,  or  prosecuted  against  any  person  in  whose 
house  or  chamber  any  fire  shall  accidentally  begin,  or 
any  recompence  be  made  by  such  person  for  any 
damage  sufiered  or  occasioned  thereby ;  any  law,  usage, 
or  custom  to  the  contrary  notwithstanding.'* — By  the 
7th  section  of  this  statute  it  is  provided,  that  nothing 
in  this  act  shall  defeat  any  contract  or  agreement 
made  between  landlord  and  tenant 
Chesterfield  84.  In  consequence  of  this  last  clause  it  has  been 
▼.Boston,  determined,  that  where  a  tenant  for  life  under  a  set- 
626.  tlement  covenanted  to  keep  a  house  in  good  and 

sufficient  repair,  and  the  house  was  burnt  down  by 
accident,  he  was  bound  to  rebuild  it. 
6  Term.  R.        ^5.  It  is  now  become  usual,  where   the  intention 
651-  of  the  parties  is  that  the  tenant  shall  not  be  liable 

to  rebuild  in   case  of  accidental  fir^  to  except  it 
in  the  covenant  to  repair. 
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TITLE  IV- 
Estate  Tail  after  possibility  qf  Issue  Ea^tmct. 


.» 


1.  How  U  ariies. 

8.  It  has  some  Qualities  of  an 

Estate  Tail. 

9.  But  is  in  fact  only  an  Estate 

for  life. 


10.  This  Tenant  has  the  Property 

of  the  Timber. 
12.  But  is  restrained  from  mdU' 

cious  Waste. 
16.  His  Privileges  not  graTitable 

over. 


Section  1. 

WE  now  come  to  treat  of  those  estates  for  life  Howitariaes, 
which  are  derived  from  the  operation  of  some 
principle  of  law.  Of  these  the  first  is  called  an  estate 
tail  after  possibility  of  issue  extinct ;  which  is  thus 
described  by  Litdeton :  "  Where  tenement  are  given  J  32. 
to  a  man  and  to  his  wife  in  especial  tail,  if  one  of 
diem  die  without  issue,  the  survivor  is  tenant  in  tail 
after  possibility  of  issue  extinct.'* 

2.  <<  So  if  they  have  issue,  and  the  one  die,  albeit     idenu 
that  during  the  life  of  the  issue,  the  survivor  shall  hot 

be  saidflenant  in  tail  after  possibility  of  issue  extinct ; 
yet  if  the  issue  die  without  issue,  so  as  there  foe  not 
any  issue  alive  which  may  inherit,  by  force  of  the 
entafl,  than  the  surviving  party  is  tenant  in  tail  after 
possibility  of  issue  extinct.** 

3.  <<  Also  if  tenements  be  given  to  a  man  and  to     Id.  1 33.  . 
his  heirs  which  he  shall  beget  on  the  body  of  his  wife ; 

in  this  case  the  wife  hath  nothing  in  the  tenements, 
and  the  husband  is  seised  as  donee  in  special  tail : 
and  in  tliis  case,  if  the  wife  die  without  issue  of  her 
^y,  begotten  by  her  husband,  then  the  husband  is 
tenant  in  tail  aAer  possibility  of  issue  extinct.** 


Littleton, 
§34. 
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4.  <<  And  note  that  none  can  be  tenant  in  tail  after 
possibility  of  issue  extinct,  but  one  of  the  donees^  or 
the  donee  in  espedal.  tail.  For  the  donee  in  ^neral 
t{ul  cani\ot  be  ^%^  to  be  ten£|.nt  in  taQ  after  posBibility 
of  issue  extinct ;  because  always  during  his  life  he 
may  by  possibility  have-  i^sue,  which  may  inherit  by 
force  of  the  same  entaiJL  And  in  the  same  manner 
the  issue  which  is  heir  to  the  donees  in  especial  \:ailf 
cannot  be  tenant  in  tail  after  possibility  of  issue 
extinct,  for  the  reason  abovesaid." 
I  Inst.  28  o.        5.  Nothing  but  a  moral   impossibility  of    having 

issue  can  give  rise  to  this  estate.  Thus  if  a  person 
gives  lands  to  a  man  and  his  ¥rife,  and  to  the  heirs  of 
their  two  bodies,  and  they  Ijv^  to  a  hundred  yf afs^ 
without  having  i^ue,  yet  they  are  tenants  in  tail ;  tos 
the  law  see3  no  impossibility  of  their  having  issu^. 

6.  The  in^possibility  of  having  hw^  niust  pfocsf^ 
from  the  9ct  of  God,  and  not  froi^  the  act  pf  t})$ 
pfurtie^.     For  if  ]m^  ^  given  to  a  rm^  ftfid  ¥? 
wife,  and  to  the  heira  of  their  two  bodies,  w^  aft^ 
they   are  divorced,  cay^^  pr^eniractm»  or  eofm^r 
guinitatiff  their  estate  of  ]in!^eritane§  is  turned  tp  a 
joiut  estate  for  lifq  j  s^nd  n^though  they  ^a4  once  99 
inheritapce  ip  them*  y*t  for  th»t  the  estate  i»  Alti^4  * 
by  their  own  act,   and  not  by  the  wt  of  GcNif 
vif*  by  the   death   of  either  p^rty  without  issm* 
th^  are  not  tens^nts  in  tail  after  possibility  of  \mvi^ 

extinct. 

7*  A  person  may  be  tenant  in  tail,  afte^  possibility 
of  issue  extinct,  of  an  §st#t§  )U  r^nisinder,  a3  w#  ^ 
of  an  estatie  in  pijssegsjfin.    Thug  if  a  )§aip  be  ro»dfi 

to  A.  for  life,  f^mmier  %o  B.  mi  his  wife,  in  spe^ual 
^ ;  and  B,  djeg  Mahout  i^sue,  his  wi^w  will  immt^ 
cjiately  bgeoroe  tenant  in  tail  after  possibility  of  ip»*^ 

extinct. 


Idem. 


Bowles  s 

Case, 

11  Rep.  81  a. 
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8«  This  estate,  though,  strictly  spelling,  not  more  U  h$a  mme 
ban  an  estate  for  life,  partakes  in  some  circum-  2i"SSc^^ 
bmces  of  the  nature  of  an  estate  tail.    Fcmt  a  tenant  Tail. 
D  tall,  after  possibility  of  issue  extinct,  has  eight  '  ^^  ^^  ^- 
^a!itif»  or  privileges  in  common  with  a  tenant  in 
saiL     1,  He  is  dispunishable  for  waste,  because  he  2  inM.  302. 
wntinues  in  by  virtue  of  the  livery  upon  the  estate  }q^^*'  *' 
tail ;  and  having  once  had  the  power  of  committing 
mate,  he  shall  not  be  deprived-  of  it  by  the  act  of 
God.    9.  He  shdl  not  be  compellable  to  attorn* 
S.  He  shall  not  have  aid  of  the  person  in  reversion ; 
because  he  having  originally  the  inheritance,  by  the 
irst  gift,  has  likewise  the  custody  of  the  writings, 
irhidi  are  necessary  to  defend  iU    i.  Upon  his  aUen- 
adon  no  writ  of  entry  m  cansimili  caw  lies*    5.  After 
his  death  no  writ  of  intrusion  lies.    6.  He  may  join 
the  mise  in  a  writ  of  right  in  a  special  manner.    7*  In 
a  pntdpe  brought  by  him,  he  shall  not  name  him- 
adf  tenant  for  life.    8.  In  9,praxipe  brought  agamst 
Idm,  he  shall  not  be  named  barely  tenant  j%)r  life* 

9.  There  are  however  four  qualities  annexed  tp  But  is  in 
this  estate,  which  prove  it  to  be  in  fact  only  m  ^Js^uL 
estate  for  life.     1.  If  this  tenant  makes  a  feolQ^ent  for  Life, 
in  fee,  it  is  a  forfeiture ;  because  having  no  longer  a 
descendible  estate  in  him,  he  cannot  transfer  it  to 
anodier^  without  the  prejudice  and  disherison  of  the 

penx>n  in  remainder.    2.  If  an  estate  tail  or  in  &e 

descends  upon  him,  the  estate  tail  after  possibility  of 

sme  extinct  is  merged.    S.  If  he  is  impleaded,  and 

nakes  default,  tiie  person  in   reversion   shall   be 

leceived ;  as  upon  default  of  any  other  tenant  for 

fife.   4.  An  exchange  between  this  tenant,  and  a  Tit.32.0.c. 

hire  tenant  for  life,  is  good :  for,  vrith  respect  to 

dotation,  their  estates  are  equals  This  Tenant 

10.  It  is  saidby  Wray,  Chief  Justice,  that  if  <Jw  ^^ll^ 
tmat  Ms  the  trees^  the  person  vitttled  to  the  Timber. 
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• 

4  Rep.  63  a.  inheritance  shall  have  themj  for  inasmuch   as -he 

has  but  a  particular  estate  for  life  in  the  land,  he 
cannot  have  an  absolute  interest  in  the  trees  :  but  he 
shall  ndt  be  punished  in  waste,  because  his  original 
estate  was  not  ¥nithin  the  statute  of  Gloucester.    This 

1  Roll.  R.      is  denied  by  Lord  Coke,  who  is  reported  to  have  said, 

that  at  common  law  this  tenant  had  a  fee,  and  con- 
sequently full  power  to  fell  and  dispose  of  the  trees  j 
and  notwithstanding  the  statute  De  Denis  had  made 
the  estate  to  be  only  for  life,  yet  the  privilege  and 
liberty  was  not  taken  away. 
WiUjatns  T.  11 .  In  a  late  case  Lord  Eldon  held  that  a  tenant 
15  V^419.  i^  t^l  ^^^  possibility  of  issue  extinct,  being  dispi/*- 

nisliable  for  waste  by  law,  has  equally  with  tenant  for 

life,  without  impeachment  of  waste  by  settlement,  an 

interest  and  property  in  the  timber. 

But  18  re-  12.  The  Court  of  ^Chancery,   by  analogy  to.  the 

mSdous'^*'*"  rule  adopted  in  the  case  of  tenant  for  life,  without 

Waste.  impeachment  of  waste,  will  restrain  persons  seised 

of  estates  tail,  after  possibility  of  issue  extinct^  £pom 

^   puHing  down  houses,  cutting  down  trees  planted  for 

shelter  or  ornament ;  or  any  other  kind  of  malicious 

waste. 

Abraham  13.  A  woman  being  tenant  in  tail  after  possibility 

2Preein.  53.  <^f  ^sSue  extinct,  and  having  married  again,  her  second 

2  Show.  68.    husband  felled  some  trefes  in  a  grove  that  grew  near, 

and  was  an  ornament  to,  the  mansion-house.  Having 
an  intent  to  fell  the  rest,  the  person  in  remainder 
preferred  his  bill  to  restrain  her  from  £elling  those 
trees.  The  court  discovered  a  strong  inclination  to 
grant  the  injunction  j  but  the  case  was  referred. 
Anon,  14.  A  woman,  tenant  in  tail  after  possibility,  of  issue 

^^\  •  extinct,  was  restrained  from  comjnittitig.  waste,  jn 
pulling  down  houses,  or  felling  trees,  which. stood  in* 
defence  of  the  house;  and  also  friut-trees  in  the 
garden.    But  for  some  turrets  of  trees  which  stood 
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a  land's  length  or  two  from  the  house,  the  court 
would  grant  no  injunction,  because  she  had  by  law ' 
power  to  commit  Waste ;  and  yet  she  was  restrained 
in  the  particulars  aforesaid,   because  that  seemed 
malicious. 

15.  On  a  motion  for  an  injunction  to  stay  a  joint-  Cook  v. 
ress,  tenant  in  tail  after  possibility  of  issue  extinct,  1^5*^ 
from  committing  waste ;  it  was  urged  that  she  being  ^^* 

a  jointress  within  the  statute  11  Hen.  VII.  ought,  in 
equity,  to  be  restrained  from  putting  timber,  that 
being  part  of  the  inheritance,  which  by  the  statute 
she  was  restrained  from  alienating.  The  court  granted 
an  injunction  against  wilful  waste  in  the  site  of  the 
house,  and  pulling  down  houses. 

16.  The  privileges  which  this  tenant  enjoys  arise  HisPriTilflges 
ftom  the  privity  of  estate,  and  because  the  inheritance  "^^fiP^^^l^ 
was  once  in  him ;  therefdre  if  he  grants  over  his  estate 

to  another,  his  grantee  will  be  bare  tenant  for  life. 

17.  Thus  where  a  tenant,  of  this  kind  granted  over  Apreece*8 
his  estate,  the  grantee  was  compelled  to  attorn  as  3^^^^  241 
a  bare  tenant  f6r  life ;  and  so  to  be  named  in  a  quid 

juris  ckmat.  For  although  it  were  true  that  a  tenant 
of  this  kind  was  not  compellable  to  attorn,  yet  that 
was  a  privilege  annexed  to  his  person,  not  to  the 
estate ;  but  by  the  assignment  the  privity  was  altered, 
and  the  privilege  gone. 


(   1^8   ) 


TITLE  V. 

CURTESY. 

CHAP.  L 

Origin  tff  Estates  Mf  lAe  Cuttesg^  cmd  GrcfMstmai 

required  to  their  Existence. 

CHAR  11. 

CftDkat  IMigs  a  Mm  msy  be  Tenant  bg  ike  Curks/ 

and  Ntctmre  i^lhis  Estate. 


CHAR  I- 

Origin  ^Estates  by  the  Ctartesg^  und  <Srcmmlimx$ 

refmred  to  Ibeir  Ejcistenoe^ 


1 .  Xhigin  of  Curtesy* 
3.  Dacrtptkm  €f, 
.  5.  draunsttnoes  necasary  to  its 

Exiiience. 
B.  1**  Marriage. 
'6,  2*  Seiiiti* 

17.  3«  Jhme. 

18,  Who  must  be  bom  alioe. 


19.  In    the     Lifetime    of  tht 

Wife. 
21.  Aui  capable  t^Meri^i^^ 

Estate. 

25.  40  Death  of  the  Wife. 

26.  Curtesy  pi  Gtwelrfdnd. 

27.  Wkomaiy  *e  TiwnUM^ 

Curtenf' 


Section  1. 

Origin  of       rFlHE  second  estate  for  life  derived   from  the 
CurtesT.  A    common  law  is  that  which  a  husband  acqui^^ 

in  his  wife's  lands,  by  having  issue  by  her  j  which  is 
called  an  estate  by  the  curtesy  of  England :  ^^ 
before  issue  had,  the  husband  has  only  an  ^?tote 
during  the  joint  lives  of  himself  and  his  wife. 


$.  Littleton  sayd  tills  estate  is  so  icall^d,  because  ft     $  35. 
is  peculiar  to  England.    This  is  a  mistake ;  for  the 
custom  that  a  husband  who  had  issue  should  retain 
the  lands  of  his  deceased  wife,  during  his  life,  pre- 
vailed among  all  the  northern  nations,  and  is  to  be 
found  in  the  laws  of  Normandy.    It  is  said  in  Hornets  c.  i.  §  3: 
Mirror  to  have  been  established  in  England  by  King 
Henry  I.    This  is  elxtremely  probable ;  as  therie  is  a 
foil  account  of  it  in  the  treatise  that  bears  the  name  lj^.  7.  c.  I8. 
of  GiariviHe,  which  was  written  in    the  reign  rf  ^^^^'  ^7  b. 
fleiny  IL 

3.  An  estate  by  the  curtesy  is  thus  described  by  Description 
Littleton :  **  Where  a  ftiati  taJtcfth  a  wife  seised  in  ?  3^ 

fee  simple,  or  in  fee  tail  gptteral,  ot  seised  as  heir  m 
special  tail,  and  hath  hsixt  by  the  saMe  wif^,  mate  or 
femate,  boMi  slUi^,  albeit  the  issue  aJfter  ^th  or 
liveth,  yet  if  the  wife  dies,  the  husband  shall  hold  the 
Ittd  during  his  li^,  by  the  law  of  England.:" 

4.  Sir  Joseph  Jefeyll  has  observed  that  the  hu»-  2  P.  Wnw, 
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teftd's  tenancy  by  the  curtesy  has  no  moral  Ibiinda-       '   . 
tion,  and  is  tlierefore  properly  called  a  tenancy  by 
the  curtesy  of  England — ^that  is,  aJn  estate  by  the 
fevoor  of  tlie  law  of  England. 

5.  Littleton's  description  of  curtesy  points  out  four  Circmnstan- 

,     \       ,  .      ^x  .  ^    ces  necessary 

fttcttmstances  as  absolutely  necessary  to  the  e^st-  to  its  Exist- 
ence of  this  estate;  namely,  1.  Marriage;  2,  Seism  ®"^- 
of  the  wife ;  3.  Ifssue ;  4.  l&eath  of  the  wife, 

6.  With  resfpect  to  the  marriage,  it  must  be  between  !•  Marriage. 
pSttous  capable  of  contracting  together,  atid  duly 
«Aebrated. 

It  should  however  be  observed,  that  although,  where  2  Bum  Ecci. 
» tntotiage  is  void,  the  husband  does  not  acquire  a  ^'^'  '^^^• 
title  to  curtesy ;  yet  if  it  be  only  voidable,  and  is  not 
^mulled  during  the  life  of  ihe  wife,  the  husband  will 
^  tenant  by  the  curtesy :  for  no  marriage  can  be 
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avoided  by  the  ecclesiastical  courts,  after  the  dead 
of  either  of  the  parties. 

/  7*  With  respect  to  the  mode  of  proving  the  &ct  ol 
marriage,  it  will  be  stated  in  the  next  title. 

2.  Seinn.  8.  As  to  the  seisin  of  the  wife,  or  of  the  husbaiui 

in  right  of  his  wife,  it  is  a  circumstance  absolutd] 
necessary.    With  respect  to  corporeal  hereditament 

llDit.29a.   there  must  be  a  seisin  in  deed.     Thus  Lord  Cofa 

says,  if  a  man  dies  seised  of  Iand»  in  fee  simple,  oi 
fee  tail  general,  and  the  lands  descend  to  his  daughtei 
who  marries,  has  issue,  and  dies  before  entry,  the 
husband  shall  not  be  tenant  by  the  curtesy.    Yet  in 

Vide  Doct.  &  this  case  the  wife  had  a  seisin  in  law.     But  if  she  oi 

c.  15*.  h^^  husband  had  entered  during  her  life,  he  would 

have  been  tenant  by  the  curtesy. 

9-  The  time  when  the  seisin  commences,  whether 

1  Inst.  30  a.   before  or  after  issue  had,  is  immaterial.    For  if  a 

man  marries  a  woman  seised  in  fee,  is  disseised,  and 
then  has  issue,  and  the  wife  dies,  he  shall  enter  and 
hold  by  the  curtesy  :  so  if  he  has  issue,  which  dies 
before  the  descent  of  the  lands  on  the  wife. 

1  Inst.  29  b.        10.  If  a  woman,  tenant  in  tail  general,  makes  a 

**•  ^*  feoffinent  in  fee,  and  takes  back  an  esfttte  in  fee,  and 

marries,  has  issue,  and  dies.;  the  issue  may  in 
a  formedon  recover  the  land  against  his  father; 
because  he  is  to  recover  by  force  of  the  estate  taili 
as  heir  to  his  mother,  and  is  not  inheritable  to  his 
father. 

Mr.  Hargrave  has  observed  upon  this  passage,  that 
the  husband  could  not  have  curtesy  in  respect  of  the 
fee,  because  that  was  defeated  by  the  son's  recoveiy 
in  the  formedon ;  nor  in  respect  of  the  tail,  heca^ 
the  wife's  feofiment,  before  the  marriage,  had  discon- 
tinued it  J  consequently  there  could  be  no  seisin  «f  " 
during  tbe  marriage. 


2%fe  V.   Curtesy.   Oui.  $  11,   12.  Ifil 

!!•  It  has  been  stated  that  the  possession  of  a  Uti.f  28; 
lessee,  for  years  is  the  possession  of  the  person  to 

.  whom  the  inheritance  descends,  even  before  the 
receipt  of  rent  And  if  lands  which  are  let  for .  years 
descend  upon  a  married  woman,  who  lives  beyond 

.the  day  on  which  the  rent  becomes  due,  widiQut 
receiving  it,  yet  her  husband  will  be  entitled  to 
curtesy. 

12.  An  estate  tail  descended  from  her  brother  to  De  GmV. 
Alice  Richardson,  who  was  married,  and  had  issue ;  ^^^^4^"* 
&e  lands  were  let  on  leases  for  years,  and  the  rents 
were  payable  at  Michaelmas  and  Lady-day.  The 
tenants  being  greatly  in  arrear,.  Alice  did  not 
receive  imy  of  the  Lady-day  rents,,  but  died  four 
months  after  that  time';  nor  did  any  other  person 
receive  rent  rduring  her  life.  The  question  was, 
whether  her  husband  was  entitled  to  be  tenant  by 
the  curtesy. 

Lord  Hardwicke  said,  if  Alice  had  died  before 
Lady-day,  there  could  not  have  been  a  doubt  of  the 
husband's  right  to  curtesy }  because  ^  he  could  do  no- 
thing till  the  rent  became  due.  The  only  objection 
arose  from  the  n^lect  of  the4msband  in  not  distiifain- 
ing  for  the  rent  which  became  due  at  Lady-day. 
The  receq>t  of  rent  would  have  amounted  to  an  actual 
KJsm.    If  the  representatives  of  the  brother  had 

;  leceived  any  rent  during  the  life  of  the  wife,  it  would 
bave  been  a  material  objection,  but  no  part  of  the 
rent  which  accrued  after  the  death  of.  the  brother 
ws  6ver  received  by  the  wife,  or  by  any  other  person ; 
M>*that  the  possession  of  the  lessee  was. the  .pos- 
IKSttpn  of  the  wife ;  nor  could  there  be  any. other  , 
vikhaiit^  making  the  hmband  a  trespasser.    Decreed 

*  that  thefhusbapd  was  entitled  to  be  tenant  by  the 
curtesy*      ... 

VouL  M 
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Tit  S.  c.  4.        X8.*  A  lievifl^  to  *  exacutors  for  parent  ^f 

<k>M  not  pveteat  the  defioeat  of  the  jBtediold  and  in- 
h^tance ;  from  whence  k  fcdlows  that,  in  a  case  of 
tiais  kind^  there  wfll  be  cuiteny. 

't^avara's  14.  A  per80i!i»  who  had  issue  a  dauj^ter,  devised  ha 

8^p.  95  a.  ^<^  ^  ^  executcMTs  for  payment  of  his  debts,  and 

until  his  debts  were  paid.    The  executors  ent»ed 

Tide  TiL  8.     Xbe  daughter  married,  had  issue,  and  died :  afterwaidi 

the  debts  were  paid*  It  was  reserved  that  the  husband 
shoold  be  tenant  by  the  ciirtesy. 

1  Inst.  29  a.       15.  Where  the  estate  of  the  wife  is  let  for  lilo^ 

•32  a, 

before  Uie  marriage ;  the  husband  cannot  acquire  a 
seisin  thereof,  and  will  not  therefore  be  entitled  to 
curtesy.  If  a  rent  he  reserved,  it  seems. doubcful 
^hedi^  the.  husband  will  be  entitled  to  it  In  a 
Tit.  6.  C.18.    similar  case  Lord  Coke  was  of  opinion  that  the  wife 

should  have  dower. 

16.  With  req[>ect  to  the  seisin  which  is  necessary, 

in  incorporeal  hereditaments,  to  give  a  title  to  curtesy 

it  wiH  be  stated  in  Title  XXI.  Adwwsor^  and  the 

mibsequent  titles. 

3<»  Issue.  17.  The  third  circumstance  required  to  the  exists 

^7  a.      ^     euce  of  an  estate  by  the  curtesy  is  issue ;  after  which 

the  husband  was  formerly  allowed  to  do  htmiage  \ 

akme,  and  was  called  tenant  by  the  ciutesy  initiate.-# 

•Such  issue  must  however  have  the  following  qualities j 

to  entitle  the  husband  to  curtesy :  1 » It  must  be  bom  J 

alive ;  2.  In  the  lifetime  of  the  mother ;  3.  Be  oapsMe 

of  ii^eriting  the  estate.  i 

Whamuftbe      1$.  By  the  old  Uw  it  was  deemed  necessary  tliat^ 

Ihe  child  should  be  heard  to  cry  :  and  that  dnmm*^ 

Bract.  436  a.  rtance  was  to  be  proved  by  persons  who  actuaBy  heaiu 

1  Inst.  29  &.   it,  not  by  those  who  learned  it  by  heaisay.    littlctofM 

D^ist**  hcrirever  appears  to  have  doubted  whether  *  nwi  1 

B«ii.R.25.  necessary  to  prove  that  the  child  aiedj  and  Itofdi^ 

10 
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nr>k#>  tJPifittrt^  an  ^rgi^iirw^wt  frrtm  fht^  farm  nf  plPA^wg^ 

in  caaes  of  tldakiad*  to  parove  that  4By othei;  evidefice 
vtoid  be  suffident. 

■ 

il9.  The  Usue  must  be  bom  in  the  lifetinie  of  the  '?  tU  Life^' 
wi£k  r  so  that  i£  tiie  niiife  d)0s  in  chi)dbed»  and  the  wife. 


iBoe  is  taken  out  of  the  womb  bythe  CsBsazeaai  ilmt.29b. 
epeutieii^thehusbaodviUnatllieeiititM^tox^ur^^  8Rep.35a. 
Ibr  at  the  instant  of  the  mothet's^death  he  was  clearly 
not  entitled,  as  having  had  Do  issue  bom,  but  tibe 
land  descended  to  the  child^  while  in  Ins  mother's 
w>mbL;  and  the  estate,  being  once  so  vested,  shall 
not  be  taken  from  him« ' 

20l  It  is  immatetial  whether  the  issue  be  bom  8Rep.S5K 
iMfoiB  or  after  the  sebinof  the  wife.  Thus  if^  aft^ 
ime  i&  bora^  lands  descend  to  Hie  wiff^  be  the  issue 
dead  or  alive  at  the  time  of  the  descent^  the  husband 
diafl  be  taianiby  the  curtesy*  Sai^  after  the  deatii  13  Rep.  23; 
if  fte  issue,  thd  ^9ri&  acquires  kqda  sa  fee,  and  dies 
withoiit  haadnghad  actor  othar  issuer  her  husband  shall 
be  tenant  by  the  cufftesgr.  Fot  the  having  issue  and 
hetng  seised  during  the  coverture  is  sufficient^  though 
k  be  at  je^i^effal  times. 

SI.  The  issue  must  be  Juch  as  ir  capable  ^f  wh»^  Andcqmble 
riting  the  estate :  therefore  if  lands  be  given  to  a  ^l^^^ 
WQBum^  and  the  heirs^  mi^  of  her  body,  who  has  )  in^29b. 
iMBe  a  daughter  only ,  hear  husbal&d  will  not  be  tenant  8Bqp.36  6. 
bjrthe  curtesy.     > 

t2.  If  a  woman  seised  in  fee  martiM^  haaissue,  8Rcp.S4(.^ 
ad  then  the  husband  dies,  and  she  takes  another 
baibiaid,  astd^  has  islur  by  him,  thoughtbe  first  isskit 
befimi^  juafctbraoeond husband  sh^  be  tenant  by 
Ih^  eucteiy^ }.  because  his  issue  by  possibility  may 
if  the  firstiissue  die  widumt  issue.         . 
Itris  a  rule  <^  law  that  no  person  cap  be-  hetr  tit,  as,  c.  3* 
te'WB^  aieestorj  unless  audi  #acesti^  died  seised? 

M2 
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•  ' 


4^  Death  of 
the  Wife. 


Cufteiiyin 
Gavel-nud. 


Who  iiAy;be 
Tenants  by 
the  Curtesy. 


7  R^p.  25  a. 
1  Vent.  417. 
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^ence  probably  arose  the  doctrine  which  requires'  an 
actual  sei&i  m  the  wife ;  for,  without  such  an  actual 
seisin^  her  issue  would  not  be  capable  of  inheritng 
fiom  her* 

^  If  the  wife  has  issue,  and  after  is  attainted  of 
felonjr,  so  as  the  issue  cannot  iniierit  to  her,  yet  the 
husband  shall  he  tenant  by  the  curtesy,  in  respect  of 
the  issue  bom  before  the  felony,  which  by  possibility 
might  then  have  inherited.  But  if  the  .wife  had  been 
attainted  of  felony  before  issue  had,  although  she  had 
issue  afterwards,  the  husband  would  i^ot  be  tenant  by 
the  curtesy. 

25.  The  fourth  and  last  circumstance  necessary  to 
give  a  title  to  curtesy  is  the  death  of  the  wife ;  by 
which  the  *  estate  of  the  husband  becomes  consun- 
tnate. 

26.  By  the  special  custom  of  gavd-kind,  a  hus* 
band  who  survives  his  wife  is  entitled  to  a  moiety  of  ber 
lands,  whether  he  has  issue  or  not;  but  which,  in  con* 
formily  to  the  custom  of  Normandy,  is  forfeited  by  a 
second  marriage.  Mr.  Robinson,  in  his  treatise  on 
<xavel-kind,  observes  that  this  was  fbrmeriy  called  the 
Man's  Free  Bench^  and  cites  a  record  of  21  Edw.  I. 
in  which  the  custom  is  recogni2ed. 

27*  As  to  the  'persons  who  are  capable  of  acquirtng 
an  estate  of  this  kind,  it  will  be  sufficient  to  observe, 
that  all  those  who  are  capable  of  taking  fteelMd 
Estates,  may  be  tenants  by  ^the  cqjrte^* 

28.  An  alien  cannot  be  tenant  by  the  curtQ^»  fer 
althou^  he  may  take  an  estate  by  purohase^for  the 
benefit  of  the'crowQi  yet  he  oaaanot  Uke  an  estate 
by  act  of  law :  for  the  jaw  wfllnot  transfer  an  estste 
to  a  person  whd  cannot  keep  it,  but  must  imiaiedi- 
ately  give  title  to  anott|er«  J£  an  alien  be  made  s 
denizen,  and  ieifterwajrds  has  issuei  he  may  be  teQft&t 


Tmt  y.   Curtesy.   Ch.i.  %  2fr,  99.  USS^ 

ij  the  curtesy,  in  respect  of  such  issue ;  though  he 
rould  not  be  entitled  on  account  of  issue  had 
before. 

29«  Persons  attainted  .of  treason  or  felony  cannot  Bio.  Ab. 
be  tenants  by  the  curtesy  j  for,  being  extra  legem  Curtesy,  is, 
pMift*,  they  are  become  incapable  of  deriving  any 
benefit  from  the  law ;  and  by  consequence,  of  this  in 
particular,  which  intended  to  give  the  inheritance 
only  to  those  who  were  capable  of  holding  it  during 
fteir  lives^ 


I 

« 
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Estates  in 
Fee  Simple. 


437  b. 


Bro'.  Ab« 
£BUte,25< 


TITLE  V. 

CURTESY. 

CHAP.  IL 

Of  what  Things  a  Man  may  be  Tenant  hy  the  Curiestf, 

and  Nature  qf  this  Estate. 


1.  Eitatti  in  Fee  Simple, 
5.  Estates  TaiL 

11.  Estates  in  Coparcenary  and 

Common. 

12.  Trust  Estates. 

13.  Money  to  be  laid  out  in  Land- 

15.  EquiUes  of  Redemption. 

16.  Incorporeal  Hereditaments. 

1 7.  What  Thi$igs  are  not  liable  to 

Curtesy. 


18.  Estaies  not  of  Inheritance, 

22.  Estates  in  Joint^tenancy. 

23.  Reversions  and  Remainders^ 

24.  Lands  assigned  for  Dower. 

25.  Copyhold  Estates. 

26.  Nature  of  this  Estate. 
31.  Forfeitable  for  JlienaHon. 

33.  But  not  for  Adultery. 

34.  7%u  Tenons  pimifAo^^  /or 

Waste. 


Section  1. 

IT  appears  from  Glanvilie,  lib.  7.  c.  18.  that  the 
right  to  curtesy  was  originally  confined  to  the 
Tnaritagitim  of  the  wife ;  but  was  soon  extended  to  all 
the  lands  whereof  the  wife  was  seised^  whether  she  ac- 
quired them  by  inheritance,  or  bs  a,  maritaghimj  or  by 
donation ;  as  is  stated  by  Bracton.  And  Littleton's 
description  of  curtesy  extends  to  a&  estates  in  fte 
sin^ple. 

4.  If  a  woman,  tenant  in  tail,  after  possibility- of 
issue  extinct,  takes  a  husband,  has  issue,  and  the  fee 
simjdd  descends  upon  her,  the  husbaad  will  be  en- 
titled  to  curtesy ;  because,  by  the  descmt  of  the  fte, 
the  estate  tail  after  possibility  was  meiged ;  and  tbe 
wife  became  tenant  in  fee  simple  executed. 
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3.  A  man  May  be  tenant  by  the  curtesy  of  a  i  Inst.  30  K 
capital  messuage,  though  it  be  caput  baronue  or  anm^ 

tatus^  as  also  of  a  castle,  which  setlres  for  the  gublia 
defence  of  the  realm,  and  of  a  manor  with  aU  its: 
rights  and  appurtenances. 

4.  Where  by  articles  previous  to  marriage  a  woman  Stedman  y. 
granted  to  her  intended  husband,  during  their  joint  3  Atk.  423^ 
lives,  the  interest  of  her  money,  and  the  rents  of  her 

tttate,  of  which  she  was  seisid  in  fee,  to  maintain  the 
house,  &c. ;  Lord  Hardwicke  held  thait  this  wad  not 
intended  to  abridge  the  husband's  legal  rights ;  there^ 
foie  diat  he  was  entitled  to  be  tenant  by  the  curtesy 
of  die  estate  whereof  his  wife  was  seised  at  the  time 
tf  the  marriage ;  as  well  as  to  an  estate  which  came 
to  her  after.  •* 

5.  Before  the  statute  J>?  Donis,  conditional  fees.  Estates  TaiF.. 
were  subject  to  curtesy.    When  that  statute  con- 
verted them  into  estates  tail,  husbands  were  allowed 

to  be  tenants  by  the  curtesy  of  them  also. 

6.  Where  lands  were  given,  before  the  statute  De-  8  Rep.  3^  h^ 
JhfdSy  to  a  man  and  a  woman,  and  the  heirs  of  thei 
bodies  to  be  begotten,  the  course  of  desceht  Wfts  in 
iome  degree  changed  by  tlieir  ha3^ng  issue  ;•  ibr  then 
the  land  became  descendible  to  aU  the  heirs  of  the 
dooee^s  body,  and  also  liable  to  the  curtesy  of  a 
fleeond  husband.  To  prevent  tUs,  it  was  ^a«ted  by 
the  Aatiite  De  Donis^  that  where  lands  were  given  iii 
this  ntenuer,  a;  secwd  husband  should  not  be  tenant 
by  the  cuirtesy. 

%  In  U^etMi's  description  of  curte^,  it  isr  con- 
Inei  to  womedt  seiltedas  heits  int^ciiil  tail.  There 
Ml  bt  Ao  dMbt  however  but  that  the  husband  of  a 
^^Hmmdfme  in  qpecial  tail  would  be  als0  ^tatHled 
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S.  It  was .  formerly  doubted  whether  a  man  codd 
be  tenant  by  the  curtesy  of  an  estate  tail,  after  failure, 
of  issue  capable  of  inheriting  the  estate ;  by  which 
the  estate  tail  was  in  fact  determined,  and  the  donor's 
right  to  the  reversion  accrued.  But  it  has  been 
resolved  that,  in  a  case  of  this  kind,  the  husband 
should  have  his  curtesy. 
Piioe's  Case,  9*  A  man,  having  issue  two  daughters,  gave  lands- 
libit  30a     ^  *^^  elder,  and  the  heirs  of  her  body;  remainder  to 

the  younger,  and  the  heirs  of  her  body.  The  elder 
daughter  married,  and  had  issue  bom  alive,  that  died; 
afterwards  she  herself  died.  The  younger  dau^ter 
entered  upon  the  husband  of  the  elder,  who  claimed 
to  be  tenant  by  the  curtesy.  It  was  objected  that 
the  husband  should  not  in  this  case  be  tenant  by  the 
curtesy, .  because  the  estate  of  the  wife  was  deter- 
mined ;  and  the  estate  of  the  husband,  which  was 
derived;  out  of  that  of  tlie  wife,  could  not  continue 
longer  than  the  primitive  estate  endured ;  for,  cesMnte 
statu  primitivOf  cessat  derwutivus.  But  it  was  ans^wered 
and  resolved,  that  at  common  law,  if  lands  had  been 
given  to  a  woman  and  the  heirs  of  her  body,  and  she 
had  taken  a  husband,  and  had  issue,  and  the  issue  had 
died,  and  the  wife  had  died  without  issue,  whereby 
the  inheritance  of  the  land  reverted  to  the  donor ;  in 
th^it  case  the  estate  of  the  wife  was  determined,  and 
yet  the  husband  should  be  tenant  by  the  curtesy; 
for. that  was  tadte  implied  in  the  gift:  that  the 
husband  was  therefore  entitled  in  this  case  to  hold 

* 

the  estate  tail  during  his  life,  as  tenant  by  the  curtesy* 
The  estate  by  the  curtesy  was  not  derived  meidy 
out  of  the  .estate  of  the  wife,  but  was  given  to  the 
,  husband  by  the  privil^e  and  benefit  of  the  law :  fef 
as  soon  as  the  husband  had  issue,  his  title  bectise  i 
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initiate^ 'and  could  not  afterwards  be  defeated  by  like 
death  of  the  issue ;  which,  being  the  act  of  God^ ' 
oo^t  not  to  turn  to  his  prejudice. 

10.  Curtesy  is  an  incident  so  inseparably  annexed  i  Inst:  224  a. 
to  an  estate  tail,  that  it  cannot  be  restrained  by  any-      ^'    ^* 
proviso  or  condition  whatever. 

IL  A  man  may  be  tenant  by  the  curtesy  of  an  Estates  in 
estate  in  fee  or  in  tail,  held  in  coparcenary  or  in  anT  Com-^ 
common  with  other  persons ;  of  which  an  account  "^p^* 
will  be  given  under  those  titles.  '^^'^  ^^  ^  ^^' 

12.  Although   curtesy  is    a  right  derived  £rom  Trust 
positive  institution,  not  from  any  moral  principle,  yet  ^^^ 
it  is  much  favoured  in  equity :  for  trust  estates  are 
liable  to  curtesy,  and  the  coiuts  of  equity  will  assist 
a  tenant  of  this  kind  in  removing  trust  terms  for 
years ;  of  which  an  account  will  be  given  hereafter.    Tit.  12.  e.i. 
•  IS.  It  has  been  stated  to  be  a  rule  in  equity,  that  Money  to  be 
money  agreed  or  directed  to  be  laid  out  in  the  pur-  i^^^  *** 
chase  of  land  shall  be  considered  as  land  to  all  intents  'Ht.  L  $  6. 
and  purposes.     Upon  this  principle  it  is  held,  that 
a  man  may  be  tenant  by  the  curtesy  of   money 
agreed  or  directed  to  be  laid  out  in  the  purchase  of 
land. 

14.  A  person  devised  300  L  tohet  daughter  Mary,  Sweetu>le 
to  be  laid  out  by  her  executrix,  in  the  purchase  of  2  Vmi.536. 
land,  and  settled  to  the  only  use  of  her  said  daughter 
and  her  children ;  if  she  died  without  issue^  the^nds 
to  be  equally  divided  between  her  brothers  and  sisters; 
The  {dbuntiff  married  Mary  the  l^atee,'  and  had  issue 
iijr  her.  She  and  her  children  being  dead,  and  the 
nonqr  not  laid  out  in  land,  the  bill  was,  that  t^ 
^ainti£P  might  either  have  the  money  laid  out  in  the 
pttdmae  of  land,  and  settled  cmlum  for  life,  as  tenant 

^Hik^vMtmy ;.  or  have,  the  interest  of  it  during  his 

life. 
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The  CDurt  observed^  that  if  this  hdd  been  an  imme- 
diate devise  of  land,  the  devisee  would  have  been 
tenant  in  tail,  consequently  the  husbaqd  would  have 
Cttaniitfrlbai  been  tenant  by  the  curtesy*  It  was  therefore  decreed 
1  Vm?  1 74.  that  the  money  should  be  c<msdered  as  land ;  and  that 
D^soQ  the  plaintiff  should  have  the  interest  and  produce 
3Bro.R.404.  thereof  during  his  life,  as  tenant  by  the  curtesy. 
^•^\  15.  An  equity  of  redemption  of  an  estate  in  fee 

Redemption,  simple  is  subject  to  curtesy ;  of  which  an  account  will 

be  given  in  Title  XV.  Mortgage. 
Incorporeal        i6.  Some  incorporeal  hereditaments,  such  as  ad- 
raento.  vowsons,  tithes»  commons,  and  rents,  are  liable  to  cur- 

tesy ;  of  which  an  account  will  be  given  under  those 
respective  titles. 
What  Thin^      17*  Having  stated  the  different  kinds  of  property 
are  not  liable  y^hich  are  liable  to  curtesy,  it  will  now  be  neces- 

to  Curtesy.  .  *  ' 

sary  to  examine  what  things  are  not  subject  to  this 
rights 

EMatesnotof  : ,  18.  No  estates  in  land  are  subject  to  curtesy  but 
nhentance,  ^jj^tes  of  inheritance ;  for  an  estate  by  tiie  curtesy 
is  a  continuation  of  the  inheritance,  and  therefore 
there  can  be  no  tenant  by  the  curtesy,  unless  the 
children  take  the  inheritance.  And  it  is  abscdotely 
necessary,  that  the  moment  Uie  husband  takdsas 
tenant  by  the  curtesy,  the  inheritance  ^ould  descend 
,    upon  the  children. 

Boothby  v.        19«  Lands  were  devised  to  Ann  BootUiy  and  her 

9  iSk^?i47.  ^^^S°^  ^^^  ^^^  life ;  if  &e  married^  and  had  issoe  mie 

of  her  body  living  at  the  time  of  her  deaths  then  to 
such  issue  male  and  his  hears  male  £dt  ever,  Aao 
jgpothhy  married,  had  issue,  and  died  in  the  I^etime  of 
her  husband* 

Roberu  v.     .   It  waa  held  that  the  inhaitance  never  baviifg  bwii 

^tds!*       mtedinthewifedumiglierlift^faeEh 

not  be  tenant  by  the  curtesy.  «    , 
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50.  Lands  were  devised  to  A«  and  her  heirs ;  if  she  Sumner  v. 
died  before  her  husband,  he  to  have  SO/,  a  year ;  the  2Aik^ 
remainder  to  go  to  the  children.    The  wife  died  before 

her  husband.  The  Court  said  it  was  a  rule,  in  th^case 
of  a  tenancy  by  the  curtesy,  that  the  estate  should 
come  out  of  the  inheritance,  and  not  out  of  the  free- 
hold; therefore  the  husband  was  not  entitled  to 
curtesy. 

51.  A  woman  tenant  in  tail,  previous  to  her  mar-  Doe.  v. 
riage,  conveyed  her  estate,  by  lease  and  release,  to  ^JI®^^'  ^ 
trustees,  to  the  use  of  her  husband  for  life,  remainder  276. 

to  herself  for  life,  remainder  to  the  first  and  other  sons 

of  the  marriage.    The  woman  died  in  the  lifetime  of 

her  husband ;  and  it  was  held  that  the  husband  did 

Dot  'take  any  estate  under  the  settlement,  because  it 

was  not  competent  to  the  wife  to  pass  the  estate  by 

such  a  conveyance,  to  the  prejudice  of  her  issue,  after 

her  death,  and  that  he  did  not  take  an  estate  by  the 

ciBtesy }  because,  the  instant  the  marriage  took  effect,  xit.  2»  c,  ?» 

the  estate  was  vested  in  the  husband  during  the  joint  '^  ^^« 

lives  of  himself  and  his  wife ;  consequently  there  never 

was  one  moment  during  the  coverture  when  the  wife 

was  seised  of  an  estate  tail  in  possession ;  which  Was 

nec^sary  in  order  to  make  the  husband  tenant  by 

tlieaarteffy. 

52.  Estatesin  fte  or  in  tail,  which  are  hdd  in  j6mt*  Estates 
tenancy,  are  not  subject  to  curtesy;  of  whieh  th4  ^^I^^ 
maon  will  be  given  in  that  title.  2^^  i^/ 

§8.  Lord  Cdce  says»  a  vmi  shall  not  be  tenant  by  Revenidnsor 
4e  curtesy  of  a  revei^km  or  remainder  expectant  f^f"^' 
1^  $n  efltatt  of  fredoMldy  usftesa  the  partieulte 
Mate  be  determined  during  the  coverture.    But  a 
Ban  ja  enta^ed  to  cnfftesy  el  a  ifisvearakm  elKpectant 
qaim^stfkte  fi^ryeac^  heeause  the  wife  waa  aeised  of  ante,  c  u 
thefreehold,  -  *^2- 
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Si.  A  man  cannot  be  tenant  by  the  cuitesy  of 
landsy  which  are  assigned  to  a  woman  for  her 
dower ;  of  which  the  reason  will  be  given  in  the  next 
title. 

25.  Copyhold  estates,  are  not  liable  to  curtesy  by 
the  common  law.  Tliere  are  however  many-  manors 
in  which  the  husband  of  a  female  c(^y holder  is,  by 
particular  custom,  entitled  to  his  wife's  estate,  if 
he  survives  her ;  of  which  an  account  will  be  giv^n 
in  Title  X.  Copyhold.  But  a  man  may  be  tenant  by 
the  curtesy  of  the  rents  and  services  due  for  copy- 
holds^ where  his  wife  was  seised  of  the  manor. 

26.  An  estate  by  the  curtesy  is  no  more  than  a 
bare  estate  for  life,  nor  has  this  tenant  any  more  pri- 
vileges than  a  mere  tenant  for  life.  By  the  custom 
of  Normandy  it  was  determinable  upon  the  second 
marriage  of  the  tenant,  which,  we  have  seen,  is  still' 
the  case  in  gavel-kind  lands.  ^ 

27*  An  estate  by  the  curtesy  is  considered  in  many 
respects  as  a  continuation  of  the  wife's  estate ;  there-^ 
fore  the  husband  is  entitled  to  all  those  rights  and 
privil^es  which  his  wife  would  have  had  if  she  w<ere 
alive,  and  which  were  annexed  to  her  estilte. 

28.  No  entry  is  necessary  to  complete  this  estate ; 
for,  on  the  death  of  the  wife,  the  law  adjudges  the 
freehold  to  be  in  the  husband  immediately,  as  tenant 
by  the  curtesy. 

29.  Where  an  estate,  of  which  a  nian  is  tenant  by 
the  curtesy,  is  charged  with  the  payment  of  a  sum 
of  money,  the  person  entitled  to  the  inheritance  can- 
ob%e  the  tenant  by  the  curtesy  to  keep  down  the 
interest,  as  well  as  any  other  tenant  for  life.  - 

SO.  The  tenant  by  the  curtesy  shall  be  attendant 
on  the  lord  paramount  for  the  services*  due  in  respe^ 
to  the  lands  that  he  holds  by  this  title. 
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31  •  If  a  tenant  by  the  curtesy  aliens  in  fee,  or  in  Forfeitable 
tail,  or  for  the  life  of  the  grantee,  it  is  a  forfeiture  of  tioBu  *^*' 
his  estate ;  and  the  person  in  reversion  may,  by  the  2  Inst.  309. 
statute  of  Westminster  2.  c.  24.  have  a  writ  of  entiy 
in  canshmS  casu. 

S2.  Tenants  by  the   curtesy  are  restrained  from  Tit.  32.  c.  24. 
tMuring  the  heirs  of  their  wives  by  warranty  without 
assets.  *  ' 

55.  A  husband  does  not  forfeit  his  right  to  an  But  not  for 
estate  by  the  curtesy  by  leaving  his  wife,  and  living  3  p  ^J^ 
in  adultery  with  another  woman.  276. 

34.  It  appears  to  have  been  doubtful  whether  a  This  Tenant 

1    '    1  .111  1        punisliable 

tenant  by  the  curtesy  was  pumshable  at  common  law  for  Waste, 
for  waste :  therefore  it  was  enacted  by  the  statute  of  ^}^}rA^' 
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Gloucester,  6  Edw.  I.  c.  5.  that  a  writ  of  waste  might 
be  brought  against  him ;  and  that  he  should  incur 
the  same  penalties  for  committing  waste,  as  any  other 
tenant  for  life. 

35.  There  is  such  a  privity  of  estate  between  the  2  Inst.  30). 
tenant  by  the  curtesy  and  the  heir,  that  at  common  g^o?  p.  230. 
law,  although  both  had^  as  it  were  by  consent,  granted 

away  their  estates^  yet  no  action  of  waste  lay  against  ^ 
any  other  than  the  tenant  by  the  curtesy ;  nor  against 
him,  by  any  other  than  the  heir  at  law.  By  the  sta- 
tute of  Gloucester,  c.  5.  a  femedy  is  provided  for  the 
grantee  of  the  reversion,  against  a  tenant  by  the  cur- 
tesy, so  long  as  he  continues  his  estate ;  or  against 
his  assignee.  But  while  the  heir  keeps  his  reversion, 
the  tenant  by  the  curtesy  is  liable  to  his  action  of 
waste,  notwithstanding  any  assignment ;  the  sta- 
tute having  provided  no  remedy  for  this  case. 

56.  It  a{q>ears  somei/diat  doubtful  whether  tenant  1  Inst.  &7  a. 
by  the  curtesy  is  within  the  statute  6  Anne,  c,  31.  ^\     « 
^eflpepting  accidental  fire.  ( 83.       ' 
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TITLE  VL 

DOWER. 

CHAP.  L 
Origin  and  different  Kinds  qf  Dower. 

CHAP.  n. 

Circumstances  required  to  give  a  Title  to  Dower ^  and 

what  Persons  are  capable  of  it. 

CHAP.  m. 

Of  what  Things  Dower  may  he;  and  Nature  of  this 

Estate. 

CHAP.  IV. 

Assigmnent  of  Dower,  and  Modes  of  rectfoering  it 

CHAP.  V. 
What  will  operate  as  a  Bar  or  Satisfaction  to  D&omt* 


CHAP.  I. 
Origin  and  d^erent  Kinds  qf  Dofwer. 


2.  Origin  of  Dower, 
8.  Dower  at  Conmon  Law, 
9..  Dower  by  Cu9Umi. 
13.  Dotoer  ad  Ostium  Ecdesue. 


14.  Dower  ex  Assensu  Patm. 

16.  Doiocr  de  la  pluB  Bdle. 

17.  Dower  ie  a  moral  Bighi. 


Section  1. 

THE  third  estate  for  life  derfved  from  the  law  k** 
that  which  a  widow  acqmres  in  a  certufa  plK^  ' 
tioQ  of  her  himband's  real  property,  after  his  deatii^ 
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for  her  support  and  maintenaiice ;  which  id  called 
dower. 

2.  The  idea  of  dower  is  derived  from  the  GennaoSy  Origin  of 
amoiig  whom  it  was  a  rule,  that  a  virgin  should  have    ^^^^* 
no  marriage  portion,  but  that  her  husband  should 

allot  a  part  of  his  property  for  her  maintenance,  in 
case  she  survived  him.  1%lus  Tacitus  says — Dotem 
nan  uxor  maritOf '  sed  usori  maritus  qffert 

3.  When  the  Germans  established  themselves  in 
the  southern  parts  of  Europe,  and  reduced  their 
customs  into  writing,  they  fixed  the  portion  of  the 
husband's  estate  which  he  might  allot  to  his  wife  for 

her  dower.     The  Lonffobardic  code  directed  that  it  ^"  Cange, 

voce  Ijos, 

should  consist  of  a  fourth  part,  the  Gothic  of  a  tenth ;  Baluz.  Form, 
and  in  mrocess  of  time  reinilar  forms  were  invented  ^:^'^\^'^?^^ 

*  °  Marculphi 

for  the  purpose  of  constituting  dow^.  Form.  c.  15. 

^  4.  The  Saxons,  like  all  the  other  German  nations,  Lindbebn^, 
were  well  acquainted  with  the  custom  of  dower ;  for  xit.'  7. 
it  appears  fropi  the  laws  of  King  Edmimd,  that  a 
widow  was  entitled  to  a  moiety  of  her  husband's 
property  f(Mr  her  Ufe  ;  but  which  she  forfeited  by  a 
second  marriage.  And  in  the  Appendix  to  Somner's 
Gavel-kind  there  is  a  Saxon  charter,  entitled  Cfura^ 
grapkum  pervetustim  de  nupHU  cantrakendis,  ei  dote 
cmstituenda  ;  in  which  particular  lands,  together  with 
thir^  oxen,  twenty  cows,  ten  horses^  and  ten  bond- 
men, are  appointed  for  the  wife's  dower. 

5.  It  is  not  known  whether  the  Conqueror  made 
any  alteration  in  the  Anglo*Saxon  custom  respecting 
dower :  so  that  it  probably  continued  to  consist  of  a 
Bmety  of  the  husband's  lands,  upon  condition  that 
the  widow  remained,  chaste  and  unmarried.  By  the 
cktfter  of  King  Henry  I*  this  conditik>n  of  chastity  Blackst. 
sai  widowhood'  was  <Hily  required  where  theie  was  ^^"^t  286^ 


•I. 
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Lib.  6.C],    !    6«  The  law  of  dower  was  altered  in  the  leimof 
'  Henry  II.  for  Glanville  states  it  thus :  Eveiy  man  was 

bound,  both  by  the  civil  and  ecclesiastical  law,  to 
endow  his  wife,  at. the  time  of  his  marriage,  either 
by  naming  the  dower  in  particular,  or  by  endowing 
her  generally  of  all  his  lands.    If  he  endowed  her  I 
generally,  then  the  wife  was  entitled  to  her  dos  ratio*  \ 
nabiUSf  which  was  one  third  of  her  husband's  freehold.  I 
If  he  named  a  dower  which  amounted  to  more  tbaa 
a  third,  it  was  not  allowed,  but  reduced  to  a  third. 
Nor  was  the  wife  entitled  to  dower  out  of  any  of 
her  husband's  subsequent    acquisitions,  unless    he 
specially  engaged  before  the  priest  to  endow  her  of 

c*  101.  them.    These  regulations  are  exactly  similar  to  those 

-  contained  in. the  Grand  Cowtumer  of  Normandy. 
7.  Nothing  is  mentioned  in  King  John's  Magna 
Charta^  or  the  charter  <^  1  Hen.  III.  respecting  dower; 
but  in  the  charters  of  1S17  and  1S24  it  is  declared 
that  dower  should  consist  of  a  third  part  of  all  the 
lands  which  the  husband  held  during  his  life,  unless 
.the' wife  had  been:  endowed  of  a  smaller  portion  at 

2  Inst.  16.     ^^  church-door.      Amgnetwr  autem   ei  pro    dote 

sua  tertia  fors  totius  feme  mariti  sui,  quasjuit  sua 
m  vita.sua^  niu  de  minori  Juerit  dotata  ad  ostium 
ecclesuB. 

Dower  at  8.  There  are  now  subsisting  four  90rts  of  dower. 

^mmon        j^^  ^^  J3  dower  at  common  laWi  which  appears- to 

'  have  been  finally  established  by  Magna  Gharta  /  and  is 

thus  described  by  Littleton,  §  36.*— »<*  Tenant  in  dpwer 

is  where  a  man  is  seised  of  certain  lands  and  tenements 

.in  fee  simple,  fee  tail  general,  or  as  heijr  in  spedal 

taily  and  taketh  a  wife  and  dieth ;  the  wife,  aft^  the 

'  decease  of  her  husband,  shall  be  endowed  of  a  thyd 

'     part  of  such  lands  and  tenements  as  were  her  husband's 

at  any  time  during  the  coverture}  to  have  ajqd  to 
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h5td  M  the  same  wife  iti  severalty^*  by  metes  and 

bounds,  for  term  of  her  life ;  whether  she  Imth  issue 

by  her  husband  or  no,  and  of  what  age  soever  thd 

wife  be,  so  as  that  she  be  past  the  age  of  nine  years,       .  :  ;      . 

at  the  time  of  the  death  of  her  husband/' 

9.  Dower  by  custom  is  where  a  widow. .  becomed  Dower  by 
entitled  to  a  certain  portion  of  her  hmband's  lands,  ^  I'lJ^^""^  j^ 
in  consequence  of  some  local  land  peculiar  custom^ 

In  cases  of  this  kind  the  wife  cannot  waive  tlie  provi-    - 
Sioa  thereby  made  for  her,  and  claim  dower  at  com»- 
ta&n  law,  because  all  customs  are  equally  antient  with 
the  common  law.  .         ' 

10.  Thus  by  the.  custom  of  Gavelkind,  the  widow  Robinson's 
is  entitled  to  a  moiety  of  aU  the  lands  and  tenements  ^y^£^^% 
which  her  husband  held  by  that  tenure.'   This  was.  St.  i.  c  16. 
formerly  called  free  bench,  and  is  forfeitable  by  a 

second  marriage,  or  by  having  a  bastard  <;hild.  It  is  ob-  Lamb.  Arcb; 
servable,  that  this  species  of  dower  is  precisely  similar  ^^* 
to  that  which  existed  in  the  time  of  the  Saxons.         > 

11.  Littleton  says,  that^in   some  burroughs,  by  §  i66. 
custom,  the  wife  shall  have  for  her  dowel*  all  the* 
tenements  that  were  her  husband^s ;  which  is  also 
called  free  bench. 

12.  By  the  custom  of  most  manors  of  which  landa 
«e  held  by  copy  of  court  roll,  the  widows  of  copy- 
liolders  are  entitled  to  a  ceotain  part  of  their  husband's: 

lands,  and  sometimes  to  the  whole ;  as  their  dower  vide  Tit.  JO. 
^r  free  bench. 

18.  Dower  ad  ostium  eccJeske  is,  where  a  man'  of  Dower  nd 
fcU  age,  wh^i  he  comes  to  the  church  doon  to  l>e>  eccI^. 
toanied,'  alter  troth  plighted, '  endows  hi3  wife  of  a.  J^^**  §  39. 
c^erttin  portion  of  his  land.    This  is  m  all  probability'  Bract.l«b.  2* 
^  most  antient  species  of  dower;  .  .    )  «•  39* 

14.  Dow^  e^  asifensu  pa^is  w^  only  a  species  o3  Dower  ex  a$m 
^»wer  ad  osihmt  ecde^uBy  made  when  the  hi»lian4'»'  »«wtt^«n«. 

Vol.  L  N 
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fftther  was  alive^  and  the  aon,  with  his  twmt 
expressly  gtven,  endowed  his  wife,  at  the  diuceh 
dbor,  of  a  certain  part  of  his  Other's  hmds* 
Idt.  i  €1.         '15«  These  two  last  kinds  of  dower  were  not  abso* 

lutely  hinding  cm  the  wife ;  for  she  might  infuse 
them  after  tier  husband's  death,  and  ehumlner  d(mer 
9t  common  law.  Which  was  probably  the  reaaoa 
that  they  soon  fell  into  disuse. 
Dovretde  la  l6.  Tliere  Was  another  kind  of  dower,  called  ie  k 
L^  Hs!      P^  beUe;  which  was  where  a  man  held  some  laads 

by  kn^ht  service,  and  others  in  soci^  Mid  (k 
widow  occn:^d  the  lands  held  in  socage  as  guardian 
in  socage ;  if  in  such  a  case  the  widow  dvm^ 
dower  out  of  the  lands  held  hy  knight  service,  the 
.guardian  in  chivalry  might  pray  that  she  should  be 
•endowed,  it^  la  plus  belle^  of  the  lands  held  in  socage; 
in  order  to  prevent  dismembering  Ihe  landa  held  by 
loiight  service,  which  were  aj^ropriated  to  the  service 
of  the  realm. 

The  abolition  of  military  tenures  has  put  an  end  to 
this  kind  of  dower. 
Dower  is  a         17.  It  has  been  stated  that  curtesy  is  founded  on 
^o^     g  *•  positive  institutions ;  but  dower  is  not  only  a  civil, 

but  also  a  moral  right.  Thus  Sir  Joseph  JekjU  says* 
2  P.  Wm».  ^*  the  relation  of  husband  and  wife>  as  it  is  Ae 
^^^'  nearest,  so  it  is  the  earliest ;  and  therefore  the  vnk  » 

the  proper  object  of  the  care  and  kindness  of  the 
husband.  The  husband  is  bound  by  the  law  of  God 
4Uid  man  to  provide  for  her  during  his  life ;  and  after 
1m  death  the  numl  obligation  is  noft  at  an  end,  but 
lie  ought  to  take  care  of  her  provision  during  her 
own  life.  This  is  the  more  reasonable^  as,  during  the. 
coverture,  the  wife  can  acquire  no  property  of  h^ 
own.  If  before  her  mjsnnge  she  had  a  real  est^> 
th^  by  the  coverture  ceases  to  be  hers  j  and  thejdght 
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thereto^  while  she  is  marriedi  Vests  in  her  husband. 
Her  personal  estate  becomes  his  absolutely,  or  at 
least  is  subject  to  his  control ;  so  that  unless  she  has 
a  real  estate  of  her  own  (which  is  the  case  of  but 
few),  she  may  by  his  death  be*  destitute  of  the  neces- 
saries of  life ;  unless  provided  for  out  of  his  estate, 
either  by  a  jointure,  or  dowen  As  to  the  husband's 
personal  estate,  unless  restrained  by  special  custom, 
which  very  rarely  takes  place,  he  may  give  it  all 
away  from  her.  So  that  his  real  estate,  if  he  has 
any,  is  the  only  plank  she  ean  lay  hold  of,  to  prevent 
her  sinking  under  her  distress.  Thus  the  wife  is  said 
to  have  a  moral  right  to  dower/' 
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CHAP.  11. 

Circumstances  required  to  give  a  Title  to  Dtmer^  and 
what  Persons  are  capable  of  it. 


'1.  CircUnutances  required, 

2.  1*  Marriage. 

6.  Hew  it  mutt  be^proved. 

6.  Effect  oftHoorcet. 
12.  2""  Seim  of  the  Husband. 
-20.  Seisin  of  Gavelkind  Lands^ 


I 


22.  S""  Death  of  the  Husband. 

23.  Who  mof^  be  endowed. 

24.  Who  are  incapable  of  DoK^' 

25.  Aliens. 

27.  Jewesses. 

28.  Women  Stolen. 


Circunutan- 
ces  required! 


1  lust.  32  a. 


Section  1. 

LITTLETON'S  Description  points  out  three  cir- 
cumstances as  absolutely  necessary  to  create  a 
title  to  dower ;  namely,  marriage,  seisin,  and  death  of 
the  husband. 

i^"  Marriage.       S.  With  respect  to  the  marriage,  it  must  be  between 

persons  capable  of  contracting  together,  and  duly 
celebrated ;  for  it  is  a  maxim  of  law,  uin  nulhm 
matrimonium^  ibi  nulla  dos. 

3.  Although  the  marriage  be  had  before  the  parties 
are  of  sufficient  age  to  consent,  yet  Lord  Coke  says, 
if  the  wife  be  past  the  age  of  nine  years,  at  the  time'of 
her  husband's  death,  she  shall  be  endowed ;  of  what 
age  soever  her  husband  be,  although  he  were  but* 

Djer^^ma.  fouT  years  old.    Wherein  it  is  to  be  observed,  t^^^ 

although  consensus  non  concubitus  Jacit  matrimonium ; 
and  that  a  woman  cannot  consent  before  twelve  years, 
nor  a  man  before  fourteen ;  yet  this  inchoate  and  itn- 

Id.  368  5.      perfect  marriage,  from  wbich  either  of  the  parties 
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may  at  the  age  of  consent,  disagree,  shall  entitle  the' 

wife  to  dower :  therefore  it  is  accounted  in  law,  after  ; 

the  death  of  the  husband,  legitimum  matrimomum 

quoad  dotem. 

* 

•  4>.  It  has  been  stated,  that  although  a  marriage  be  Tit.  5.  c.  i. 
voidable,  yet  if  it  be  not  avoided  in  the  life-time  of  *  ^* 
the  parties,  it  cannot  be  annulled  after.     And.  if  a  i  inst/dS  b. 
marriage  de  facto  be  voidable  by  divorce,  whereby  the 
marriage  might  have  been  dissolved,  and  the  parties 
freed  a  vinculo  matrmonii^  yet  if  the  husband  die 
before  any  divorce  ;,  then,  for  that  it  cannot  after  be 
annulled,  his  wife*  de  facto  will  be  endowed. 

5.  In  actions  for  curtesy  or  dower,  the  fact  of  mar-  Uow4t  mnjiu 
mgd  cannot  be  tried  by  a  jury,  but  only  by  the  bishop's  ^  pro^*^* 
certiiGcate,  upon  the  plea  of  Tie  unques^accoupU  in  loyal 
mLtrimony.     Because  the  direct  jurisdiction,  in  ques-^  c^^'"hr* 
tions  concerning  the  legality  of  marriage,  belongs  to  2  Wila.  r! 
the  ecclesiastical  courts,  and  the  sentences  of  those  jj^grton  v 
courts  on  this  head  are  in  general  conclusive  to  the  lldertoD, 

., 1  .  2  H.  Blacks 

temporal  courts.  245 

6.  A  divorce  propter  sevitiam  et  metum  is  no  bar  of  Efjbct  of 
dower;  because  it  does  not  dissolve  the  bond  of  Pi^^^^!f' 

'  .       1  Inst.  32  0. 

matrimony ;  but  it  is  only  a  permission  to  the  parties 
to  live  separate,  in  order  that  the  wife  may  be  seciu'e 
from  the  husband's  cruelty. 

7.  Lord  Coke  says  a  divorce,  on  account  of  adul-  Idem, 
tery,  is  no  bar  of  dower,  because  it  does  not  dissolve 

the  marriage,  but  only  separates  the  parties  a  mensa 
et  thoro ;  and  the  marriage  stills  remains  in  force.  In 
Rolls  Abridgment  is  the  following  passage — "  If  the  Tit.  Dower,. 
^e  be  divorced  for  adultery^  which  does  not  dis- 
^Ive  the  bond  of  marriage,  by  the  canon  law,  nor 
rf  OUT  church  in  this  realm,  but  is  only  a  mensa  et 
Oioro ;  yet  this  shall  bar  her  of  her  dower." 
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8.  liord  Coke's  doctrine  is  however  supported  by 
a  determination  of  the  Court  of  Common  Fleas  in 
2  James.  And  by  a  case  in  VJQO^  where  a  woman, 
who  had  been  divorced  a  mensa  et  thoroy  claimed  her 
dower  in  Chancery,  and  Sir  Thomas  Trevor,  M.  R« 
said~-^<  as  to  the  dower,  whether  you  are  entitled  to 
it,  go  to  law,  there  being  no  impediment,  and  there- 
fore as  to  that,  the  bill  must  be  dismissed."  In  this 
case  the  divorce  was  probably  obtained  on  account 
of  adultery, 

9.  If  a  woman  elopes  from  her  husband,  and  lives 
in  adultery,  she  wiU  thereby  lose  her  dower. 

10.  A  divorce  causa  pra^cdntractus,  comanguhdta' 
USy  qffSnitatiSf  or  JrigiditatiSy  bars  the  wife  of  dower; 
for. these  dissolve  the  vincuium  matrimoniif  and  leave 
the  parties  at  liberty  to  marry  again.  But  the  mar- 
riage, must  be  dissolved  in  the  life-time  of  the  hus- 
band. 

11.  The  second  Circumstance  required  to  the  exist- 
1  lnst?3i*«.    ^^^^  of  dower  is,  that  the  husband  should  be  seised, 

sometime  during  the  coverture,  of  the  estate  where- 
Tit.  1.  §  24.  of  the  wife  is  dowable.  There  is  however  no  neces- 
sity for  a  seisin  in  deed,  as  in  the  case  of  cmtesy,  a 
seisin  in  law  will  be  sufficient ;  otherwise  it  would 
be  in  ihe  husband's  power,  either  by  his  negligence 
or  his  malice,  to  defeat  his  wife  of  that  subsistence, 
after  his  death,  which  the  law  has  provided  for  hen 
And  she  cannot  enter  to  gain  a  seisin  in  her  own  rights 
as  her  husband  may  do  in  lands  descended  ^to  her ; 
in  order  to  entitle  himself  to  curtesy. 

12.  Where  the  ancestor  dies  seised,  and  the  heir, 
being  married,  dies  without  making  an  actual  entry 
on  the  lands,  his  widow  shall  notwithstanding  be 
endowed  j  for  by  the  descent  of  the  land  upon  the 
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heir,  he  acquired  a  seisin  and  freehold  in  hiw,  thoi]^)^ 
not  in  deed.  It  would  be  the  same  if  soon  afler  the 
death  of  the  ancestor  a  stranger  had  entered  on  the 
land  and  abated:  for  between  the  death  of  the 
ancestor,  and  the  entiy  of  the  abator,  there  was  a 
q[Mce  of  time  during  which  the  heir  had  a  seisin  in 
law. 

13.  If  however  the  heir  had  married,  after  th*  Ferk.  367-. 
sntiy  of  the  abator,  and  had  died  without  making 

an  entry,  his  widow  would  not  be  entitled  to  dower  r 
because  the  seisin  in  law  which  the  heir  had  acquired, 
upon  the  death  of  his  ancestor,  was  divested  by  the 
abatement,  before  the  marriage :  so  that  the  heir  had 
neither  a  seisin  in  law,  nor  in  deed,  during  the, 
coverture. 

14.  Where  lands  are  conveyed  to  a  married  naui^ 
by  a  deed  deriving  its  effect  from  the  statute  of  uses^ 
hit  wife  will  be  entitled  to  dower,  though  the  husband 

does  not  enter;  because  by  the  operation  of  that  TiulLe.3*. 
statute  a  seisin  in  deed  is  transferred. 

15.  Lord  Coke  sa}rs,  if  a  man  makes  a  lease  for  ilnstSZo^ 
life,  reserving  rent  to  him  and  his  heirs,  then  marries 

and  dies ;  his  wife  shall  not  be  endowed  of  thereveo'* 
don,  because  there  was  no  seisin  in  deed  or  in  law 
of  the  freehold ;  nor  of  the  rent,  because  the  husband 
had  but  a  particular  estate  therein,  and  no  fee  simplai 
Bat  if  a  man  makes  a  lease  for  years,  reserving  ren^ 
then  marries,  and  dies^  his  wife  shall  be  endowed ;; 
because  he  continues  to  be  seised  of  the  freehold 
and  inheritimce. 

16.  If  a  person  devises  lands  to  his  executors  for  Host.  41  a. 
{Mqrment  of  his  debts,  and  after  his  debts  paid,  to  his  |y3^  ^^^ 
son  in  tail ;  and  the  son  marries,  and  dies  before  the 

debts  are  paid :  his  wife  shall  have  dower ;  because 
the  estate  of  the  executors  is  only'a  chattel  interest^ 
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and  the  freehold  vested  in  the  son,  on  the  death  of^ 
his  father.'  But  the  wife's  dower  will  not.  commence 
till  the  debts  are  paid. 

17.  Sir  W.  Blackstone  says,  if  the  land  abides  in. 
the  husband  for  the  interval  of  but  a  single  moment, 
it  seems  that  the  wife  shall  be  endowed  thereof;  and 
mentions  a  very  extraordinary  case,  where  the  father 
and  son  where  both  hanged  in  one  cart,  but  the  son 
was  supposed  to  have  survived  the  father,  by  appear- 
ing to  struggle  longest^  whereby  he  became  seised 
of  an  estate  in  fee  -  by  survivorship ;  in  consequence 
,of  which  seisin  his  widow  had  a  verdict  for  her  dower. 
.  18.  It  is  however  laid  down  by  Lord  Coke,  that, 
pf  a  seisin  for  an  instant,  a  woman  shall  not  be 
endowed.  This  position  is  thus  explained  by  Black- 
stone  :^^**  The  seisin  of  the  husband  for  a  transitory 
instant  only,  when  the  same  act  which  gives  him  the 
-estate,  conveys  it  also  out  of  him  again  (as  where  by 
a  fine  land  is  granted  to  a  man,  and  he  immediately 
renders  it  back,  by  the  same  fine),  such  a  seisin  will 
not  entitle  the  wife  to  dower,  for  the  land  was  merely 
in  transitu^  and  never  rested  in  the  husband ;  the 
grant  and  render  being  one  continued  act."- 
*^  19*  Sir  Joseph  Jekyll:  has  also  said  that  a  woman 
is  not  entitled  to  dower  out  of  an  instantaneous  seisin. 
.The  cognizee  of  a  fine  is  not  so  seised,  as  to  give. his 
.wife  a  title  to  dower ;  nor  in  the  case  of  a  use,  has 
the  widow  of  a  trustee  any  claim  to  dower,  from  such 
a  momentary  seisin  in  her  husband. 

20.  Lambard,  in  his  perambulation  of  Kent,  has 
advanced  an  opinion  that  a  seisin  in  law  is  not  suf- 
ficient to  '  entitle  a  woman  to  dower  of  gavelkind 
lahds ;  because  the  words  of  the  custom  are  :  ^*  De 
tenements',  dant  son  baron  mpurust  vesiu  et  seisi ;" 
^hich  only  extends  to  lands  whereof  the  husband  was 
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jurtuaUy  seised :  and  customs  derogatory  to  the  com- 
mon law  ought  to  receive  a  strict  construction. 

21.  Mr.  Robinson  has  controverted  this  opinion,  and  Gavelkind, 
observed^  that  whatever  may  be  the  strict  literal  sense 

of  the  word  vestUj  it  can  scarce  be  sufficient  to  add 
90  unreasonable  a  qualification  to  the  custom,  as  that 
the  neglect  c£  the  husband  in  gaining  an  actual 
seisin,  by  entiy,  shall  prejudice  his  wife  \  without  a 
strong  usi^  accordingly. 

22.  The  last  circumstance  required  to  the  exist-  ^"^  ^c^**  of 
ence  of  an   estate  in   dower,  is  the  death   of  the 
husband  ;  by  which  the  wife's  estate  is  consummate. 

But  it  is  said  that  nothing  but  the  natural  death  of  i  inst.33  b. 
the  husband  will  give  a  title  to  dower.     ThoughJd.  132  6. 
there  are  some  authorities  to  prove  that  banishment  ^"^•^«'^^-*- 
by  abjuration,   or  by  parliainent,  which  is  a  civil 
death,  will  have  the  same  effect. 

23.  With  respect  to  the  persons  capable  of  being  Who  may  be 
endowed,  all  women  who  are  natural-bom  subjects^  ^'^^^^w^^- 
and  have  attained  the  age  of  nine,  yeai-s,  are,  by  the 

common  law,  entitled  to  dower ;  although  their  hus- 
bands should.be  but  four  years  old.  Lord  Coke  ilnst.35ff.- 
^ys,  if  a  man  marries  a  woman  who  is  only  seven 
years  old, .  and  afterwards  aliens  his  land,  and  the 
wife  attains  the^  age  of  nine  years,  and  then  the 
husband  dies ;  she  shall  be  endowed.  For  though 
Ae  was  not  absolutely  dowable  at  the  tin>e  of  her 
n^amage,  yet  she  was  conditionally  dowable,  if  she 
attained  the  age  of  nine  years,  before  the  death  <)f 
'ier  husband. 

24.  Notwithstanding  the  favour  which  the  common  Who  are  in- 
W  shews  in  general  to  widows,  yet  there  are  some  Dower.  ^ 
^^s  in  which  women   are  disabled  from  having 

dower. 
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AUens.  25.  Alien  women  are  not  generally  capable  of 

?28^*^*^*     acquiring  dower,  for  the  same  reason  that  an  alieft 
Jeiik.Cent.K  man  cannot  be  tenant  by  the  curtesy.    But  by  the 

Lex  CoronaSj  an  alien  queen  is  entitled  to  dowen 

And  in<  consequence  of  a  petition  from  the  Commons^ 

an  act  of  Parliament  was  made  in  8  Henry  V.  not 

Rot.  Pari,      printed  among  the  statutes,  by  which  aU  alien  women 

Id!  130.         ^^^  itom  thenceforth  should  be  married  to  EngliA 

men,  by  licence  from  the  King,  are  enabled  to  have- 
dower,  after  their  husband's  death ;  in  the  same  man- 
ner as  English  women* 
1  lost.  31  6,       26.  If  an  alien  woman  be  naturalized  by  act  of 
13  Hep.  23.    pa^rliament,  she  then  becomes  entitled  to  dower,  out 

of  all  the  lands  whereof  her  husband  was  seised 
during  the  coverture.  Where  an  alien  woman  is 
created  a  denizen,  she  becomes  entitled  to  dower, 
out  of  all  the  lands  whereof  her  husband  was  seised 
at  the  time  when  she  was  created  a  denizen ;  but  not 
out  of  any  lands  whereof  he  was  seised  before,  and 
which  he  had  aliened. 
Jewesses.  ^*  If  &  Jew  bom  in  England  marries  a  Jewess  also 

1  Inst.  31  h.  IJQJ.JJ  jjj  England,  and  the  husband  is  converted  to 

the  Christian  faith,  and  purchases  lands,  his  wife  shall 
not  be  endowed,  if  she  continues  a  Jewess. 
Women  28.  By  the  statute  6  Richard  II.  st.  1.  c.  6.  it  is 

enacted,  that  whenever  any  woman  is  ravished,  that 
is  stolen  ;  and  afterwards  consents  to  live  with  such 
ravisher ;  she  shall  be  ipso  facto  disabled  from  having 
dower. 
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DOWER. 


CHAR  III. 

Of  what  Things  Dower  may  he  had ;  and  Nature  of 

this  Estate. 


1.  Estatei  in  Fee  Simple. 

4.  EMiaiet  TaU. 

7.  Qiuiiified  or  base  Fee$,  • 

9*  Eitates  in  Coparcenary  or  in 

Common. 
10.  Eevenkms  after  Estates  for 

Years. 

12.  E^mties   of  Redemption,  of 

some  Rinds. 

13.  Incorporeal  Hereditaments. 

14.  Where  a  IRdow  has  an  Elec- 

Hon. 

15.  Whai  Things  are  not  Uable 

to  Dower. 

16.  Estates  in  Joint'tenancy. 


17.  Estates  not  of  Inheritance. 

18.  Wrongful  Estates. 

20.  Lands  assigned  for  Dower. 
2A.  A  Castle. 

25.  Uses  and  Trusts. 

26.  Mortgages. 

27.  Where  Dower  and   Curtesy 

cease  with  the  Estate. 

28.  Nature  of  this  Estate. 

30.  The  Dowress  ent'Uled  to  £m. 

blements. 

31.  Restrainedfrom  Alienation. 
33.  And  from  Waste. 

35.  Not  subject  to  her  Husband^ s 
Incumbrances. 


Section  1. 
4  Woman  is  entitled  to  dower  out  of  all  the  lands  £8tat«i  ia 
■^^  whereof  her  husband  was  seised  in  fee  simple^    ^  *°*^  ^' 
at  any  time  during  the  coverture ;  and  also  of  all  the 
profits  arising  out  of  such  lands ;  as  mines,  minerals, 
&C.   In  a  modem  case,  the  Court  of  Common  Pleas  Stou^hton 
certified  to  the  Court  of  Chancery,  that  dower  was  rTaunt!402. 
due  of  mines  of  coal  and  lead  wrought  during  the 
coverture,  whether  by  the  husband,  or  by  lessees  for 
years,  pa3ang  pecuniary  rents,  or  rents  in  kind,  and 
whether  the  mines  were  under  the  husband's  own 
land,  or  had  been  absolutely  granted  to  him,  to  take 
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Qualified  or 
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the  Tvhole  stratum  in  the  land  of  others.     But 
dower  was  not   due  of  mines  or  strata   un< 
whether   under  the  husband's   land,  or  the  soil 
others. 

2.  A  woman  is  dowable  of  the  profits  of  a 
park,  a  dove-house,  or  fishery ;  so  of  the  profits 
courts,  fines,  and  heriots. 

3.  A  woman  is  entitled  to  dower  out  of  si 
in  the  navigation  of  the  river  Avon. 

4.  A  woman  is  also  entitled  to  dower  out  of 
estates  whereof  her  husband  is  seised  in  tail  goaei 
or  special,  if  her  issue  be  capable  of  inheriting  thei 
And  dower  is  an  incident  so  inseparably  anne: 
to  an  estate  tail,  that  it  cannot  be  restrained  by 
proviso  or  condition  whatever. 

5.  Although  the  estate  tail  should  determine 
the  death  of  the  husband  without  issue  capable 
inheriting  it,  yet  the  wife  shall  be  endowed  ; 
dower  is  a  condition  tacite  annexed  to  the  gift 
every  estate  tail. 

6.  If  a  tenant  in  tail  covenants  to  stand  seised 
the  use  of  himself  for  life,  remainder  to  the  use 
his  eldest  son  in  tail;  and  afterwards  marries 
dies,  his  widow  shall  be  endowed.  Because  when  a 
tenant  in  tail  limits  an  estate  for  his  own  life,  he  haa 
executed  all  the  power  that  he  had ;  and  the  remain- 
der is  merely  void ;  so  that  he  continues  tenant  in 
tail  as  before. 

7-  A  woman  is  dowable  of  a  qualified  fee,  as  long 
as  it  continues ;  therefore  in  the  case  of  a  limitation 
to  A.  and  his  heirs,  tenants  of  the  manor  of  Dale» 
the  widow  of  A.  would  be  entitled  to  dower.  . 

8.  It  is  the  same  of  a  base  fee.  So  that  if  a  tenant 
in  tail  conveys  his  estate  by^e  to  A.  and  his  heirs^ 
by  which  he  acquires  an  estate  to  him  and  his  heirs^ 
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|B  long  as  the  tenant  in  tail  has  heirs  of  his  body, 

1^  wife  of  A.  will  be  entitled  to  dower  against  her 

^band's  heirs. 

I  9*  Widows  are  dowable  of  estates  held  in  copar-  Estates  in 

bnaiy,  or  in  common,  of  which  an  account  will  be  l^^%     . 

|iven  under  those  titles.  Common. 

10.  It  has  been  stated  that  a  woman  is  not  entitled  Reversions 
to  dower  out  of  an  estate  in  remainder  or  reversion,  for^yfa,^^^ 
U^pectant  on  an  estate  of  freehold ;  because  the  ante,  c.  2. 
Itosband  has  no  seisin.     But  a  woman  is  dowable  of  ^  ^^' 

I  reversion  expectant  on  a  term  for  years  ;  because 
be  husband  is  seised  of  the  freehold. 

11.  Thus  if  a  man  before  his  marriage  makes  a  iliist.  32  a. 
bsefor  years,  reserving  rent,  his  wife  will  be^  entitled 

to  a  third  of  the  land  for  her  dower ;  and  also  to  a 

tiiird  (rf  the  rent,  as  incident  to  the  reversion.     If  no  * 

rent  be  reserved  on  the  lease,  then,  although  the 

widow  may  recover  a  third  of  the  reversion,  yet  the 

judgement  will  be  with  a  cessat  executio  during  the 

tenn.    In  some  cases  a  court  of  equity  wiU  assist  the 

dowress  in  removing .  the  term  ;  and  in  others  not : 

of  which  an  account  will  be  given  in  a  subsequent  Tit.  12.  c.3. 

title.    . 

12.  Where  lands  are  mortg^ed  for  a  term  of  years.  Equities  of 
only,  a  woman  will  be  entitled  to  dower  out  of  the  o/Sf '''"' 
^ty  of  redemption.     But  if  lands  are  mortgaged  Kinds. 

Jn  fee,  the  wife  wfll  not  be  entitled  to  dower.  Vide  Tit.  15. 

c.  o. 

13.  A  widow  is  dowable  of  sevei-al  incorporeal  incorporeal 
w6reditaments  j  such  as  advowsons,  tithes,  commons,  Heredita- 
<>ffices,  franchises,  and  rents  j  as  will  be  shewn  under 

those  respective  titles. 

H.  There  are  some  cases  where  a  widow  has  a  Where  a 
right  of  election,  as  to  the  property  out  of  which  a^  ttSL 
*^  i&  dowable.    Thus  if  the  husband  exchanges  his  ^  j^^^  31  ^^ 
wuds  for  others^  his  widow  shall  have  her  election  to 
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be  endowed^  either  of  the  lands  given,  or  of  tbofl 

taken«  in  exchange ;  because  her  husband  was  seisei 

of  both  during  the  coverture. 
There  are  some  other  cases  where  the  widow  ha 

a  right  of  election,  which  will  be  stated  hereafter. 
What  Things      15.  Having  enumerated  the  different  kinds  of  pro 
io^]>^^^      perty  which  are  liable  to  dower,  I  shall  now  examiot 

what  things  are  not  subject  to  this  claim. 
Estates  16.  Estates  held  with  others  in  joint-tenancy  an 

te  "^an"^  ^'^^  subject  to  dower,  the  reason  of  which  will  be  givai 
Tit.  18.         i^  that  title. 

Estates  not  17*  An  estate  in  dower  is  a  continuation  of  tiN 
of  Inherit      husband's  estate,  and  is  therefore  only  incident  U 

tance. 

estates  of  inheritance,  not  to  estates  which  the  bus- 
Bates  V.  band  has  for  life.  It  is  not  only  necessary  that  tb€ 
rl^^^lo    oo  husband  should  have  an  estate  of  inheritance,  to 

Tit.  32.  c.  23. 

Hooker  v.  entitle  his  wife  to  dower ;  but  the  estate  must  be 
Hooker^        smul  et  semel  in  him. 

Tit.  lo*  CO.  A       '  ■»        •  111/*  /»! 

Wronffful  18.  A  Widow  IS  not  dowable  of  a  wrongful  estate. 

Estates.  So  that  if  a  tenant^  in  tail  discontinues  in  fee,  after« 
Fitz.  N.  B.  wards  marries,  disseises  the  discontinuee,  and  dies 
^^^'  seised ;  his  wife  shall  not  have  dower ;  because  the 

Tit.  29.  c.  1.  issue  is  remitted  to  the  antient  entail,  anci  the  estate 

which  the  husband  had  during  the  coverture  was 

wrongful. 
Idem.  19*  So  where  a  man  having  title  to  lands,  enters 

and  disseises  the  tenant,  and  dies  seised,  and  his  beff 

enters ;  by  which  he  is  remitted  to  the  antient  right; 

the  wido#  of  the  disseisor  is  not  entitled  to  dower, 

because  her  husband's  estate  was  wrongful. 

Lands  as-  SO.  A  widow  is  not  dowable  of  lands  assigned  ttf 

Domr.  ^'      another  woman  in  dower.     Thus,  if  the  ancestor  ol 

1  Inst.  31  a.  a  married  man  dies,  and  he  endows  the  widow  of  wA 

'  ancestor  of  one-thhrd  of  the  lands  which  descencM 

to  him,  and  dies  i  his  widow  will  only  be  entitled  id 
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^  third  of  the  remaining  two^thirds*  For  it  is  a  maxixa 
jrflaw,  that  dos  de  dote peU  nan  debety  this  mle  is  to 
be  found  in  Glanville  j  tlie  reason  is,  that  when  the  lj^,  5  ^^  J7 
heir  endows  the  widow  of  the  ancestor,  the  assign- 
ment defeats  the  seisin  which  the  heir  acquired  by  the 
descent  ot  the  lands  to  him ;  so  that  the  widow  is  in  infra,  c.  4. 
4)f  the  estate  of  her  husband;  and  the  heir  is  consi- 
Asred  as  neyer  having  been  seised  of  that  part. 

il.  In  the  same  manner,  if  a  woman  on  whom  3^^  ^^^ 
iandsdescend,  endows  her  mother,  afterwards  marries.  Curtesy,  10. 
has  issue,  and  dies  in  the  life-time  of  her  mother ; 
lier  husband  will  not  be  entitled  to  an  estate  by  the 
mirtesy  in  those  lands,  whereof  the  mother  was 
endowed ;  because  the  daughter's  seisin  was  defeated 
hy  the  aidowment. 

9SL  The  rule  of  ^0^  de  dote  is  only  applied  where 
4ower  is  actually  assigned ;  if  no  dower  be  assigned, 
it  does  not  take  place. 

^.  Lands  subject  to  a  title  to  dower,  were  devised  Hilchins  v. 
to  a  person  in  fee ;  he  died,  leaving  a  widow,  who  ?v^- "^!n« 
sued  for  dower,  and  recovered  a  third  part  of  the 
whole ;  without  any  regard  to  the  title  of  dower  in 
the  widow  of  the  testator ;  who  had  not  made  any 
•claim  to  it  The  Court  held,  that  as  the  testator's 
widow  had  not  recovered  dower,  it  was  to  be  laid  out 
•f  the  case :  so  that  the  dower  of  the  devisee's  widow, 
was  not  to  be  looked  upon  as  dos  de  dote. 

24.  It  appears  from  Magna  Chartay  that  a  widow  a  Castle* 
WM  not  dcrwable  of  a  castie  or  fortress  j  nor  even  of  ?  ^°*!:i  ^^* 
t  capital  messuage,  where  it  was  caput  comitatuSy  or 
^^'wiiep.    This  doctrine  ipust  however  be  understood 
V)  be  applicable  to  baronies  by  tenure  only ;  there- 
<oi6  the  ctrcuoMtance  of  a  person's  being  created  a 
'•'Oil  by  letters  pdtent,  by  a  title  taken  from  a  prin-  Gerrard  r. 
cipal  ioQaasion-house  in  his  possession,  will  not  make  S^J.*^' ' 
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that  house  caput  haronke  ;  so  as  to  exclude  the  widow 

from  claiming  dower  out  of  it  .  • 

Uses  and  25.  A  widow  was  never  allowed  dower  of  a  us^ 

Tnisu.  j^Qj.  jg  gj^g  jjQ^  entitled  to  dower  out  of  a  trusi 

Tit«  11  &  12.  estate ;  of  which  the  reasons  will  be  given  hereafter.<j 
Mortgages.         26.  A  widow  is  not  entitled  to  dower  out  of  afl 

estate  conveyed  to  her  husband  by  way  of  mortgage  | 

of  which  an  account  will  be  given  in  that  title.       i 

Where  27-  It  has  been  stated,  that  in  the  case  of  an  estata 

cSy  cele  *^^^  ^«  ^^^^^  ^^  ^^  ^f^»  ^^  ^^  curtesy  of  thj^ 
with  the        husband,   continue  after  the  estate  is  determined;] 

But  there  are  several  other  cases  where  dower  ani 

curtesy  cease  upon  the  determination  of  the  estates 
Lit.  §  393..  1.  Where  the  fee  is  evicted  by  a  title  paramount,  both 
ante,  §  18,  dower  and  curtesy  necessarily  cease*  2.  Where  thai 
^^'  '  seisin  of  the  husband  is  wrongful,  and  the^  heir  is 

remitted,  by  which  the  wrongful  estate  is  determined ; 
Tit.  13.  c.  2.  the  right  to  dower  ceases.    3.  Where  the  donor  enteni 

for  a  breach  of  a  condition,  the  right  to  dower  and  cur- 
io Rep.  97  b.  tesy  are  defeated.     4.  Where  a  person  has  a  qualified 

or  base  fee,  the  right  to  dower  and  curtesy  ceased 

Buckworth     when  the  estate  is  determined.     5.  Where  an  estate 

X;.^^*!^®^*:.,  in  fee  is  made  determinable  upon  some  particulai 
Tit.38.c.l7.      i         .^  ,  ,  .  :. 

event,  it  that  event  happens,  dower  and  curtesy  cease 
with  the  estate. 
Nature  of  28.  The  interest  which  widows  acquired  by  way 

this  Estate,     of  dower,   was  seldom  greater  than  for  their  owii 

lives ;  unless  it  was  otherwise  stipulated  at '  the 
time  of  the  marriage.  And  in  Englaiid  dow^r  does 
not  appear  to  have  ever  consisted  of  more  than  an 
estate  for  life.  » 

29.  Before  the  aboliticm  of  military  tenures,  the 
dowress  was  attendant  on  the  heir,  or  whoever  else 
was  entitled  to  the  reversion,  for  the .  third  part  rt 
the  services ;  and  still  she  holds  of  Uie  heir  by  feidty. 
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The  assignment  of  dower  by  the  heir  being  a  species  Gilb.  Uses, 
of  subinfeudation,  not  prohibited  by  the  statute  qzua  ^^^* 
emptores  ;  because  the  heir  does  not  depart  with  the 
,fee. 

30.  At  common  law  a  dowress  could  not  devise  TheDowress 
-com  which  she  had  sown,  nor  did  it  go  to  her  personal  j^bieJ^tr. 
representatives ;  but  became  the  property  of  the 
reversioner.    Because  the  widow  being  entitled  to 
an  immediate  assignment  of  dower,  after  the  death 
•of  her  husband,  if  the  lands  happened  to  be  sown  at 
,  that  time,  she  had  the  benefit  of  it,  which  made  her 
I  .case  difierent  from  that  of  other  tenants  for  life,  who 
.are  seldom  put  into  possession  of  lands  that  are  sown. 
I  It  was  however  provided  by  the  statute  of  Merton 
20  Henry  HI.  c.  2.  that  a  dowress  might  dispose,  2  Inst.  80. 
by  will,  of  the  growing  corn ;  otherwise  that  it  should 
go  to  her  executors. 

81.  Tenants  in  dower  were  under  the  same  restraints  Restrained 
respectins:  alienation  as  other  tenants  for  life.     But  ^f^"*  Aliena. 
X  .  Lr«a^ened  by  feofflaen,  and  Ae  feofe  &.  m 
died  seised,  whereby  the  entry  of  the  person  in  rever- 
sion  was  taken  away,  he  could  have  no  writ  of  entry 
ad  communem  legenif  until  after  the  decease  of  the 
tenant  in  dower ;  and  then  the  warranty,  which  at 
that  time  was  usually  inserted  in  all  deeds,  barred  the 
reversioner,  if  he  was  heir  to  the  dowress ;  to  remedy 
this,  the  statute  of  Gloucester  6  Edward  I.  c.  7*  pro- 
vided, that  upon  the  alienation  in  fee,  or  for  life,  of 
a  tenant  in  dower,  she  shall  forfeit  her  estate ;  and 
the  heir  shall  have  a  writ  of  entry  in  cam  proviso^ 
in  the  lifetime  of  the  dowress. 

32.  By  the  statutes  11  Henry  VII.  c.  20.  and  32  Tit.36.  c.  10. 
Henr)r  VIIL  c.  36.  it  is  declared  that  no  feoffinent, 
'   fine,  recovery  or  warranty,  by  tenant  in  dower,  shall 
Gseate  a*  discontinuance  of  the  inheritaHce/or  take 
Vol.  r.  O 
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away  the  entry  of  the  heir,  «r  person  in  reversicih  t 
but  that  ali  such  acts  shall  opesate  as  a  forfeiture  of 
her  estate.    . 

'S3.  Tenants  in  dower  are  not  entitled  to  commit 
any  Irind  of  waste.  It  is  somewhat  doubtfid  whether 
they  are  within  the  statute  6  Ann.  c.  31.  respecting 
accidental  fire. 

34.  It  was  lately  held  by  the  Court  of  Common 
Fleas,  that  if  land  assigned  for  dower  contain  an  open 
mine  of  coal  ot  lead,  the  dowress  may  work  it  for  ber 
own  benefit. 

85.  The  widow  holds  her  doWer  discharged  from 
all  incumbrances  created  by  her  husband,  after  the 
marriage,  because  vpoti  the  husband's  death,  tfa^ 
title  of  the  wife  being  consummate,  has  relation  back 
to  the  time  of  the  marriage ;  and  to  the  sei&uft  whidfl 
her  husband  then  had ;  both  of  which  precede  sud 
ihcumbrances. 

36.  Dower  is  even  protected  from  distress  for  a 
debt  contracted  by  the  husband  to  the  crown,  during 
the  marriage. 


(    19S    ) 
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BawfiR* 

CHAP.  IV. 

Alignment  ofDimetj  and  modes  qfrec&oering  it 


1.  Necessity  of  an  Alignment. 
3.  fFho  may  auign  Dower. 
7.  Horn  4t  is  to  he  assigned. 
iQ.  Remedies  agmnU  an  iifiproper 

Msignrvmd, 


^  24.  Effect  of  an  Assignment  of 
Dowetm 

27.  Actions  for  recovering  Dcwer. 

28.  May  be  i>htavMd  in  EquUy. 


_  • 

Section  1; 

T  TPON  the  death  c^the  hudband,  the  right  to  dower,  Necessity  of 

^  which  the  wife  acqiiiied  by  her  marriage,  be-  mcat?*^* 

COfoeg  consummate :  but  unless  the  precise  portion 

of  Imid  ^which  she  i^  to  h^ve  is  particularly  specified^ 

as  «sed.  to  be  the  case  in  dower  ad  ostium  ecclesue, 

iheeaanqt  eiiter,  till  dower  is  assigned  to  her.    For 

ihe  might,  in  that  case,  ghodse  whatever  pai^:  of  the 

lands  she.  pleased ;  which '  would  be  injurious  to  the 

bor.    Hie  widow  has  therefqre  no  estaite  in  the  lands  Gilb.  Ten. 

of  hgr  husband  till  assignment,  for  the  law  casts. the 

fieehdld  <m  the  heir  immediately  upon  the  death  pf 

the  anceston 

ft.  A  ^dow  coiild  not  formerly  obtain  an  assign-  2CQiniii.i35. 
iil^t  of  b^  dower  Without  paying  a  fine  to  the  lord  ;  ^^' 
tor  could  she  marry  a  second  husband  without  his 
lie^ice.  It  was  even  usual  for  lords  to  force  widows 
to  Afurry^  merely  for  the  purpose  -of  obtaining  a  fine. 
It  ifrM  -  tber^i^e  provided  by  the  charter  of  Henry  I. 
tad  i)so  l^  M^SMt,  Charta^  that  widows  should  not 

02 
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be  forced  to  many ;  or  be  obliged  to  pay  a  fine  for 

the  assignment  of  their  dower. 

Wbo  may  3.  With  respect  to  the  persons  whose  duty  it  was 

Dower.  *^  assign  dower,  the  heir  in  common  cases,  as  lord 

Gilb.  Uses,     of  the  manor,  and  who  was  to  create  the  tenure, 

assigned  dowen  If  there  was  any  dispute,  as  to  the 
quantity  of  land  assigned,  it  was  determined  by  the 
pares  curicBj  in  the  court  baron.  But  the  suit  mi^t 
be  removed  to  the  county  court,  and  also  to  the 
king's  court* 
1  Inst.  35  a.  4.  No  person  can  •  regularly  assign  dower  who  has 
^^'^  ^'  not  a  freehold  estate  in  the  land.     But  where  ^  dis- 

seisor, abator,  or  intruder  assigns  dower,  it  is  good, 
and  carniot  be  avoided ;  unless  they  are  in  of  such 
estates  by  fraud  and  covin  of  the  widow,  to  the 
intent  that  she  may  be  endowed  by  them,  or  recover 
dower  against  them ;  in  that  case  the  assignmeift 
may  be  avoided  by  the  entry  t>f  the  real  owner. 
fdem.  5.  The  reason  why  such  an  assignment  of  dower  shall 

be  good  is,  because  the  widow  having  a  right  to  dower, 

she  might  have  compelled  them  as  ^rre-tenants  to 

assign  dower  to  her ;  and  was  not  obliged  to  wait  till 

the  heir  thought  proper  to  re-enter;  or  sue  for  the 

recovery  of  his  right. 

1  Inst.  34  6.        6.  Where  the  heir,  or  other  tenant  of  the  land, 

refuses  to  assign  dower,  and  the  widow  is  compelled 

to  resort  to  the  courts  of  law  to  obtain  it,  the  ass^- 

m^nt  is  made  by  the  sheriff. 

How  it  is  to       7-  With  respect  to  the  manner  in  whicTi  dower 

be  assigned,    ought  to  be  assigned,  the  rule  is,  that  where  the  pro- 

1  Inst.  32  h.    perty  assigned  is  capable  of  being  severed,  it  mustbe  by 

metes  and  bounds ;  if  the  sheriff  does  not  return  seisin 

by  metes  and  bounds,  it  is  ill.    Where  no  division 

can  be  made,  the  widow  must l5e  endowed  in  a  specM 

and  certain  manner.    As  of  a  mill,  a  woman  cannot 
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be  endowed  by  metes  and  bounds ;  nor  in  common 
with  the  heir.  But  either  she  may  be  endowed  of 
the  third  toll  dish  ;  or  of  the  entire  mill ;  for  a  cer- 
tain time. 

8.  It  was  held  by  the  Court  of  Common  Pleas,  in  ant^.  c-  3; 
the  case  of  Stoughton  v.  Leigh,  that  dower  may  be  ^ 
as^ned  of  mines,  either  collectively  with-  other  lands, 

or  separately  of  themselves ;  that  it  should  be  assigned 
by  metes  and  bounds  if  practicable ;  otherwise  either 
by  a  proportion  of  the  profits,  or  separate  alternate 
gfijoynaent  of  the  whole,  for  short  proportionate 
periods. 

9.  Dower  was  assigned  by  metes  and  bounds,  Gilb.  Uses, 
because  it  was  a  tenancy  of  the  heir,  and  like  all  ^^^* 
other  lands  in  tenure,  ought  to  be  separated  from  the 
demesnes  of  the  manor.     And  the  reason  why  the 

law  created  this  tenure  was,  that  the  heir  might  be 
obliged  to  do  the  service  for  it,  during  the  time  of 
its  continuance  ;  as  he  was  obliged  to  do  for  all  lands 
which  he  had  given  out  in  tenure,  as  well  as  for  those 
which  he  held  in  demesne. 

10.  The  right  to  have  an  assignment  of  dower  Coots  v.- 
by  metes  and  bounds,  may  be  waived  by  the  widow ;  ]['^uy5[b, 
and  in  that  case  an  assignment  in  common  will  be  682. 

J  Roe  V. 

good.  Power, 

11.  An  assignment  by  metes  and  bounds  can  only  2  Bos  &  Pul; 
take  place  where  the  husband  is  seised  in  severalty,     -   ^ 

for  where  he  is  seised  in  common  with  others,  his 
widow  cannot  be  endowed  by  metes  and  bounds ;  for 
she  being  in  pro  tanto  of  her  husband's  estate,  must 
take  it  in  the  manner  in  which  he  held  it. 

« 

'  12.  Where  dower  is  assigned  by  the  sheriff)  he  is  i  Roll.  Ab. 
obliged  to  assign  a  third  part  of  each  manor ;  or  a  ^^*  ^* 
third  part  of  the  arable,  the  meadow,  and  the  pasture. 
But  where  dower  is  assigned  by  the  heir,  he  may 
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asfi^  one  manor  in  lieu  of  a  third  of  three  manors; 
which  will  be  good,  if  accepted  b j  the  widow.  And 
thi»  i»  called  an  assignment  against  common  r^bt 

13.  Lord  Coke  says  an  endowment  by  metes  and 
boundS)  according  to  common  right,  is  more  benefi? 
cial  to  the  widow  than  to  be  endowed  against  c(m* 
mon  right :  for  there  she  shall  hold  the  land  charged, 
in  respect  of  a  charge  made  after  her  title  to 
dower. 

14.  The  assignment  of  dower  must  be  of  part  of 
the  lands  whereof  the  widow  is  dowable ;  for  an 
assignment  of  lands  whereof  she  is  not  dowable,  or 
of  a  rent  issuing  out  of  such  lands,  is  no  bar  <^  dower ; 
because  a  right  or  title  to  a  freehold  estate  cannot  be 
barred  by  a  collateral  satisfaction. 

15.  A  rent  issuing  out  c^  the  land,  whereof  a 
woman  is  dowable,  may  be  assigned  for  dower. '  And 
if  a  tenant  in  tail  assigns  a  rent  out ,  of  the  lao4 
entailed  far  dower,  not  exceeding  the  yearly  value 
of  such  dower,  it  will  bind  the  issue  in  tail. 

16.  Where  the  lands  have  been  leased  for  yeatSi 
before  the  marriage,  the  assignment  of  dower  is  made, 
with  a  proviso  that  the  tenant  for  years  shall  not  be 
disturbed. 

17*  The  assignment  of  dower  must  be  absdiut^ 
and  not  subject  t6  be  defeated  by  any  condition,  nor 
leadened  by  any  exception  or  reaervation.  For  the 
widow  comes  to  her  dower  in  the  per,  by  he^  hw* 
band ;  and  is  tfi,  in  continuation  <^  \m  estate,  yAsa^ 
the  heir  or  terretenant  is  but  a  minist^,  ot  officer  ^ 
the  law,  to  carve  out  to  her  j  therefore  wdi  ccmdi- 
tions  or  reservations  ate  totally  void,  and  hel*  estate 
discharged  from  them.  Or  ilae  the  estate  ari^gMd 
with  such  Conditions  is  no  bar  to  hdr  irfCoveiy  <tf 
^ower  in  an  action. 


VI.   D<mr.   CKiv.  Sl^-^*  199^ 

18.  Dower  may  be,  andw^  usually  aaijignftd |jy  llnst.35a, 
the  heir,  by  a  parol  declaration  that  the  widow  fhall  i^bert, 
)iav6  such  particular  lands  for  her  dower ;  or  else  that  ^^«  ^fi- 
she  shall  have  a  thiid  part,  of  all  the  lands  whereof 
berliusband  died  seised. 

19.  In  some  cases  a  woman  shall  have  a  new  ^^  4Rep.  1220. 
s^nment  of  dower«    As  wh^re  she  is  evicted  out  qf 

Ae  lands  assigned  to  her,  she  sbaU  be  endoii^ed  of^ 
third  of  the  remainder. 

20.  Where  the  sheriff  makes  an  impropeir  as^g^*.  Remedies, 
ment  of  dower,  it  will  be  set  aside  by  the  Coiflrt  of  j^rop^-^ 
Common  Pleas,  or  the  Court  of  Chancery  j  and  he  Assignment, 
will  be  punished. 

SI.  Thus  where  tlie  sheriff  returned  that  be  bad  AMngdon'ii 
assigiied  to  the  demandant,  for  her  dow^  of  a  boupe,  p^.^2^^4. 
the  third  part  of  each  chamber;  and  had  chalked  it 
pat  fbr  her.  This  was  held  an  idle  and  malicious  asn 
sigmnent,  and  the  sheriff  was  committed  for  it ;  as  he 
ought  to  have  assigned  to  her  certain  cbambexs  or. 
rooms. 

2S.  In  another  case  liie  sheriff  was  committed  for  LongWll's 
lefiising  to  make  an  equal  allotmi^nt  of  dower :  and  ^^*  ^  ^^ 
for  taking  sixty  pounds,  to  execute  the  writ..  An  iiL- 
fiirm^on  was  also  ordered  against  him. 

SS,  A  bin  was  brought  by  the  heir  to  be  relievBd  Hoby  v. 
igaiast  a  firaudulent  assignment  of  dower  by  the  ^y^^*  218 
dbdff;  because  a  third  part  of  the  lands  was  assigned, 
wiAout  taking  notice  of  a  coal  work  that  was  on  the 
^t#.  The  plaintiff  oflfeiing  the  defendant  one  entire 
^,  bodi  of  land  and  coal  work,  by  way  of  rent-; 
diarge  on  tbe  whole.  The  Court  ord^ed  that  she 
should  accept  thereof ;  or  that  otherwise  a  new  assig^-^ 
Mi  of  dowar  ihoidd  |;ie  made. 

^  The  .widow  ac^pces  an  estate  of  freehold  l^y  Sffiict  <^aa 
t^  laBiguaieiit,  without  liveiy  oC  leiMif  becauM  ^^^^ 
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dower  IB  due  of  common  right ;  and  the  assignment 
19  an  act  of  equal  notoriety. 

25.  As  soon  as  dower  is  assigned,  the  widow  holcb 
by  the  institution  of  the  law,  and  is  in  of  the  estate 
of  her  husband.  So  that  after  assignment,  she  is 
considered  as  holding  by  an  infeudation  immediately 
from  the  death  of  her  husband ;  therefore  the  heir 
is  not  considered  as  having  ever  been  seised  of  that 
part  of  his  ancestor's  estate,  whereof  the  widow  is 
endowed. 

26.  Where  dower  is  assigned,  there  is  a  warranty 
in  law  implied,  that  if  the  tenant  in  dower  is  impleaded, 
she  shall  vouch  the  heir ;  smd  if  evicted,  shall  recover 
in  value  a  third  of  the  remainder. 

27.  Where  the  heir  or  terretenant  refuses  to  assign 
dower  to  the  widow,  the  law  has  provided  her  with 
several  remedies  for  recovering  it.  The  first  of  these 
is  the  writ  of  dower,  vnde  nihil  habet,  which  Ues  where 
no  dower  has  been  -  assigned :  if  any  part  of  dower 
h&s  been  assigned,  the  widow  cannot  say,  unde  fM 
habetf  and  therefore  she  must  have  recourse  to  the 
writ  of  right  of  dower ;  which  is  a  more  general  reme- 
dy, extending  either  to  a  part,  or  to  the  whole. 

28.  Where  a  woman  was  disabled  from  suing  for 
her  dower  at  law,  die  was  always  relieved  in  equity. 
And  now  it  is  settled  that  widows  labour  under  so 
many  disadvantages  at  law,  from  the  embarrassment 
of  trust  terms,  &c.  that  they  arc  fully  entitled  to  every 
assistance  which  a  court  of  equity  can  give  them,  d^* 
only  in  paving  tha  way  to  establish  their. right  at  law; 
but  also  by  giving  them  complete  relief,  when  the 
right  is  ascertained. 

29.  Where  a  mother  was  guardian  to  her  chiW> 
and  recieived  the  rents  of  the  estate  of  which  she  was 
dowable,  but  dower  was  never  assigned  to  her  i  the 
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Court  of  Chancery  hdd  that  the  want  of  a  formal 
assignment  of  dower  was  nothmg  in  equity,  for  still 
the  right  in  conscience  was  the  same.  And  if  the 
heir  brought  a  bill  against  the  mother,  for  an  account 
of  the  profits,  it  was  just  that  a  court  of  equity  should, 
in  the  account,  allow  a  third  of  the  profits  for  the 
right  of  dower. 
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Section  1. 

THE  right  to  dower  attaches  at  the  instant  of  tho 
marriage  ;  nor  can  it  be  defeated  by  the  aliena- 
tion of  the  husband  alone.  Still  the  wife  may  be 
barred  from  claiming  dower  by  several  acts  subse* 
quent  to  the  marriage. 

2.  Formerly,  if  a  man  was  attainted  of  treason  or 
felony,  his  wife  was  thereby  barred,  not  only  of  hsx 
dower  at  common  law,  but  also  of  her  dower  od 
ostium  ecclesicBj  ex  assensu  patriSj  and  customaiy 
dower :  except  where  the  lands  were  held  in  gavd- 
kind. 

S.  By  the  statute  1  Edward  VI.  c^  12.  ihe  rigour 
of  the  common  law  was  abated  in  this  respect,  it  being 
thereby  enacted  that  in  all  cases  where  the  husband 
was  attainted  of  treason  or  felony,  his  wife  should. 
have  dower.  But  a  subsequent  statute,  5  &  6  Edward 
VL  c.  11.  revived  this  severity  against  the  widoi?« 
1  insu  392  6.  of  tiaitors^  who  are  now  barred  of  dow^«    And  tpe 
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rords  of  the  act  being  general,  exclude  the  wife,  as 
fwell  in  cases  of  petit,  as  of  high  treason. 

4.  lo  cases  of  misprision  of  treason,  or  attainder 
qf  felony  only^  the  statute  1  Edward  VI.  is  still  in 
force ;  therefore  the  widows  of  such  persons  are 
entitled  to  dower.  And  where  offences  have  been 
made  felony  by  modern  acts  of  parliament,  the  wife's 
dower  is  in  general  expressly  saved. 

5.  It  was  reaplved  in  3  &  4  Philip  &  Mary,  that  the  Gate  v, 
widow  of  a  man  who  was  attainted  of  treason,  should  )J^^°??n 
not  be  endowed  of  lands  which  he  had  aliened  before  i  Inst.  4]  a, 
the  treason  j  though  they  were  not  forfeited.  '  * 

6.  If  a  woman  be  attainted  of  treason  or  felony.  Attainder  of 
Bhe  will  thereby  lose  her  dower;  but  if  pardoned  she  i**^J^*^3^, 
may  then  demand  it,  though  her  husband  should  have  13  Rep.  23. 
aliened  in  the  mean  time.    For  when  this  impediment 

is  once  removed,  her  capacity  to  be  endowed  is 
restored. 

7<  It  has  been  stated  that  a  divorce  on  account  of  ELopement 
adulteiy  is  not  a  bar  to  dower.     But  by  the  statute  Jdidterer. 
Westminster  ^  c  34.  it  is  enacted,  that  if  a  wife  wil-  2  Ixat.  433 
liogly  leaves  her  husband,  and  continues  with  an 
adulterer,  dje  shall  be  barred  of  her  actiqn  to  demand 
dower,  if  she  be  convicted  thereupon;  except  her 
husband  willingly,  and  without  coercion  of  tl^e  churchy 
reconcile  her,  and  suffer  her  to  dwell  with  him ;  in 
which  case  she  shall  be  restored  to  her  action. 

8.  Lord  Coke,  in  his  comment  on  this  statute^  2  Inst.  435. 
observes  on  the  words  si  ^ponte  reliquerit  vhym  suum^ 
^t  abieritf  et  m&retwr  cum  Mbdtero  ;  that  although 
the  words  of  this  branch  be  in  the  conjunctive^  yet 
if  the  woman  be  taken  away,  not  sponie,  but  gainst 
htf  win,  and  after  consent,  and  jremain  with  die  adul- 
teiy, without  begig  reconciled^  she  shaU  lose  her 
ismer.    For  the  cause  of  the  bar  of  Jier  dower  is  not 
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the  manner  of  her  going  away,  but  the  remainiijg; 
with  the  adulterer,  without  reconciliation. 
Idem,  436.         9.  He  also  observes  upon  the  words  moretwr  cm 

adtdteroj  that  although  she  does  not  continually  remain 
with  the  adulterer,  yet  if  she  be  with  him,  and  com-j 
mits  adultery,  it  is  a  tarrying  within  the  statute,; 
Also  if  she  once  remains  with  the  adulterer,  and  afters 
he  keeps  her  against  her  will ;  or  if  the  adulterer  tun»| 
her  away,  yet  she  shall  be  said  morari  ctm  advlitr% 
within  the  act. 
Idem.  10.  He  further  observes,  that  if  a  woman  who  ha»| 

eloped  from  her  husband  with  an  adulterer,  is  aAer-i 
wards  reconciled,  and  cohabits  with  her  husband,  by 
coercion  of  the  church,  yet  she  will  be  barred  or 
her  dower. 
2  Inst.  435.        11.  If  a  woman  goes  away  with  another  man,  vitli 

her  husband's  consent,  and  afterwards  that  man  coni' 
mits  adultery  with  her,  and  she  remains  with  hon, 
without  •  being  reconciled  to  her  husband,  she  shall 
be  barred  of  her  dower. 
Vol.  It  146.        12.  There  is  a  curious  case  in  the  rolls  of  parliament 

30  Edward  I.  where  a  man  by  deed  granted  his  vife 

to  another,  with  whom  she  eloped  and  lived  in  adultery. 

2  Inst.  436.    jt  was  determined,  1.  that  it  was  a  void  grant:  2.  that 

it  did  not  amount  to  a  licence ;  or  at  least  was  a 

void  licence :  3.  that  after  elopement  there  should  not 

be  any  averment  quod  rum  fuit  aduUerium)  though 

she  married  the  adulterer  after  her  first  husband's 

Coot  V.  death :  therefore  that  she  was  barred  of  dower.   A 

ilSod.  232.  sentence  of  purgation  of  adultery  in  the  ecclesiastical 

S.  P.  court  was  also  produdeid,  bu!t  it  was  not  allowed  to 

have  any  effect. 
Green  T.  13.  Where  the  friends  of  the  husband  removirf 

1  RoU^Ab.    ^^  from  his  wife,  published  that  he  was  dead,  an* 
680.  persuaded  the  wife  to  many  another  maPi  thoug"^ 
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the  wife  lived  in  adultery,  yet  inasmuch  as,  non 
reliqmt  virum  sponte,  it  was  held  that  she  did  not 
forfeit  her  dower.  , 

14.  With  respect  to  the  circumstances  necessary  2  Insi.  436. 
to  prove  a  voluntary  reconcihation  by  the  husband. 

Lord  Coke  says  cohabitation  is  not  sufficient,  witliout 
lecondliation  made  by  the  hus]band,  sponte :  so  that 
cohabitation  only  in  the  same  house  with  the  husband 
will  not  avail.  But  ixx  the  following  case,  cohabitation 
as  man  and  wife  appears  to  have  been  held  a  sufficient 
proof  of  reconciliation. 

15.  Reconciliation  being  pleaded,  evidence  was  Hawonh  ▼. 
given  that  the  husband  aiid  wife  had,  afler  the  elope-  Dyerf'j  OC 
ment,  slept  together  several  nights,  and  in   divers 

places,  atid  demeaned  themselves  as  man  and  wife. 
It  was  objected  that  they  never  hved  together  in  one 
house,  but  were  apart;  and  the  wife  continued  in 
adultery,  with  one  or  more,  during  the  life  of  the 
iiusban4,  sed  rum  allocatur ;  for  there  might  have  been  2  lust.  436. 
ilivers  elopements,  and  divers  reconciliations :  and 
the  defendant  ought  to  take  issue  on  one,  at  his  peiil. 

16.  If  in  a  writ  of.  dower,  the  tenant  pleads  that  Detinue  of 
the  demandant  detains  the  charters  of  the  estate,  B^n^"*^]^ 
^d  she  denies  the  fact,  which  is  found  against  her.  Case,  9  Rep. 
she  shall  lose  her  dower.     But,  1.  the  charters  ought  j) '    250  a. 
to  relate  to  the  land  whereof  dower  is  demanded.  Hob.  ]  99. 
2.  He  who  pleads  this  plea  ought  to  shew  the  certainty 

of  the  charters ;  whereupon  a  certain  issue  may  be 
joined :  as  that  they  are  in  a  chest  or  box,  locked  or 
^ed,  which  imports  sufficient  certainly.  3.  No  straB- 
ger,  though,  he  be  tenp^nt  to  the  land,  and  has  the 
evidences  conveyed  to  him,  can  plead  detinue  of 
charters. 

■    17.  In  several  cases  the  heif  is  in  th6  degree  of  a  idem, 
•tranger, '  and  therefore  shall  not  plead  detinue  of 
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charters^  1.  If  the  heir  has  ihe  land  by  purcluuct 
S%  If  he  has  delivered  the  charters  to  the  widow; 
for  then  she  has  them  by  his  own  act.  3.  If  tfie  heit 
be  not  immediately  vouched.  4;  If  he  comes  in  ti 
vouchee.  5.  If  he  comes  in  as  tenant  by  receipt  TiM 
reason  is  manifest,  if  the  true  form  of  pleading  mMj 
case  be  observed :  for  he  who  pleads  detinue  of  char*! 
t^rs,  in  bar  of  dower,  ought  to  plead  that  he  hasbeelj 
always  ready,  and  yet  is,  to  render  dower,  if  tM 
demandant  would  deliver  to  him  his  charters. 

18.  If  a  woman  joins  with  her  husband  in  kvp§^ 
a  fine,  or  silfiering  a  common  recovery,  of  ImM 
wfaerecriP  she  is  dowable,  she  will  thereby  effecteflf! 
bar  herself  from  claiming  dower  out  of  those  landt 
The  principles  upon  which  this  doctrine  is  fouode^r 
will  foe  explained  hereafler. 

19.  By  the  custom  of  London^  a  married  womaft 
may  bar  herself  of  dower,  by  a  deed  of  bargain  aw 
#de,  acknowledged  before  the  lord  mayor,  or  tW 
recorder,  and  one  alderman  ;  and  enrolled  ffl  tbi 
coiM  df  hustings.  The  wife  being  examined  «^ 
lately  from  her  husband,  as  to  her  consent 

«0.  The  most  usuid  mode  of  barring  dower,  li 
modem  times,  is  by  means  of  a  jointure  setfled  on  tw 
wife  before  marriage :  of  which  an  account  ^  ^ 
given  in  the  next  title. 

:«1.  Every  devise  or  bequest  in  a  will  iaports  ^ 
bounty,  Aarefore  cannot  in  general  be  averted  to  d^ 
given  as  a  satisfaction  for  that  to  which  the  devi^ 
fe  by  law  entitkd.    In  consequence  of  tbw  prio^* 
a  devise  cannot  be  averred,  even  in  equity,  to  w 
satis&ction  df  dower  j  unless  it  be  so  exprc*» 
the  will.    1.  Because  a  devise  implies  a  consflte"*''^ 
to  it»^i  and  cannot  be  averred  to  be  for  the  use 
any  d&m  person  tiian  fine  devisee,  unless  *t  a 
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ttpressed   iii    the  will :   no  more  can  a  devise  be 

Averred  to  be  for  satisfaction  of  dow^r ;  unless  it  is 

80  expressed.     2.  As  all  wills  of  land  must  be  in  idem,  c.  9. 

writing,  no  averment  respecting  the  intention  of  the 

testator  is  admissible,  which  cannot  be  ccdl^cted  from 

the  words  oi  the  will  itself. 

22.  A  person  being  indebted,  devised  part  of  his  Hitchin  v. 
lands  to  his  wife,  but  did  not  mention  it  to  be  in  bar  5!^^*^'  . 

Prec.  m  Cha. 

of  dower  ;  and  devised  the  residue  to  his  executors,  133. 
till  his  debts  were  paid.  Hie  wife  brought  a  writ 
^  dower,  and  recovered  her  dower.  The  heir  filed 
a  bill  in  CSiaaceiy  against  her,  to  be  relieved;  the 
court  said  the  devise  was  not  to  be  looked  upon 
as  a  cecfmipence  or  bar  of  dower ;  but  as  a  voluntary 
gift 

SS«  If  a  husband  devises  lands  to  liis  vn£e  during 
tier  widowhood  only ;  or  restrains  the  devise  in  any 
o&er  manner,  so  as  to  render  it  less  betiefficial  than 
dower,  a  cotirt  of  ^uity  will  not  interfere ;  but  flie 
wife  wlU  be  allowed  to  take  both  the  thing  devise^ 
tod  also  her  dower. 

24.  W.  Lawrence  devised  lands  of  tiie  annual  Vtilu6  Lawrence  ▼. 
of  130 i  to  his  wife  during  her  widowhood;  after  the  H^5^^' 
^tetemunation  of  that  estate  he   devised  the  same  438. 
premises,  together  with  all  his  other  lands,  to  trustees  ^m^^* 
for  a  tenn  of  24  years,  in  trust  for  the  payment  of  his 
debts  and  legacies ;  as  a  farther  provision  for  his 
irtfe,  he  directed  that  after  two  years  of  the  tenn 
^veie  expired^  his  tiustees  should  penriit  her  to  receive 
tbe  rents  and  profits  of  another  farm  of  90^1  jper^mmimy 
for  the  remainder  of  the  said  term  of  34  years,  so  long 
^  Ae  flbould  continue  a  widow.    The  widow  entered 
^9^  the  lands  devised  to  her,  and  aft;erwards  brought 
}  imt  of  dowbr,  to  which  was  pleaded  tlie  dei^se, 
^4m«  aveBment  thai  the  same  was  in  satisfaction  of 
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her  dower.     Upon  demurrer  to.  this  plea,  judgment 
was  given  for  the  demandant. 

2  Vera.  366.       A  bill  was  then  exibited  in  Chancery,  to  be  relieved 
2ig/^*       from  this  judgment :  Lord  Somers  decreed  a  perpe- 
tual injunction  against  the  widow,  to  stay  heriiirthef 
proceeding  upon  the  judgment  in  dower. 

The  cause  was  reheard  by  Lord  Keeper  Wright, 
who  ordered  a  case  to  be  stated.  1.  Whether  the 
defendant  was  barred  of  her  dower  by  the  devise  in 
the  will,  or  not  2.  If  she  was  not  barred  of  he( 
dower,  by  such  devise,  whether  the  plaintiff  ought  to 
be  relieved  in  that  court.  A  case  was  accordingly 
stated,  and  in  1702  the  cause  came  on,  upon  the  ase 
so  stated ;  when  his  lordship  declared  that  he  had 
fuUy  considered  of  the  matter,  but  conceived  there 
was  nothing  in  the  testator's  will  that  did  intend 
that  the  defendant  should  be  barred  of  her  dower; 
in  case  any  such  thing  did  appear  by  the  will,  the  same 
would  only  be  a  bar  at  law,  not  in  that  court,  and  as 
the  matter  had  been  already  determined  at  law,  he 
r^ersed  so  much  of  tbe  former  decree  as  awarded  a 
perpetual  injunction  against  the  defendant's  pro- 
ceeding at  law  upon  her  judgment  in  dowen 

The  cause  was  brought  on  again  by  a  remaindeff 
man  before  Lord  Cowper  in  1715,  who  declared,  as  to 
the  question  of  dower,  that  it  being  a  point  of  rig"** 
and  so  doubtful  in  its'nature,  that  the  court  had  been 
of  different  opinions  about  it ;  and  the  determtoalion 
in  1702  having  remained  so  long  unquestioned ;  he 
did  not  think  fit  to  make  any  variation  from  yf^^ 
waa  tiien  determined. 

3  Bro.  Pari.  ^  ^-  OT  an  appeal  from  this  decree  to  the  House  01 
Ca.483.  <^]^rds,  it  was  contended  for  the  appellant,  that, J 

^ould  be  against  the  rules  of  natural  equity  ^ 
justice,  if  the  respondents  should  be  permitted  w 
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enjoy  the  iestates  devised  to  her  by  her  husband's  will, 
and  at  the  same  time  disappoint  his  intention,  by  in- 
sisting on  her  dower ;  for  which  the  lands  devised 
were  fkr  more  than  an  equivalent.  On  the  other  side  it 
was  said  to  be  no  where  expressed,  nor  to  be  col- 
lected from  the  words  of  the  will,  that  the  lands 
devised  to  the  req)ondent,  were  for  her  jointure,  or 
in  bar  of  her  dower ;  neither  could  it  be  so  averred  . 
at  law,  or  in  a  court  of  equity ;  she  ha^ng  no  estate 
for  life,  but  for  her  widowhood  only.  The  decree 
was  a£Brmed. 

'  25.  A  person  devised  lands  to  his  wife  for  life,  and  Lemon  v. 
devised  other  lands  to  his  brother  and  his  heirs.    The  g  vin  °j^b. 
wife  entered  into  the  lands  devised  to  her,  which  366. 
were  of  more  value  than  her  dowier ;  she  afterwards 
claimed  dower  of  the  restj^  and  had  judgement.    The 
brother  brought  his  bill  in  Chancery  to  \e  relieved. 
The  case  of  Lawrence  and  Lawrence' was  cited  for 
tbe  defendant,  to  prove  that  the  wife  should  have 
dower,  notwithstanding  a  devise  to  her  for  life  of  lands 
by  her  husband ;  unless  declared  to  be  in  lieii  and 
satisfaction  of  dower.     Lord  Parker  said  that  this  Incledonv. 
point  had  been  determined  in  the  House  of  Lords  ;  ^^ric!^43^' 
and  dismissed  the  bill. 

26.  If  it  be  expressed  in  a  will  that  the  devise  is  Unless  so  ex- 
made  in  lieu  and  satisfaction  6f  dower ;  or  on  c^^^^i-  P^^'^^*"*^ 
tion  that  the  wife  shall  not  claim  dower ;  then  the  widov^  has 
wife  cannot  have  both  ;  for  that  would  be  repugnant  Leakrv!^" 
to  the  intention  of  the  testator.  The  wife  must  there-  RandftM, 
Ifere  in  such  a  case  make  her  election. 

*7.  A  man  devised  a  third  part  of  his  lands  to  liis  Bush's  Case, 
prife,  in  jpecompence  of  her  dower.    The  wife  entered  ^^^^  ^*^^' 

the  lands-devised  to  her ;  it  was  resolved  that  s!ie 
,^as  thereby  barred  of  dower. 
Vol.  L  P 
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28.  A  person  devised  his  lands  to  his  wife  till  P.  lus^ 
daughter  attained  the  age  of  nineteeni  afterwards  to 
I',  in  tail,  remainder  over  in  fee%  He  d^vise^l  fbrther, 
that  P.  should  pay»  after  her  age  of  nineteeOj  l%Lfer 
annum  to  his  wife  in  recompence  of  her  dower;  if 
ishe  failed  of  paytnent,  that  his  wife  should  have  the 
land  for  her  life.  The  wife>  before  P^  attained  nine- 
•teen,  brought  a  writ  ci  dower,  and  recovered  a  third 
i)art ;  after  P.  attained  nineteen,  the  wife  entered  for 
non-payment  of  the  IS  k  The  question  was,  wbether 
her  entry  was  lawftilt 

It  was  adjudged,  that  the  wife  having  recovered  a 
third  part  in  dower,  she  should  not  have  the  rent; 
as  it  was  against  Hie  intention  of  the  testator  that  she 
should  have  both  ;  that  the  acceptance  of  one,  was  a 
Waiver  of  the  other. 

Upon  a  writ  of  error  this  judgement  was  affirmed. 

^.  A  man  devised  his  personal  estate  to  trustee 
in  trust  that  his  widow  should  receive  thereout  lOOt 
a  year  during  her  life,  in  lieu  and  discharge  of  her 
dower.  The  wife  received  this  annuity  for  many 
years,  then  brought  a  writ  of  dower.  Decreed,  that 
the  wife  was  barred  of  dower,  as  long  as  the  personal 
estate  was  sufficient. 

30.  With  respect  to  the  acts  which  will  amount  to 
an  election,  and  the  time  within  which  they  must  take 
place,  they  will  be  stated  hereafter. 

31.  Notwithstanding  thei  doctrine  established  in 
the  case  of  Lawrence  v.  Lawience,  and  the  frequent 
recognition  of  it,  devises  have  been  sometimes  deemed 
a  satisfaction,  in  equity,  for  dower,  on  accovJ^^  ^^ 
strong  and  special  circumstances ;  as  where  Rowing 
the  widow  to  take  a  double  provision  would  have  been 
quite  inconsistent  with  the  dispositions  of  the  will* 
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Sg.  A  person  devised  to  his  wife  an  annuity  of  Villa  Real 
feOO/L  a  year,  to  be  issuing  out  of  his  lands,  with  j  bJ*' r*292 
power  of  distress  and  entry ;  subject  thereto,  he  de-  note,  Amb. 
Vised  1m8  real  estates  to  his  daughter  in  strict  settle- 
ment;   and  directed  all  his  personal  estate  to  be 
invested  in  land,  and  settled  to  the  same  uses. 

Okie  of  the  questions  in  this  case  was,  whether  the 
wife  was  to  take  this  annuity  in  satisfaction  of  her 
dower,  or  not;  < 

Two  cases  were  cited  ;  the  first  Ktts  v.  Snowden,- 
where  a  man  devised  to  his  wife  an  annuity  of  50L 
a  year,  payable  out  of  his  freehold  and  copyhold' 
estates,  with  a  clause  of  entry  aiid  distress ;  and  sub^ 
ject  thereto,  he  gave  his  freehold  estates  to  his  three 
sisters.  Lord  Hardwicke  decreed  that  the  widow 
was  entitled  to  dower,  and  also  to  the  annuity.  The 
second,  Arnold  r;  Kemstead,  where  a  testator  gave 
some  leaseholds  td  hi^  wife  for  life,  and  also  10/.  a 
year  during  her  life,  or  so  long  as  she  should  continue 
.a  widow,  out  of  the  tenti  of  his  freehold  estates,  but 
without  any  clause  of  entry  or  distress  ;  and  devised  . 
dl  his  freehold  estates  to  his  son.  Lord  Northingtori 
decreed  thit  the  widow  must  elect  either  her  dower^ 
or  the  annuity,  but  could  not  take  both. 

Lord  Camden.— The  case  now  before  the  court  is 
inore  exactly  correspondent,  in  the  form  of  the 
devise,  to  Pitts  v.  Snowden,  than  to  the  other  case  ; 
for  in  these  two  cases  there  is  an  express  clause  of 
entry  and  distress,  whereas  there  is  no  such  power  in 
Arnold  V.  Kemstead,  and  they  more  particularly 
tesemble  each  other  in  another  circumstance ;  as 
the  annuity  in  both  is  charged  upon  other  funds, 
iwt  subject  to  dower,  as  well  as  upon  the  dowable 
e^te ;  whereas  in  Arnold  v.  Kemstead  the  annuity 
'^  made  -to-  issue  only  out  of  the  freehold  estate, 
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subject  to  dower.  These  two  beii\g  alike  in  aD 
•^  their  circumstances,  I  must  admit  that  Pitts  v.  Snow- 
den  is  sxx  authority  in  point  one  way;  Arnoki 
V.  Kempstead  the  other :  The  question  upon  this 
case  is  this :  1 .  Whether  if  a  rent-charge  is  given  to 
the  widow,  issuing  out  of  the  estate  subject  to  dower, 
with  power  of  distress,  this  devise  shall  opers^te  as  a 
bar,  or  satisfaction  of  dower.  I  am  of  opinion  that  it 
shall;  because  the  claim  of  dower,  1.  disappoints  the 
will ;  and  2.  is  inconsistent  with  it.  It  is  admitted 
videTit.38.    that  every  devisee  must  confirm  the  will  in  toto^  if  he 

daims  any  interest  under  it;  and  must  consequently 
forfeit  such  interest,  if  he  impeaches,  or  interrupts 
any  part  of  it.     In  this  case  the  will  is  contradicted 
by  the   claim   of  dower,     1.  Because   it  puts  the 
trustees  out  of  possession ;  for  they  cannot  hold  the 
vhole,  subject  to  the  annuity  and  distress,  without 
being  in  possession  of  the  whole;  nor  can  the  annui- 
tant, consistent  with  the  will,  take  possession  of  any 
part,  because  her  right  accrues  upon  default  of  pay- 
ment.  And  though  the  present  case  gives  the  right  of 
entry  upon  the  whole,  or  any  part,  in  more. explicit 
terms  than  Pitts  v.  Snowden,  yet  the  general  power  of 
entry,  and  distress,  in  Pitts  v  Snowden,  is  tantamount 
in  this  particular.     The  possession  therefore,  of  the 
trustees    being  coextensive  with  the  annuities  and 
the  distress,  it  is  not  possible,  in  such  a  case,  to  make 
the  land  subject  to  the  dower  and  the  rent-chaige . 
at  .the  same  time ;  because,  as  annuitant,  the  widow . 
must  be  out  of  possession  of  the  whole ;  as  dowress, 
she  must  be  possessed  of  a  part.     Hence  it  follows, ' 
that  where  the  testator  gives  the  estate,  subject  to - 
the  annuity,   as  he  doth  in  this  case,  he  must  be  ^ 
intended  to  give,  subject  to  the  annuity  only ;.  and 
the  residue, of  the  rents  and  profits  being  given  to j 
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the  devisee,  must  exclude  all  charges,  except  onljr 
tile  annuity.     In  this  view  of  the  matter,  the  widow, 
by  the  claim  of  dower,  disappoints  the  wiU  in  the 
most  essential  part  of  the  testator's  plan,  by  reducing 
the  interest  of  the  devisee,    and  loading  the  estate 
with  an  additional  burthen.    2.  The  claim  cf  dower 
is  inconsistent  with  the  will  in  another  light,  as  it 
wiQ  diminish  the  annuity  itself ;  which  is  contrary 
to  the  very  words  of  the  wilL     The  annuity  is  either 
given  over  and  above  the  dower,  or  in  satisfaction 
of  it ;  he  intended  only  one,  or  he  intended  both ; 
if  both,  he  intended  both  should  be  enjoyed  in  their 
full  extent ;  the  whole  annuity,  and  the  whole  dower. 
Now,  can  the  widow  enjoy  the   annuity,  as  the  will 
has  given  it,  if  she  claims  her  dower  ?  It  is  most  clear 
that  she  cannot ;  for  if  she  enters  into  a  third,  in  right 
of  her  dower,  she  must  sink  so  much  of  her  annuity, 
as  that  third  ought  to  bear  in  proportion :  that  is  a 
violation    of  the  will.     And   whether  the    annuity 
clashes  with  the  dower,  or  the  dower  with  the  annuity, 
it  is  equally  decisive ;  for  she  can  never  enjoy  both, 
unless  both  can  be  reconciled  to  the  will,  nor  is  there 
any  pretence  to  say  that  the  whole  annuity,  by  an 
equitable  marshalment,  shall  be  thrown  upon  the  two 
remaining  thirds,  because  that  would  in  terms  con- 
tradict-the  will,  which  charges  the  whole,  and  gives    - 
the  power  of  distress  upon  the  whole.     This  is  suf^ 
fident  to  shew  the  testator^s  intention  :  it  is  an  inten- 
tion  that  does  not  stand  upon  a  loose  presumption, 
but  from  the  mode  of  devising  in  the  will  itself;  and  ' 
then  the  case  comes  within  the  rule  of  Noys  v.  Mor-  Tiu  38.  c.  2^ 
daunt,  that  no  person  shall  dispute  a  will,  who  takes 
wider  it.  This  rule  is  universal,  and  without  exception ; 
wd  a  dowress  has  no  more  right  to  be  exempted  from 
it  than  smy  other  devisee.     The  cases  of  Lawrence  «nte^ 

P3 


214  Titk  Vl.   Dower.   Ch.  v.  §  S2. 

v^  Lawrence,  Hitchin  y.  Hitchin,  and  LeiQon  v» 
Lemon,  may  be  all  admitted  to  be  good  law ;  the 
will  in  all  these  cases  being  consistent  with  the  c^aiin 
of  dower.  In  all  of  them  the  dp^able  estate  was  de*  I 
vised  generally ;  and  as  the  testator  had  npt  expresse4  i 
the  wife's  bequest  to  be  in  satisfaction,  the  Court  i 
^ould  i)ot  presume  it,  and  the  estate  passed,  cum  * 
onere.  There  no  violence  was  done  tO'  the  will ;  and 
the  wife  took  no  more  from  the  devisee,  than  the 
testator  intended  she  should  ;  nothing  being  declared 
to  the  contrary.  But  where  the  dowable  estate  13 
so  divided,  that  the  claim  of  dowef  makes  a  material 
change  in  the  will  itself,  as  it  does  here,  the  widow 
must  be  barred  by  necessary  implication,  For  where 
is  the  difference  between  declaring  that  she  shall  not 
hold  both,  and  devising  so  that  she  cannot  hold  both, 
without  disturbing  the  will :  therefore,  if  the  claim  of 
dower  will  disappoint  the  will,  ^he  is  barred  of  her 
dower  by  necessary  implication ;  wluch  will,  accoxd^ 
ing  to  the  doctrine  of  all  the  cases,  be  equivalent  tQ 
an  express  implication*  I  will  now  say  a  word  upoi| 
the  case  of  Arnold  v.  Kempstead.  There  is  no  power, 
of  distress  in  that  will,  and  yet  I  do  not  think  it 
substantially  within  the  reason  of  the  other  two  cases; 
for  the  very  gift  of  an  annuity  to  the  wife,  out  of  the 
(lowable  estate,  does,  from  the  natiire  of  the  interest 
throw  her  out  of  possession,  and  makes  the  churn  of 
dower  inconsistent  with  the  will.  I  must  not  con- 
clude without  taking  notice  of  a  circum^ncQ  that 
may  be  urged  against  my  opinion,  as  a  proof  .of  inten^ 
tion  in  the  testator  to  give  both  dpwer  and  annuity 
to  the  wife ;  that  is,  that  the  annuity  is  made  to  issue 
out  of  more  than  the  dowable  estate  j  from  whence 
it  may  be  argued  that  the  testator  enlarged  the  fand 
for  payment,  in  qrde^r  to  leave  sqfficient  fof  the  satist 


fitction  d£  both  the  demands.  I  answer,  first,  that  it 
is  totally  unknown  whether  he  extended  the  charge 
and  the  remedy  with  that  view }  it  is  at  most  but  a 
conjecture;  and  it  may  as  reasonably  be  supposed 
ihat  he  meant  only,  by  augmenting  the  security,  to, 
give  an  easier  and  safer  remedy  for  recovering  the 
afmulty ;  as  nothing  ia  niore  cortimon,  where  a  rent- 
charge  is  granted,  than  td  charge  an  estate  of  ten 
times  the  value  for  the  payment  of  it :  ^  that  this. 
Sup]()osed  intentioh  is  rfebtitted  by  a  declared  intentioa 
to  the  contrary,  manifested  and  expressi^d  in  the  wiit 
itself.  I  wish  these  cases  could  have  been  reconciled, 
feeling  in  myself  a  nqodest  unwillingness  to  sit  in 
judgement  upon  two  men  greatly  superior  to  myself 
in  learning,  as  weU  as  cap^ty ;  but  that  which  in  a 
private  man  would  have  been  presumption,  is  an 
indispensable  duty  in  ^  judge.  Th.e  tax  is  imppsed  on 
me  by  my  ofSce,  and  X  undertake  it  with  more  ease 
of  mind,  knowing  that  there  is  a  jurisdiction  superior 
to  us  all,  which  is  abl^  to  confirm  or  reverse  my 
opinion,  by  a  final  decision,^  Deqreed  that  the  widoiy 
must  make  her  election  *. 

.  33.  There  are  however  several  modem  qases,  where 
a  devise  of  an  annuity  to  the  wife,  either  entirely  or 
partly  charged  on  the  estates  out  of  which  she  is 
dowable,  together  with  the  gift  of  those  estates  ta 
another,  or  a  devise  of  them  to  trustees,'  has  been 
held  not  to  be  in  satisfaction  of  dower,  but  the  wido\v 
has  been  allowed  to  have  both  f. 


*  Vide  Jones  v.  Collier,  Amb,  750.  Wake  7.  Wdkt,  3  Bro.  R.  255  ^ 
1  Ves.  Jun.  335.  Pearson  v.  Pearson,  1  Bro.  R.  292.  Boynton  v. 
Boyx\ton,  1  Bro.  Rep.  445. 

t  Vide  Fosterv.  Cook,  3  Bro.  R.  347.  French  v.  Davies,  2  Ves. 
JuQ.  572.  Strahan  ?.  Sutton,  3  VeSi  249.  Greatorex  v.  Carey^ 
6  Ves.  615. 
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34.  A  bequest  of  the  residue  of  personal  estate 
generally,  will  not  be  considered  as  a  bar  or  satis&c- 
tion  of  dower.  , 

35.  A  man  by  his  will»  taking  notice  of  his  wife's 
title  .to  dower,  made  a  provision  for  her  out  of  his 
personal  estate  by  way  of  residue.  This  was  insisted 
on  to  be  an  implication  to.  bar  dower*  Lord  Haid* 
wicke  rejected  the  idea ;  because,  by  the  claim  of 
dower,  the  wife  did  not  break  in  on  liie  will ;  and  this 
was  the  stronger  as  it  was  only  a  residtie ;  which 
accidental  benefit  he  might  intend  she  should  have» 
as  well  as  dower. 
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Section  1. 

. .  ■ «  _ 

rl  consequence  of  two  maxims  of  the  common  Ori|^  of 
law:-l.  That  no  right  can  be  barred  tiU   it  ^CS' 
accrues;  .2.  That  no  right  or  title  to  an  estate  of  Case, 
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4  Rep.  1 .       freehold  can  be  barred  by  a  collateral  satisfaction } 
GiU).  Uses,    £j.  ^g^  found  impossible  to  bar  a  woman  of  dower  by 

any  assurance  of  lands^  eithei*  before  or  during  the 
marriage.  For  a  wife  havin|^  acquired  a  right  to  be 
endowed  of  a  third  part  of  all  her  husband's  lands  at 
the  moment  of  her  msMajge,  tlus  right  like,  all  othen^ 
could  only  be  extiiiguished  by  $  release;  And  no 
such  release  of  the  wife  either  before  or  during  the 
marriage,  would  be  yalicL  fV)r  if  before  the  marriage 
h  was  no  bar,  because  at  the  time  of  ma£ing  it  £be 
woman  had  no  title  to  dow^r ;  and  therefore  a  release 

Tit.  32.  c.  6.   from  her  then,  would  be  nfo  bar  to  a  right  which 

accrued  to  her  after.  If  it  was  made  during  theniar-r 
riage  it  was  absolutely  void,  the  wife  not  being  theq 
std  juris.  And  no  estate  limited  to  the  wife  during 
the  marriage  could  bar  her  of  dower,  because  no 
right  or  title  to  a  freehold  estate  can  be  barred  by  a 
collateral  satisfaction, 

S.  Every  woman  therefore  became  entitled  upon 
her  marriage  to  oiie-thif  d  of  all  her  husband^s  real 
estates^  however  smaH  hw  fortune  might  he^  Such  n 
ineqindity  ww  one  of  the  re«s6tas  why  ^  itodb  land 
was  conveyed  to  uses,  a  widow  not  teiifig  dbWable  of 
a  use ;  when  the  practice  of  vesting  estates  in  feof- 

3  Rep.  58  b,  ^^^'  *^  ^^  htteffpttt  geBeral^  ft  wte  Uduiatl,  orf  alii  tm^ 

^ 1  ^*     riages,  for  the  friends  of  tie  woman  to  pitxiui'e  the 

intended  husband  to  take  an  estate  from  his  feoSoeSy 
and  tifliit  it  to*  himself  aiid  Urn  intended-  wife'  fof 
their  lives,  in  joint-tettaticy  or  jointure  j  frdtii  whence 
arose  the  word  jointure ;  lest  the  wife  should  be 
totally  unprovided  for,  at  the  death  of  her  husband. 

Tit. IK c* 3.       3.  When  the  statute  of  uses  transferred  the  1^ 

estiiSi  tb  thdde  who  were  entitfed  to  l^e  use  df  bnd^ 
ail  wmn^fbtfn  nlarridd  vMUld  Mvd  b^ofAe  dm/bH 
of  such  laHifis  as  h^  b^n^  held  €o  tihe  u^  of  fl!^ 
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Jiusbands ;  and  would  also  be  entitled  to  any  partlcu*- 
)ar  lands  that  were  settled  on  them  in  jointure.  As 
this  would  have  been  a  manifest  wrong,  the  foDpwing 
clause  was  inserted  in  the  statute  of  uses* 

4t.  **  Whereas  divers  persons  have  purchased  or  St.27Hen.8. 
have  estate  made  and  conveyed  of  and  in  divers  lands,  ^*    * «    ' 
tenements,  and  hereditaments,  unto  them  and  to  their 
wives,  and  to  the  heirs  of  the  husband ;  or  to  the  hus- 
band and  to  the  wife,  ^nd  to  the  heirs  of  their  two 
bodies  begotten,  or  to  the  heirs  of  one  of  their  bodies 
begotten ;    or   to    t)ie  husband  and  to  ^the  wife, 
for  term  of  their  lives,  01"  for  term  of  life  of  the  said 
wife ;  or  wh^e  any  such  estate  or  purchase  of  any 
lands,  &c.  hath  been  or  hereafter  shaD  be  made  t6 
finy  husband  and  to  his  wtfe  m  manner  and  form 
idx>ve  expressed  \  or  to  any  other  peiMm  or  persdris, 
9iid  to  their  heirs  and  assigns,  to  the  use  and  behoof 
of  the  said  husband  and  wife,  or  to  the  use  of  the 
wife,  as  is  before  rehearsed,  for  the  joniture  of  the 
wife  y  that  then  and  in  every  such  case,  every  woman 
married  having  such  jointure  made,  or  hereafter  to 
be  made,  shall  not  cfaum  ikm*  have  title  to^  have  any 
dower  of  the  residue  of  the  lands,  ftc.  that  zi  any 
time  were  her  said  husband's,  by  whom  she  hath  any 
filch  jointure ;  nor  shall  demand  nor  elaim  her  dower, 
of  and  against  them  tiiat  have  the  taffids  and  inherit- 
ances of  b«r  said  husband.     But  if  she  have  na  such 
jointure,  then  she  dial!  be  admitted  and  enabled  to 
pursue,  have,  and  demand  her  dower,  by  writ  of  dower, 
after  the  due  course  and  order  of  the  common  Btws 
of  the  realm/' 

5.  This  statute  has  giyen  rise  to  the  modem  jointure,  Defiaitkni 
which  Lord  Coke  defines  to  be  '*  a  competent  fivc£- 
bood  of  f^ehold  for  the  wife,  of  lands  or  tenements, 
&c.,  to  take  effect  presently,  in  possession  or  profit, 
^r  the  d^ease  of  h^r  bosbstnd,  for  tJte  Kfe  of  the 
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wife,:  at  the  least ;  if  she  herself  be  not  the  cause  ol 
its  determination  or  forfeiture." 

r 

6.  As  this  statute  contradicts  the  common  law,  il 
has  always  been  construed  strictly.  Lord  Coke  ha&l 
laid  it  down  that  no  estate  limited  to  a  woman  shall 
be  deeiped  a  good  jointure,  and  a  bar  to  dower,  underj 
this  act,  unless  it  is^attended  with  the  following  cir« 
cumstances.    . 

7«  It  must  take  effect,  in  possession  or  profit,  iinm( 
diately  from  the  death  of  the  husband ;  for  other* 
wise  it  will  not  be  so  beneficial  as  dower. 

8.  If  therefore  an. estate  is  conveyed  to  the  hus* 
band  for  life,  remainder  to  J.  S.  for  life,  'remainder! 
to  the  wife  for  life,  in  satisfaction  of  dower,  this' 
is  not  a  jointure  within  the  statute;  because  by 
the  first  limitation  it  is  not  to  take  efi^  in  pos- 
session or  profit,  presently  after  the  death  of  her 
husband.  And  although  in  this  case  J.  S.  should  die 
in  the  lifetime  of  the  husband,  stiU  it  would  be  no  bar 
of  dower. 

.  9*  So  where  a. person  covenanted  to  stand  seised  to 
the  use  of  himself  in  tail,  remainder  to  the  use  of  his 
wife  for  life.  This  was  held  not  to  be  a  jointure, 
because  it  was  to  begin  after  the  determination  of  an 
estate  tail.  And  though  the  estate  determined  by  the 
death  of  the  husband,  without  issue,  so  that  the  wife's 
estate  began  unmediately  upon  the  death  of  her  bus- 
band,  yet  as  it  was  not  a  good  jointure  at  the  begin-, 
ning,  whatever  happened  afterwards  could  not  make 
it  good. 

10.  The  second  circumstance  is,  that  it  be  for  the 
wife's  life,  or  for  some  greater  estate.  So  that  if  an 
estate  be  limited  to  a  woman,  for  the  life  or  lives  of 
one  or  more  persons,  or  for  a  hundred,  or  a  thousand 
yeaxs,  if  she  lives  so  long,  it  is  not  a  jointure. 
,  11.  Although  the  statute  recites  five  modes  of 
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j&mting  an  estate  in  jointure,  yet  these  are  only  men- 
tioned as  examples ;  and  do  not  exclude  any  other 
estate  consistent  with  the  intention  of  the  act. 

12.  In  the  Duchess  of  Somerset's  case,  1  Mary,  it  Dyer,  97  a. 
vas  resolved  by  all  the  judges  that  an  estate  limited 

to  a  man  and  his  wife,  and  to  the  heirs  male  of  their 
two  bodies  begotten,  was  a  good  jointure  within  the 
statute,  though  not  one  of  the  estates  mentioned 
in  it 

13.  In  Vernon's  case  it  was  held  that  an  estate  4  Rep.  2  a. 
Uted  to  the  husband  for  life,  remainder  to  the  wife 

for  life,  was  a  good  jointure  ;  though  it  was  not  one 
of  the  estates  mentioned  in  the  statute ;' because  it 
vas  equally  beneficial, 

14.  It  is  said  in  Brooke's  Abridgement  that  an  nt.  Dower, 
estate,  limited  to  a  husband  and  wife  and  their  heirs,  ^^' 

i?ROt  a  jointure  within  the  statute,  because  it  is  not 

one  of  the  estates  mentioned  in  it.     But  Dyer  con-  248  a. 

tradicts  this  position,  and  proves  that  it  would  be^a  ^  R^-  ^  ^• 

good  jointure,  the  words  of  the  act  being,  "  for  term 

iof  life  or  otherwise  in  jointure,"  which 'word  other- 

^  extended  to  all 'other  estates  conveyed  to  the 

vife,  which  were  as  beneficial,  or  more,  ss  the  estates 

tjentioned. 

15.  The  third  circumstance  is,  that  the  estate  must  Must  be 

I  be  limited  to  the  wife  herself,  and  not  to  any  other  ^^^^^J^ 
I  person  in  trust  for  her.     So  that  if  an  estate  be  made  herself. 
■  toothers  in  fee  simple,  or  for  her  life  in  trust,  so  as      ^^' 
I  the  estate  remain  in  them,  albeit  it  be  for  her  benefit, ' 
;  ^  by  her  assent,  yet  it  is  no  bar  of  dower.     Equit- 
I  ^fe  jointures  are  however  now  allowed,  of  which  an 
I  ^coiint  will  be  given  hereafter. 

.16.  The  fourth  circumstance  is,  that  it  be  made  in  in  Satisfac- 
Ittfafaction  of  the  wife's  whole  dower,  and  not  of^^^^^J^^"" 
PW  of  it  only  j  for  land  conveyed  to  a  woman  in  Dower. 


9^  Tlih  Yit   Jointure.   th.i.  §16^30^ 

1  Inst.  36  6.    part  of  her  jointure,  or  in  satisfaction  of  part  of  her 

dower,  is  no  bar,  on  account  of  the  uncertainty. 
And  be  so  17*  The  fifth  circumstance  is*,  that  the  estate  limited 

averred     ^^  ^  ^^  '^^  ^  expressed,  or  averred  to  be,  in  totirfac- 

tion  of  her  whole  dower. 

1&  Since  the  statiite  of  frauds  it  appears  somewhat 

ddubtful  whether  an  averment  can  be  admitted  thst 

9  Mod.  152.   a  provision  made  for  a  wife,  previous  to^  marriage,  was 

intended  as  a  jointure,  and  in  bar  of  doWer. 
Tinney  v,  19.  On  a  bill  brought  for  dower,  the  defendant,- 

3  A^f  8.        *^®  ^®"^  ^*  ^^^>  insisted  that  the  husband  in  his  life* 

time  gave  a  bond  in  the  penalty  of  1,000  /.  in  trust  i2> 
secure  to  his  wife  500  /.  in  case  she  survived :  that  it 
was  intended  at  the  time  in  lieu  6f  dower ;  that  she 
acknowledged  it  to  be  so ;  and  oflfered  to  read  evidence 
of  her  acknowledgement. 

Lord  Hardwicke  was  of  <^ini6n  that  parol  evidence 

could  not  be  allowed  in  this  case,  being  within  ^e^ 

Tit.  82.  c»  19.  statute  of  frauds  \  and  that  a  general  provision  for  a 

wife  was  not  a  bar  of  dower,  unless  expressed  to  W 

so*  That  in  the  case  of  Vizard  v.  Longdate,  5  Geo.  I 

Sir  Joseph  Jekyll  hdd  iJie  words  in  a  bond,  to  secure 

a  sum  of  money  for  a  woman's  livdihood  and  nQain** 

Walker  v.      tenance,  was  no  bar  of  dower.     But  that  Lord  Chan- 

1  Ve8^^54.      cellor  King  was  of  opinion  it  was  a  bar  of  dower, 

Couch  V.       being  williin  the  equity  of  the  statute  of  Heniy  VIII* 

4Ve9.  Jun,     of  jointures,  and  therefore  reversed  the  decree. 

^^*-  2a  It  is  however  observable,  that  there  is  nothing 

in  the  statute  of  frauds  excluding  averments,  and  rf 

is   generally  understood,    that  whatever  avennentJf 

might  have  been  made,  before  that  statute,  may  ^ 

infra, }  25.     made  uow.    In  Vernon's  case,  and  an  anonymous 

case,  Owen,  S8,  it  was  averred  that  the  estate  Knritcd 
to  the  wife  was  for  her  jointure,  and  in  bar  of  dwei"? 
and  the  averment  was  allowed^ 


!Z?&VII.   Joiniur^.   Ch.i  ^m^^'^y  ^93 

2L  The   sii^th  circumstance   is,  that  it  be  inade  And  made 
before  marriage*    For  it  iiS  enacted  by  the  nint^  sec-  ^^'^  ^ 
tion  of  the  statute^  that  if  any  wife  have  any  manors  i  Inst.  36. a* 

'      "    4  Ren  3  a 

Uc.  assured  to  her  after  marriage,  for  term  of  life  qt        ^'     ' 
otherwise,  in  jointure ;  except  the  same  be  made  by 
act  of  parliament ;  the  wifci  shall  at  h?r  liberty,  after 
the  death  of  her  husband,  refuse  the  jointure,  and 
demand  her  dower. 

22.  A  jointure  attended  with  all  the  circumstances  Jointures 
above  stated  is  binding  on  the  widow,  and  is  a  com-  J^^*^  require 
plete  bar  to  her  claim  of  dower ;  or  rather  prevents  ance  of  the 
her  title  to  dower  from  ever  arising.     But  ^ere  are     V  ^^-      ' 
other  modes  of  limiting  an  estate  to  a  wife,  which 

Lord  Coke  says  are  good  jointures  within  the  statute^, 
provided  the  wife  accepts  of  them,  after  the  death  of 
her  huHband.  She  is  however  at  liberty  to  reject  them* 
and  to  claim  her  dower. 

23.  Thus  an  estate  settled  on  the  wife,  after  mfkr* 

« 

liage,  may,  by  the  express  words  of  the  statute,  be 
rejected  by  the  widow  after  her  husband^s  death  i  in 
wUoh  ca^e  she  may  claim  her  dower*  But  if  s|;|j^ 
once  s^cepts  of  such  jointure,  she  is  thereby  boinn^f 

24.  An  estate  for  life,  limited  to  a  woman  for  her 
jointure,  upon  condition  to  perform  her  husband's 
will,  or  which  is  determinable  during  the  li^e  of  the 
vife,  is  a  jointure  within  the  statute,  if  the  wife 
accepts  of  it,  aft;er  the  death  of  her  husband. 

25.  In  a  vmt  of  dower  the  tenant  pleaded  that  tiie  Veraoa't 
husband  of  the  demandant  was  also  seised  of  lands^  in  9^'  i 

4  Rep.  1 . 

the  same  county,  which  he  had  conveyed' to  the  ude  Dyer  3i7  ai. 
of  himself  for  life,  remainder  to  his  wife  for  life ;  and 
averred  that  the  estate  for  life  so  limited  to  the  de- 

•  •  -  •  *  » 

mands^oit  was  for  her  jointure,  and  in  full  sati^action 

of  her  dowser ;  and  that  a^;er  the  death  of  her  husband,  ,  i 

4ie  had  entered  into  tihe  lands  so  limited  to  her  for 
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her  jointure,  and  agreed  to  it  The  demandant  re- 
plied and  confessed  the  conveyance  by  which  she  took 
^n  estate  for  life ;  but  said  that  the  estate  was  upon 
condition  that  she  should  perform  her  husband's  will; 
and  demanded  judgement  if  the  tenant  should  be  ad- 
mitted to  aver  that  this  estate  so  limited  to  the  wife, 
upon  the  said  condition,  was  for  the  jointure  of  the 
wife,  and  ig  satisfaction  of  her  dower ;  upon  which 
the  tenant  demurred  in  law.  It  was  resolved,  that 
although  the  estate  limited  to  the  wife  was  upon  coik 
dition  ;  and  although  dower,  in  lieu  of  which  the  join- 
ture was  given,  was  an  absolute  estate  for  life ;  yet  in 
as  much  as  an .  estate  for  life  upon  condition  was  an 
estate  for  life,  it  was  within  the  words  and  intent  of 
the  act,  if  the  wife,  after  the  death  of  the  husband, 
accepted  it :  therefore  she  was  barred  of  her  dower. 
It  was  also  said,  that  an  estate  limited  to  a  woman 
during  her  widowhood,  for  her  jointure,  was  good 
Within  the  statute,  if  she  accepted  it. 
'  S6.  It  appears  from  the  preceding  cases  that  there 
are  two  sorts  of  jointures  within  the  statute.  One 
which  prevents  the  title  to  dower  from  arising; 
another  which,  when  accepted,  but  not  befcw,  be- 
comes a  bar  to  dower.  When  an  estate  does  not  fall 
within  either  of  those  descriptions,  the  widow  becomes 
entitled  to  it,  and  to  dower  also.  Thus  in  Vernon's 
case  it  was  said^  that  if  the  estate  there  limited  to  the 
wife  was  not  within  the  statute,  then  it  was  na  bar 
of  dower,  but  the  demandant  should  have  both.  And 
Lord  Coke  says,  where  the  estate  limited  to  the  wife 
does  not  take  effect  immediately  upon  the  death  <» 
the  husband;  in  which  case  it  is  not  within  the  statute; 
the  widow  shall  take  such  estate,. and  dower  also. 

27.  It  has  been  stated,  that  by  the  statute «?' 
Hen.  VIII,  the  jointure  must  be  limited  to  the  wife 
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•  herself,  and  not  to  any  other  person  in  trust  for  her. 
It  is  however  now  settled  that  a  trust  estate,  being 
equally  certain  and  beneficial  as  a  legal  one,  or  even 
an  agreement  to  settle  an ,  annuity,  as  a  jointure,  in 
bar  of  dower,  is  good  as  an  equitable  jointure. 

28.  Thus  in  a  modem  case  it  was  determined  by  Bucks  v. 
the  House  of  Lords,  that  a  covenant  from  the  intended  P"V7>  ^^^* 

♦    .    .         •  Jordan  v. 

husband  that  his  heirs,  executors,   or  administrators  Savage,  infra, 
would  pay  an  annuity  to  liis  intended  wife,  for  her 
life,  in  case  she  survived  him,  in  full  for  her  jointure, 
and  in  bar  of  her  dower,  without  expressing  that  it  9  Mod.  219. 
should  be  charged  upon  lands,  was  a  good. equitable 
jointure,  within  the  statute.     Lord  Hardwieke    an-  4Bro.R.506. 
swered  the  objection  of  its  being  in  the  husband^s  «• 
power  to  have  defeated  this  agreement,  and  sold  or 
given  away  his  whole   estate,  by  Lord  Letchmere's  q^  Temp, 
and  other  cases,  where  the  agreement  rested,  as  here,  Talbot,  80. 
upon  the  husband's  covenant.    And  further,  by  obser- 
ving that  such  an  alienation  would  have  been  an  evic-  infra,  §  48. 
tion  of  the  fund  out  of  which  the  jointure  was  to  arise, 
and  consequently  let  the  wife  into  dower. 

To  another  objection,  that  the  husband  had  not 
bound  himself  to  do  any  act,  but  only  that  his  heirs, 
executors,  and  administrators  should  pay,  &c.  he  an- 
swered, that  the  wife  might,  the  day  after  the  marriage, 
have  brought  a  bill,  by  her  next  friend,  and  compelled 
the  husband  himself  to  settle  the  annuity. 

29.  By  indenture  made  previous  to  a  marriage,  the,  Williams 
intended  husband  and  wife  assigned  leasehold  estates  ^-  vi'"^;,^^ 
for  years  belonging  to  each  of  them  to  trustees,  in  545. 

trust  to  permit  the  husband  to  receive  the  rents  for 
life,  after  his  decease  to  permit  the  wife  to  receive 
the  rents  for  her  life,  in  full  for  her  jointure,  and  in 
bar  of  dower.  The  Court  of  Chancery  held  this  to 
be  a  good  equitable  jointure. 
Vol.  I.  Q 
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35.  In  the  c&se  of  T&iney  v.  Tiiinfey,  a  sum  of  money 
secured  by  bond  to  the  intended  wife  before  the  mar- 
riage, was  held  to  fo6  k  bar  to  dower.  And  in  isi  case 
published  by  Mr.  Cox,  where  the  intended  husband 
gave  a  bond  to  the  mother  of  the  intended  wif6,  con- 
ditioned that  he  or  his  heirs  would  settle  500  2.  a  year 
in  land  on  her,  in  satisfaction  of  dower ;  Sir  T.  Clarke, 
M.  R.,  held  it  a  good  jointure.  From  which  it  appean 
that  the  courts  of  equity  now  consider  any  provision 
"which  a^oman  accepts  before  marriage,  in  satisfaction 
of  dower,  to  be  a  good  jointure. 

31.  It  is  not  necessary  that  the  estate  limited  as  a 
jointure  should  proceed  immediately  from  the  husband. 
For  if  it  comes  through  the  medium  of  trustees,  or  of 
the  demandant  in  a  common  recovery,  it  will  be  good. 

32.  A.  bargained  and  sold  lands  to  I.  S.  and  I.  N. 
to  make  them  tenants  to  the  pritcipe^  for  the  purpose 
of  suffering  a  common  recovery,  which  was  duly  had, 
to  the  usie  of  A.  and  his  wife,  for  her  jointure.  Re- 
solved, that  this  was  an  asstu-ance  by  A.  himself,  for 
the  advancement  of  his  wife.  i 

33.  "rf  the  estate  proceeds  from  the  father  of  the 
husband,  it  will  be  good. 

34.  The  fafther  of  the  husband,  in  pursuance  of 
krticles,  enfedfied  tniglees,  before  the  mawiage,  to 
the  use  of  the  intended  wife  for  Kfe :  the  question  vas, 
whether  this  was  a  good  jointure,  it  hot  being  ma^^ 
by  the  husband,  por  of  his  lands.     Held  a  ffioi 

'  jointure. 

35.  As  a  jointure  is  an  estate  limited  to  a  WonUffl 
in  lieu  iand  satisfaction  of  dower,  it  follows  that  alJ 
those  who  are  capable  of  being  endowed,  may  take  a 
jointure. 

36.  It  was  formerly  much  doubted  whether  a  join- 
ture, settled  on  an  infant  before  marriage,  was  a  bar 
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to  idoww.    JBut  it  has  been  .lemoned  that  such  a  9  Mod.  218. 
jtiotwe  h  -good,  and  liiat  the  infant  .cannot  waive  it  ^   ^  '  ^^^* 
after  her  husband's  death,  and  claim  dower. 

87.  Sir  T.  Dnuy,  previous  to  his  marriage  with  Bucks  (Earl 
Miss  U^rrdl,  who  was  then  an  infant,  by  indenture  3  Bro^^p^* 
madedbetween  him  of  the  first  part,  MissT.  of  the  Ca.492. 
aecond  part,  iandtwo  trustees  :af  \he  third  part,  agreed 
th^t  Miss  T.  in  case  :tibe  .marriage  took  place,  and  she 
survived  him,  should  have^m  annuity  of  600 1,  during 
her  Itfe,  for  her  jointure,  and  in  bar  of  dower ;  and 
Sk  T.  /!]>•  covenanted  ¥rithdd9e  trustees  that  his  heirs, 
ewcutors,  and  administrators  would  pay  the  annuity. 
Ihe  deed  wafi  executed  by  Miss  T.  in  the  pre^nce  of 
her  guardian,  who  was  a  subscribing  witness  to  it, 
and  the  marnage  was  soon  after  solemnized ;  with  the 
privity  and  j:$»is^nt  of  the  guardian.     Miss  T.  was 
odigr/entitlfad  to  a  portion  of  200p  /• 

;8tr  T.  Dnury  died  seised  of  a  .considerahle  real 
Qrtate.  Laify  Drury  insisted,  -that  as  .she  was . an  infant 
at  (the  tim^  of  es^cuting  the  settlement,  she  was  not 
bound  to  accept  the  provision  thereby  made  'for  her ; 
but  wa3  entitted  to  .dow©r.  The  heirs  of  Sir  T.  D. 
filed:iarl»ll.in  Chancery  against  her,  p]:aying  that  she 
augbtJiie'JTeskmined-from'islaimi^  dower.  The  cause 
was  heacd  }befoi^  Lord  Henley,  who  1  decreed  that 
liadyiBnuy  was  esititlad  to  dower. 

On. mk&ppeoi  to  the  -House  of  LcHrds  'the  fbUawing 
question  was  put  to 'the  judges:  "  Whether  a  woman 
married  junder  the  :age  of  01  years,  havii^  before>such 
marriage  a  jointure  made  to  her,  in  bar  of  her  dower, 
is  thereby  bound,  and  barred  of  dower  within  the 
statute  27  He»ry  VIII.  c.  10." 

The  judges  were  divided ;  three  of  them  delivered 
their  opinion  in  the  negative,  but  the  rest  in  the  affir- 
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mative.  Lord  Hardwicke  and  Lord  Mansfield  also 
delivered  their  opinions  in  the  affirmative ;  whereupon 
the  decree  was  reversed-  •  , 

38.  The  principle  upon  which  this  case  was  deter- 
mined is,  that  a  jointure  being  a  provisione  viri^  and 
^  not  ea:  contractUy  the  consent  of  the  intended  wife  is 
not  a  circumstance  required  by  the  statute,  to  render 

4  Bro.  Rep>    a  jointure  valid.     Lord  Mansfield,  in  delivering  his 

opinion  in  the  •House  of  Lords  on  this  case,  said  that 
a  jointure  was  not  a  contract  for  a  provision,  but  a 
provision  made  by  the  husband,  as  defined  by  Lord 
Coke ;  so  the  consequences  drawn  from  the  infant's 
incapacity  of  contracting  were  ill  founded.  It  is  there- 
fore now  held,  that  the  intended  wife  need  not  be  a 

Jordan  v        party  to  the  deed  by  which  the  jointure  is  limited. 

Savagi^,  ante.  And  in  an  opinion  of  the  late  Mr.  Feame's,  he  says, 
^'  "I  discover  nothing  in  the  statute  27  Henry  VIII. 
of  jointures,  that  requires  the  wife  being  a  party  to  the 
deed  which  secures  her  jointure ;  and  some  of  the 
cases  said  to  be  within  that  statute  seem  rather 
against  such  a  conclusion." 

Estcourt  V.         39.  It  is  however  necessary,  t  conceive,  that  the 

ICox^rI 20.  i^^^^ded  wife,  or,  where  she  is  under  age,  that  her 

guardians,  should  have  notice  of  the  Jointure  limited 
to  her ;  for  otherwise  she  may  be  defrauded  by  the 
settlement  of  a  jointure  inadequate  to  her  rank  and 

3Atk.«l2.     fortune;  in  which  case  tliere  can  be  no  doubt  but 

that  she  would  be  relieved  in  equity. 

Nature  of  40.  We  have  seen  that  an  estate  in  fee,  in  tail,  (wr 

t  18     tate.     £^^  2j£g^  ^^y  ^^  limited  to  a  woman  for  her  jointure. 

In  the  case  of  a  limitation  in  fee,  I  conceive  a  joint- 
ress would  have  full  power  to  dispose  of  it  as  she 
pleased.  But  where  an  estate  tail  is  limited  to  a 
woman  for  her  jointure,  she  is  prohibited  by  the  sta- 
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tutes  11  Hen.  VII.  c.  20.,  and  82  Hen.  VIII.  c.  36., 

&om  alienating,  or  creating  a  discontinuance  of  it,  vide  Tit.  36. 

by  feoffment,  fine,  or  recovery.  ^'^^' 

41.  Where  lands  are  limited  to  a  woman  for  life, 
for  her  jointure,  she  is  not  allowed  to  commit  waste;  Basset  v. 
aniwill  be  restrained  from  it  by  the  Court  of  Chan-  Sf^j^^^^'ign 
eery,  in  the  same  manner  as  other  tenants  for  life. 

42.,  On  a  motion  to  stay  a  jointress,  tenant  in  tail  Cook  v. 
after  possibility,  &c.  from   committing  waste ;   the  j  ^,  j!^^' 
Court  held,  that  as  she  was  a  jointress  within  the  ,sta-  --i- 
^tute  11  Hen.  VII.  she  ought  to  be  restrained,  being 
part  of  the  inheritance,  which  by  the  statute  srfe  is 
prevented  from^alienating ;  and  therefore  granted  an 
.injunction  against  wilful  waste. 

43.  Where  there  is  a  covenant  that  a  jointure  shall  Carewv. 
be  of  a  certain  yearly  value,  though  the  estate  be  not  Eq[^22i.  ^ 
Kmited  without  impeachment  of  waste,  yet  the  Court 

of  Chancery  will  not  restrain  the  jointress  from  com- 
mitting waste,  so  far  to  as  make  up  the  defect  of  \hk 
jointure. 

44.  Where  the  jointress  and  the  issue  claim  under  Carpenter  v. 
the  same  settlement,  they  shsdl  contribute  proportion-  ivCTn.^440. 
ably  in  the  discharge  of  any  prior  incumbrance  on  the 

estate. 

45.  A  jointress  is  not  entitled  to  the  crops   sown  Fisher  v. 
at  the  time  of  her  husband's  death  ;  because  a  join-  g  y^^^u 
ture  is  not  a  continuance  of  the  estate  of  the  husband,  373. 

like  dower. 

'  46.  It  appears  from  a  passage  in  Jenkins,  that  a  Pa.  226. 

jointure  is  not  liable  to  debts  due  to  the  crown. 

47.  Th§  inconveniencies  which  attend  a  limitation  ARent- 
ofland,  by  way  of  jointure,  are  so  numerous,  that  it  f^^"^ 
bas  long  been  a  general  practice,  to  limit  a  rent-  given  as  a 
charge  to  the  intended  wife  for  her  life,  as  a  join- 
^1  to  commence  from  the  death  of  the  husband ; 
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mtk  pdwers  of  £«tres9  stud  e^ti^,  tiBAdts^tefm  forbears, 

for  fUither  d^tuing:  the  pisyment  6f  ky  trfaick  h^ 

been  found  by  experience  t6  b^  much  fiiOre  eOQV^ 
Di^nt  both  to  the  jointred^,  aikt  t(V  tbeh^;  ^ariAore 
certahi  income  is  thereby  provided  ffff  tk^  tatm, 
and  the  latter  continues  in  thepodsesdioii  Md  fiMnoigt- 
ment  of  th€i  whole  estate. 

48.  There  in  a  proviso  in  the  statute  27  Hen.  VIII. 
c.  10.  S  7.  **  That  tf  any  such  woiwatt  be  fawfiilly 
es:pulsed  or  evicted  from  her  said  jointure,  or  fttm 
any  part  thereof,  without  any  fraud  or  covin,  by  laiw- 
ful  entry,  or  by  discontinuance  6i  her  hu^and ;  then 
every  liuch  woman  shall  be  endowed  of*  as  madi  of 
the  residue  of  her  husband**  tenements  or  heredita- 
ments^  whereof  she  was  before  dowable,  as  the  same 
lands  and  tenements  so  evicted  and  expnl^  siufl 
amount  or  extend  unto.** 

49«  A  person,  in  consideration  of  A  mstmgp  \)^ot^ 
had,  covenanted  to  stand  seised  to  the  use  of  UfiMdf 
and  wife,  during  their  natural  lives,  and  the  life  d 
the  longest  liver^  The  lands  were  evicted  dnrin^  the 
Me  of  the  husband }  it  was  held, .  that  die  ^^tioft 
during  the  eoveirture  was  sufficient  to  entitle  the  wift 

to  a  recompence ;  though  she  had  accepted  the  «^ 
due  of  the  jointure,  alter  the  death  of  her  husbancl. 

dO.  A  jointure  was  settled  bdbrif  marriitge ;  t&« 
husband^  during  the  coverture,  purchased  oth6rIatidft» 
sold  them  again,  and  died.     The  jointure  ladd*  ^*cre 

evicted  $  held^  that  the  wiib  fth^d  have  dow^r  of  the 
lands  Which  we^e  pu^cbaMdj  and  aliened  by  her  hu<^ 
band,  at  the  time  when  she  w<u»  barred  of  her  actios 
for  d6wer« 
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Lands  are  of  a  certain 
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Section  1. 

A  JOINTRESS  is  cpnmdered,  iq  equity,  ^  a  p^r-  a  Jointress 
clwapr  ;  niarriag*  fUwe  beiflg  deeme^  a  V9jH*l?lp  ^^^^pj^^*^ 
eonaideratipu.    Therefore  a  joiotre.s§  is  entj^le^  to  (he  cbaser. 
poteption  and  aid  of  a  coiMt  pf  ^q^ify ;  ev^n  thai|g|i 
ilie  elopes  frpm  b^r  h^bwid.    ^  thf4  wjififeyer  tbsre  infra,  t.  3. 
9PIW8  to  h»ve  ^n  an  agre<^n)mt  to  lettle  n  jpiu- 
twi^  a  sp^c^  p^rfiinpap^  of  it  wil}  be  d^qrpf  d. 

2.  A  man  agre^,  by  articles,  tP  aettlp  certain  lan^y,  Hayncr  v. 
Wpre  mwriage,  on  h|9  >ntwde(i  wifei  for  her  join-  f  venu  343. 
tive.  The  loarriage  tpo]l(  e^^ct,  but  the  hu9]^nd  die4 
l)lff  le  my  s^ttleniept  waf  iWK}e»  Th?  wifp  l»rppght 
k»  bill  for  an  0?cewt»P9  pf  tfee  aptiple?,  It  W99  cp»- 
twdedf  that  99  ti^  afl^f  e^^t  was  tp  iqaJte  a  setUe-^ 
*<*  fe^^  IPWriggp,  Jind  {IS  the  plaintiff  mviwd 
vjtfaioitt  rfiqujriqg  such  pp^ement,  it  afliQunted  U>  » 
^^r  pf  i^  arttglep,  ^4  ^  ^^^^^^  ip  law :  sw  e^^ecu- 
tioQ  of  |;hf3Hi  wa9  however  4ecreed. 

Q4 
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3.  Lord  Hardwicke  has  said,  that  in  marriage  con- 
tracts, where  the  fortune  of  the  wife  is  paid  to  the 
father,  or  to  clear  incumbrances,  or  to  the  son; 
and  the  father  and  son  are  parties  to  ,the  marriage 
contract  j  the  wife  has  a  lien  upon  both  the  estate  of 
the  father,  and  that  of  the  son. 

4.  Although  a  settlement  be  very  unequal,  and 
much  in  favour  of  the  wife ;  yet  a  court  of  equity  will 
not  relieve  against  it ;  because  it  cannot  put  the  wife 
into  her  former  situation. 

5.  A.,  upon  a  treaty  of  marriage  with  M.  the  daugh- 
ter of  B.,  was  to  settle  500/.  a  year  upon  her,  and  to 
have  5,000  /.  portion.  But  B.  insisting  that  if  A. 
should  die  without  issue,  his  daughter  should  have 
the  inheritance  of  the  jointure,  that  was  refused. 
Afterwards  A.  rienewed  the  treaty  himself,  accepted  of 
articles  for  payment  of  5,000  /.,  and  settled  a  jointure 
of  500/.  a  year ;  he  likewise  made  another  deed  in  the 

'  nature  of  a  mortgage  of  all  his  estate,  as  well  the  ^ 
reversion  of  the  jointure,  as  the  rest,  for. securing  the 
payment  of  5,000  /.  to  her,  in  case  A.  died  without 
issue.  A.  died  in  a  fortnight  aft«r  the  marriage, 
without  issue.  M.  by  bill  prayed  a  foreclosure  of  the 
mortgage.  The  defendants,  though  they  exhibited 
their  bill  for  relief  against^  this  as  a  ftaud,  were 
decreed  to  pay  the  5,000  /.  without  interest 

Upon  an  appeal  to  the  House  of  Lords,  it  was 
argued  that  A.  was  a  sickly  and  weak  man,  that  the 
agreement  was  unreasonable,  that  A.  on  his  death- 
bed declared  he  had  made  no  such  agreement,  and 
that  M.,  being  present,  did  not  contradict  it  To 
which  it  was  answered,  that  all  bargains  were  not  to 
be  set  aside,  because  not  such  as  tiie  wisest  .people 
would  make  ;  but  there  must  be  fraud  to  make  their 
acts  void.     That  the  marriage  was  of  itself  a  goo^ 
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consideration  for  a  jointure ;  and  reasonable  or  un- 
reasonable was  not  always  the  question  in  equity  ;  if 
each  party  was  acquainted  with  the  whole,  and  meant 
what  they  did  :  much  less  was  it  siifficient  to  say  that 
it  was.  unreasonable,  as  it  happened  in  event.  For  if 
at  the  time  it  was  a  tolerable  bargain  j  nay,  if  at  the 
time,  the  bargain  was  the  meaning  of  the  parties,  and 
each  knew  what  was  done,  and  there  was  no  deceit 
upon  either,  it  must  stand.   The  decree  was  affirmed. 

6.  A  person  brought  a.  bill  to  be  relieved  against '  Wjcherly  v. 
a  jointure,  made  previous  to,  and  in  consideration  of  2  r  wms. 
marriage,  by  a  tenant  for  life,  in  pursuance  of  a  power,  ^i^- 

he  being  then  upon  his  death-bed.     LrOrd  Parker,  Prime  v. 
assisted  by  Lord  Chief  Justice  Pratt  and  the  Master  ?^?^^'"§ 

•'  infra,  c.  3. 

of  the  Rolls,  denied  relief. 

7.  A  jointress  will  be  relieved,  in  equity,  against  a  Relieved 
prior*  voluntary  conveyance  j  because  marriage  is  a  v^untary 
sufficient  consideration  to  make  a  wife  a  purchaser.  Conveyance. 
And  all  voluntary  conveyances  are  fraudulent  and  Tit.  32.  c.  27. 
void  against  purchasers  for  a  valuable  consideration. 

8.  A  court,  of  equity  will  also  set  aside  a  satisfied  And  against 
term  for  years  in  favour  of  a  jointress :  though  it  will  xerrfi. 

not  do  so  in  favour  of  a  dowress ;  because  a  jointress  ^'^c-  ^^  ^^^ 
has.a  fixed  interest,  by  the  agreement  of  the  party.      xit.  12.  c.  3. 

9.  The  neglect  of  a  married  woman  during  cover-  Not  bound 
ture,  will  not  ajQTect  her  rights  j  and  a  court  of  equity  ^  Neglect 
will  .notwithstanding  assist  her,  in  case  her  jointure  verture. 
proves  deficient. 

10.  The  plaintifi^s  husband  after  marriage  entered  Beard  v. 
into  a  voluntary  bond  to  settle  a  jointure ;  and  ac  ^"^^^27. 
cordingly  settled  lands,  upon  which  the  bond  was 
ddivered  up.     The  husband  died,  and  the  jointress 

was  evicted*  It  was  resolved  that  the  jointure  should 
be  made. good  out  of  the  personal  estate,  unless  the 
plaintiflF recovered  dower  j  for  this  agreement,  though 
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vdumtary^  ought  to  be  decreed  by  the  CouJrtt    And 

the  ddiverj  up  oi'  the  bond  by  a  &me  covert,  eould 

W)e'WKy  bind  her  interest 

Fothergiil  t.       11 ,  A  person  made  a  settlement  on  bia  son  for  US^ 

fl^;*     wmainder  to  his  firat  wd  odier  sons  in  t«a,  with 

222.  power  to  appoiiit  any  df  the  bmds,  not  exceeding 

100/.  a  year*  to  any  wife  he  ahouM  marry^  for  a  jaii^ 
ture.  The  father  died,  the  son  married,  and  after 
marriage,  appointed  certain  lands  to  trustees,  in  trust 
for  his  wife,  for  a  jointure ;  and  covenanted,  that  if 
they  were  not  of  the  value  of  100/.  a  year,  he  would, 
upon  request  made  to  htm  any  time  during  hia  life, 
make  them  up,  out  of  the  other  lands.  The  husband 
lived  several  years ;  no  complaint  was  made  that  the 
lands  were  not  of  that  value,  nor  any  request  to  makt 
it  up.  On  a  bill  brought  by  the  widow  to  have  the 
jointure  made  up  100/.,  Lord  Keeper  Wright  wid, 
that  a  provision  for  a  wife,  or  children,  wis  not  to  be 
considered  as  a  voluntary  covenant ;  and  therefaH 
decreed  the  deficiency  to  be  made  up»  notwithstasd^ 
the  wife's  neglect  in  not  requesting  it  during  the 
coverture  ;  for  the  laches  of  a  feme  covert  could  not 
be  imputed  to  her. 
Nortodeliver  ig.  If  a  bill  is  brought  by  an  heir  at  law,  or  any 
l^ds.  other  person,  against  a  jointress,  whereby  the  party 

Towers  v.  would  avoid  the  jointure,  under  pretence  that  bis 
1  Vera.  479.  ancestor  had  not  a  sufficient  title  to  make  inch  s 
jointure ;  and  seeks  a  discovery  of  deeds  and  wnting«i 
whereby  ha  would  avoid  the  title  of  the  joinistssi 
he  will  not  be  allowed  to  have  such  discovery,  tbougn 
the  jointure  be  made  after  marriage,  unless  he  by  ni0 
bill  submits  to  confina  the  title  of  the  jointress  (  ^ 
then  he  shaU. 
^m^  13.  On  a  motion  that  all  deeds,  leases,  and  writiP^* 

Sei.  Ca.'        relating  to  the  inheritance,  should  be  delivered  opi 


V. 

in  Cha.  4. 
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on  ccmftrming  a  jomtnre;  it  was  opposei}  as  to  the 
leases,  because  without  them  the  jointress  cotdd  not 
recover  the  rents ;  and  though  the  leases  should  be 
expired,  there  might  be  arrears  of  rent,  and  covenants. 
The  Comt  ordered  aB  deeds  and  writings;  and  ex- 
pired leases^  to  be  deKvered  up;  unless  particular 
reasons  wiefre  shown  to  the  contrary. 

14.  The  Court  of  Chancery  ^snfl  not  obKge  a  widow  Leech  r. 
to  produce  the  deed  under  which  she  claims  her  join-  J  Vm^62 
ture,  on  the  bare  offer  of  coniinning  it ;  but  it  must 

be  absolutely  confirmed.  Sonetuncs 

15.  Interest  is  not  in  general  allowed  for  arrears  **<>^  lo- 
of  a  jomture ;  but  the  court  will  expect  a  special  case  Arrears. 

to  be  made  for  that  purpose :  as  the  being  obliged  to  ^e^'  ^  ^^' 
hoTTow  money,  and  pay  interest  for  it ;  then  the  Court  Tew  v.  Win- 
will  give  interest,  from  a  reasonable  time.  Jun?45i   *' 

16.  If  a  husband  covenants  that  the  lands  limited  Effect  of  a 
in  jointure  are  of  a  certain  yearly  value,  and  they  ^atThe^* 
afterwards   prove  deficient ;    this  covenant  will  be  Lands  are  of 
decreed  to  be  performed  in  specie.     Although  such  value.  '^ 

a  covenant  be  inserted  in  articles  only,  and  not  in  Speake  y. 
the  settlement  made  pursuant  to  them,  yet  it  will  be  1  Vem!2I7. 
considered  as  subsisting  in  equity. 

17.  A  jointress  brought  her  bill  to  have  an  account  Hedges  v. 

of  the  real  and  personal  estate  of  her  late  husband ; ,  j  xb?Eq.  18. 

attd  to  have  satisfaction  for  a  defect  of  value  of  her 

jomture  lands ;  which  he  had  covenanted  to  be,  and 

to  continue,  of  a  certain  yearly  value.   The  defendant 

n^asted  that  this  was  a  covenant  which  sounded  only 

m  damages,  and  was  therefore,  properly  determinable 

at  law.     Though  it  was  admitted  that  a  court  of 

equity  cannot  regularly  assess  damages,  yet  it  was 

determined  that  in  this  case  a  Master  might  properly 

"Squire  into  the  amount  of  the  defect,  and  report  it 
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to  the  Court,  which  might  send  it  to  be  tried  at  law, 
upon  a  gtumtum  dammficaf. 

18.  Where  lands  settled  for  a  jointure  are  cove- 
nanted  to  be  of  a  certain  clear  yearly  value,  and  after 

.  the  death  of  the  husband  they  prove  deficient,  the 
jointress  is  entitled  to  have  the  deficiency  made  good, 
out  of  the  other  lands ;  and  to  come  in  as  a  specialty 
creditor,  upon  the  husband's  estate,  for  the  arrears  d 
the  deficiency,  with  interest. 

19.  Where,  in  marriage  articles,  the  lands  agreed 
to  be  limited  in  jointure  are  expressed,  but  not  cove- 
nanted, to  be  of  a  certain  yearly  value,  and  afterwards 
prove  deficient ;  this  amounts  to  an  agreement  that 
they  were  of  that  value ;  and  is  a  sufficient  foundation 
for  making  up  the  deficiency. 
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TITLE  VII, 


JOINTURE. 


CHAP.  HI. 
JFhat  will  operate  as  a  Bar  or  Satisfaction  of  a  Jointure. 


I.  Fxne   or    Recovery    by     the 
Wife. 

3,  Noi  barred*  by  Mtainder  of 

the  Husband. 

4.  Nor   by   Elopement    of   the 

Wife. 


7'  A  Devise  is  no  Bar  to  a 

Jomture. 
13.  Unless  so  expressed,  and  then 

the  Widow  has  an  Election. 
15.  j4  Devise  sometbnes  Jield  a 

Satisfaction. 


Section  1. 

IF  a  wife  joins  with  her  husband  in  levying  a  fine,  Fine  or  Re- 
orsufiering  a  common  recovery,  of  tiie  lands  settled  ^^^^^.^^ 
on  her  as  a  jointure,  or  out  of  which  the  jointure  is  Vide  Tit.  35 
issuing ;  she  will  be  thereby  barred  of  her  jointure :  ^  ^^* 
upon  the  same  principle  that  a  fine  or  recovery,  in 
which  she  joins  with  her  husband,  will  bar  her  from 
claiming  dower.     But  where  a  jointure  is  settled  on 
a  woman  before  marriage,  pursuant  to  the  statute, 
it  80  far  resembles  dower,  that  it  cannot  be  defeated 
bythe  alienation  of  the  husband  alone,  or  be  charged 
with  any  incumbrances    created   by  him   after  the 
marriage. 

2.  If  the  jointure  whereof  the  wife  levies  a  fine,  iin5t.37fl. 
or  suffers  a  recovery,  be  made  before  marriage,  the  ^y^^»  ^^8  b. 
^e  wiU  then  be  barred,  not  only  of  the  jointure,  but 
^  of  her  claim  to  dower.  If  the  jointure  be  made 
^r  marriage,  a  fine  or  recovery  by  the  husband  and 
^e,  of  '9uch  jointure,  will  not  bar  the  wife  of  her 
right  to  dower.    For,  bx  the  first  case,  the  jointure 
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being  made  before  marriage,  was  not  waivable; 
whereas  in  the  second  case  her  estate  was  originally 
waivable,  and  the  time  of  her  election  came  not  till 
after  the  death  of  her  husband )  so  that  she  may  claim 
her  dower  in  the  residue  of  his  lands. 
Not  barred  3.  A  jointure  is  in  several  cases  more  favoured  in 
by  Attainder  i^^  ^j^^^  dower.     For  althoufi^h  the  husband  conjmit 

of  the  Hus-  ,  .       .  T  -ii   i  •  i  j 

band.  treason  or  felony,  yet  his  widow  will  be  entrtled  to 

1  Inst.  37  a.    j^^^,  jointure.     But  if  the  wife  be  attainted  of  either 

of  these  crimes  die  will  lose  her  jointure. 
Nor  by  *•  A  jointure  is  not  barred  or  forfeited  by  the 

^f  the  Wife     ^^^P^"^^^*  ^^  ^^  ^^^  ^^^  her  husband,  and  her 

living  in  adultery ;  nor  will  these  acts  even  pseclude 

her  from  obtaining  relief  in  equity. 

Sidney  v.  5.  A  woman  brought  a  bill  against  her  husband, 

3  p"  Wms      ^^^  *  specific  performance  of  her  marriage  articles, 

269.  whereby  he  ^had  agreed  that  a  jointure  should  be 

settled  on  her.  The  defendant  answered,  that  the 
plaintiff  had  withdrawn  herself  from  him,  lived  sepa- 
rately, and  very  much  misbehaved  herself.  It  was 
proved  that  the  plaintiff  did  elope  from  her  husband, 
and  went  with  lanol&er  man  to  a  cottage  about  three 
miles  irom  her  husband's  house ;  since  which  there 
Tit.  6.  C.5.  had  been  no  :pretence  of  a  reconciliation.  So  that 
^  7'  this  was  a  bar  of  dower  at  common  law  j  therefore 

^i^ty^^^t  not  to  assist  such  a  woman. 

Lord  Talbot  observed,  that  the  &ct  of  adultery  was 
not  put  in  issue,  the  accusation  being  only  general, 
and  uncertain.  But  the  articles  being  that  the  bus- 
band  should  settle  «uch  and  such  lands  in  certainty 
upon  his  wife,  for  her  jointure,  this  was  pretty  much 
in  Ae  nature  of  an  actual  and  vested  jointure ;  «s 
what  was  covenanted  for  a  good  consideration  to  be 
done,  WHS  in  most  respects  considered  in  equity  fl^^ 
KQtuaUy  dcme,;  consequently  this  was  a  jointure,  snA 
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taot  foifeitable,  either  for  adidtery  or  elopement. 
The  reason  why  a  wife  forfeited  fa^  dower  by  an 
riopement  with  hn  adulterer ;  and  yet  the  husband 
did  not,  by  leaving  his  wife,  and  lavix^  with  another 
Woman,  forfeit  his  estate  by  the  curtesy ;  was,  because 
the  statute  of  Westminster  2.  does  by  express  words 
create  a  forfeiture  in  the  one  case,  and  not  in  the 
other.  Decreed  that  the  busband  should  perform 
the  artides. 

6.  In  a  modem  case,  where  a  bill  was  filed  by  trus-  Blount  v. 
tfce«,  praying  a  performance  of  marriage  articles,  the  ^"^ms^ 
liusband  resisted,  so  far  as  the  articles  made  a  provision  277. 

for  the  wife ;  alleging  and  proving  that  she  lived 
lepanrte  from  him,  in  adultery. 

Lord  Thurlow  was  <Kf  opinion  that  this  was  not  a 
'ttaison  (tr  nonpeiformanoe  of  the  artides,  as  to  the 
^e.  Decreed  accordingly. 

7.  The  piinciples  laid  down  in  tbe^  preceding  titte^  A  Devise  is 
is  to  the  ^fibct  of  devises  in  barriniP  dotver,  have  been  ^%^^^  ^ 
^opted  with  respect  to  jointures.     Sd  f&at  a  general 

tievise  of  other  lands,  or  of  personal  property,  by  a 
liusband  to  his  \^e,  will  not  operate  as  a  bar  to  a 
jomture,  settled  on  the  Wife,  either  before  or  after 
inamage. 

8.  Upon  the  proposal  of  a  marriage  between  Sir  Grove  v. 
jHde  Hodk,  who  ifas  theii  only  iset^titeen  yeuH  of  age>  JJjJ  ciu  593! 
I^&th^  the  daught^  of  Edward  UndefhiU,  Esq., 

certain  aitid^  weie  entered  into  by  Mr.  Underhfll, 
N  Mr.  Thompson,  Who  Was  Sir  Hele's  guardian^ 
*d  one  6{  his  fathet^s  executors,  whereby  Under- 
Wl  covenanted  to  pay  1000  /.  on  the  day  of  marriage, 
^d  if  Sir  Hele  i^hoidd,  within  six  months  after  he 
^ined  his  i^e  of  21,  settle  latids  <^  inheritance  of 
^A  per  jttinum  in  Wat^dcshire,  to  the  use  <^  him- 
•^for  life,  remaittder  to  the  said  Esther  his  intended 
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-wife  for  her  life,  in  lieu  of  dower,  remainder  to  their 
first  and  other  sons  in  tail  male,  remainder  to  the 
right  heirs  of  Sir  Hele,  that  then  Underhill  would  paj 
Sir  Hele  the  further  sum  of  3000  /.,  and  would  also 
convey  a  farm  in  Worcestershire,  and  several  housei 
in  London,  of  the  yearly  value  of  220  /.,  to  certaii 
uses  therein  mentioned. 

The  marriage  was  soon  afterwards  had ;  and  whea 

Sir  Hele  came  of  age,  he,  by  indentures  of  lease  and 

release  dated  in  1687,  conveyed  all  the  said  manon 

and  lands  in  Norfolk,  Warwick,  and  Gloucester,  to 

trustees,  to  the  following  uses ;  viz.   As  to  ShelfonI 

and  other  particular  parts  of  the  premises,  to  the  us| 

of  himself  for  life,  renjainder  to  dame  Esther  for  li^ 

for  her  jointure,  and  in  bar  of  dower ;  remainder  t« 

their  first  and  other  sons  in  tail  male ;  remainder  m 

Sir  Hele  in  fee.     Mr.  Underhill  at  the  same  tiffij 

executed  a  conveyance  of  the  Worcestershire  estate 

and  houses  in  London  to  the  uses  of  the  articles; 

and  also  paid  Sir  Hele  the  SOOO  /•  in  performance  oi 

the  covenant.     The  yearly  value  of  the  lands  so  selJ 

tied  on  dame  Esther  for  her  jointure  was  783  /.,  which| 

was  considerably  more  than  what  was  stipulated  fiaj 

by  the  articles.,    Some  years  after.  Sir  Hele,  looking 

over  his  father's  settlements  and  will,  discovered  thafi 

the  demesnes  of  Shelford,  part  of  his  lady's  jointur^ 

were  settled  upon  his  mother,  who  was  then  livingj 

He  was  also  advised  that  in  case  of  his  death  i^thoul^ 

issue,  the  whole  of  his  lady's  jointure  might  becom^ 

void ;  and  therefore  he,  by  a  deed  poll  dated  1705,  ^ 

pursuance  of  a  power  reserved  to  him  in  a  settlement 

made  by  his  father,  appointed  certain  lands  of  abou^ 

240  /.  per  annum,  to  tiie  use  of  dame  Esther  for  lifdij 

as  an  .additional  jointure  ^  but  expressly  declared  th^ 

same  to  be  in  recompence  of  all  deficiencies  either  i^ 
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HUe  or  value,  of  any  estate  on  her  before  settled^  or 
agreed  to  be  settled,  in  consideration  of  their  marriage. 

In  1709  Sir  Hele  made  his  wiD,  and  thereby  gave 
his  wife  a  legacy  •  of  4000  /•  and  all  his  money,  plate, 
jewels,  household  stuff,  and  other  goods  and  furniture  ; 
he  also  devised  to  her  several  houses  and  lands  of 
the  yearly  value  of  200  L  and  upwards,  for  her  life  ; 
and  aj^pmnted  her  and  one  Grove  executors,  and 
residuary  legatees. 

In  171s  Sir  Hele  died  without  issue;  and  not 
having  su^red  a  recovery  of  the  estates  comprised 
in  the  settlement  of  1687>  his  sisters  became  enticed 
thereto,  under  a  settlement  made  by  their  father ;  so 
that  dame  Esther  was  defeated  of  her  jointure. 
Whereupon  she  exhibited  her  bill  in  Chancery  against 
Sir  Helens  sisters  and  executor,  in  order  to  compel 
them  dther  to  confirm  her  jointure,  or  to  assign  her 
dower  by  way  of  recompence  out  of  all  the  lands 
whereof  Sir  Hele  was  seised  in  fee  simple,  or  fee  tail^ 
during  the  coverture ;  according  to  the  proViso  of  the 
•tatute  27  Henry  VIII.  c.  10. 

The  defendants,  by  their  answer,  insisted  upon  their 
title  to  the  premises  by  virtue  of  a  settlement  made 
hj  their  father,  and  also  insisted  that  the  additional 
jointure  limited  to  her,  and  tlie  other  lands  and  lega- 
cies given  her  by  Sir  Hele's  will,  which  were  above 
double  the  value  of  her  jointing,  were  intended  and 
ought,  in  a  court  of  €%|uity,  to  be  deemed  a  full 
fccompence  for  her  jointure.  The  defendants  also 
exhibited  a  cross  bill  against  dame  Esther,  for  a  dis- 
coveiy  of  the  settlements  and  wills  in  her  custody  j 
of  the  value  of  the  lands  settled  on  her  by  the  second 
i<'iQture;  and  of  the  several  estates  and  legacies 
given  her  by  Sir  Hele's  will  j  to  which  she,  by  her 
^wwer,  admitted,  that  the  value  of  the  lands  com- 
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priced  in  her  second  jointure,  was  0331.  per  ammi 
besides  the  woods ;  and  that  the  pecuniary  and^pedfic 
.  legacies  given  her  by  the  will,  amounted  to  6,100/. 
^nd  upwards ;  but  insisted,  that  in  case  the  origimi 
jointure  should  be  defective,  she  was  entitled  to  dower, 
under  the  statute  27  Henry  VIIL 

Both  these  causes  were  heard  before  Lord  Harcouit 
in  1713,  who  declared  that  the  settlement  made  by 
Sir  Hele  Hooke  upon  dame  Esther  in  I687,  becom' 
ing  void  by  the  death  of  Sir  Hele  without  issue, 
^he  ought  to  have   a  jointure  made  good  to  her, 
according  to  *the  articles  made  on  her  marriagCr 
And  therefore  decreed,  that  the  defendants,  the  heifl 
at  law  of  Sir  Hele,  should  convey  to  dame  Esther  for 
her  jointure,  during  her  life,  out  of  the  estate  whereof! 
Sir  Hele  was  seised  in  fee  or  fee  tail,  lands  ci  thei 
value  of  500  /.  per  annum  ;  which  lands  so  to  be  set»| 
tied  were  to  be  above  and   besides  the  premises: 
limited  and  appointed  to  her  by  the  deed  of  1705  J 
the  premises  devised  to  her  by  Sir  Helens  will ;  anil 
those  particular  premises  which  she  claimed  by  virtue 
of  her  marriage  articles,  and  the  conveyances  made 
by  her  father  in  pursuance  thereof. 

From  this  decree  the  defendants  appealed  to  ib^ 
"  House  of  Lords,  insisting  that  the  respondent  wa« 
not  entitled  to  a  specific  execution  of  her  marriage 
articles  ;  nor  to  have  her  jointore  oidOOL  ferosM^ 
made  good  to  her,  by  the  aid  of  a  court  of  equity' 
for  she  had  received  a  very  ample  recompence  aw 
satisfaction  for  the  same,  by  the  lands  limited  to  he 
by^  the  deed  of  1705,  which  were  expressly  declare 
to  be  in  recoinpence  of  all  deficiencies,  either  in  titt 
or  value,  of  any  of  the  lands  before  settled  or  agree 
to  be  settled  upon  her,  in  consideration  of  the  mai 
riage ;  and  also  by  the  other  lands,  estates,  and  XDXfDS, 
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legacies  given  by  Sir  Helens  will.  And  if  the  500  k 
fer  annum  should  likewise  be  made  good  to  her,  she 
would  have,  in  land  and  houses,  double  the  value  of 
her  intended  jointure,  besides  the  4000  /.  in  monejr, 
and  the  specific  legacies.  TTiat  if  the  respondent 
ought  to  be  considered  as  a  creditor  in  a  court  of 
equity,  because  of  the  breach  of  covenant  in  the 
marriage  articles ;  and  if  the  estate  of  the  appellants 
ought  to  be  subjected  in  equity  to  make  good  such 
breach ;  yet  she  ought  not  to  take  what  was  settled 
upon  her  by  the  deed  of  1705,  and  what  was  given 
her  by  her  husband's  will,  merely  as  a  gift  or  bounty  ; 
and  at  the  same  time  insist  upon  a  satisfaction  for 
breach  of  the  covenant ;  for  a  voluntary  gift  or  legacy 
irtiich  surmounts  the  value  of  a  debt»  ought  to  be 
taken  as  a  satisfaction  of  such  debt,  unless  where  there 
is  an  express  declaration  to  the  contrary. 

On  the  other  side,  it  was  argued,  that  the  respond- 
ent's marriage  portion,  agreed  upon  by  the  articles^  } 
amounted  in  money  and  lands  to  6,000/.,  for  which 
it  was  thereby  agreed  she  should  have  500/.  per 
mtum  for  her  jointure.  And  though,  in  respect  of 
her  father's  bounty  and  kindness  after  the  marriage^ 
Sir  Hele  was  pleased,  when  he  came  of  age,  to  settle 
aii  estate  for  her  jointure  which  amounted  to  783/. 
f^  aftnunit  yet  the  decree  had  given  recompence  for 
iK>  more  than  500/.  per  annum.  Thai  Sir  Hele  never 
apprehended  or  imagined  that  there  was  any  defect 
of  title,  by  reason  of  the  want  of  a  common  recovery ; 
for  if  he  had,  he  could  easily  have  supplied  that 
defect ;  but  it  was  plain  he  thought  a  fine  sufficient ; 
which  fine  was  accordingly  levied  at  the  time  of  his 
^fiaking  the  second  jointure :  and  neither  the  respon- 
dent or  her  father,  or  those  concerned  for  her,  had  ever 
any  notice  of  the  title  of  the  appellants  in  the  lifetime 
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<»f  Six  Hele.  That  besides  the  respondent's  mariugt 
portion  of  6^0001.,  Sir  Hele  received  by  the  death  of 
'her  father  and  mother  to  the  value  of  1,000/.  more: 
besides  which,  the  respondent  had  freely  given  him 
4he  inheritance  of  her  father's  real  estate,  which  she 
was  solely  entitled  to  ^  and  also  the  remainder  of  his 
leasehold  estate :  and  therefore  it  was  but  reasonable 
.that  she  should  have  the  benefit  of  the  law  re^ecdiig 
her  additional  jointure  of  23S  L  per  annum ;  espedally 
«ince  Sir  Hele  intended  her  upon  the  first  settlement 
7S3Lper  annumy  which  by  the  decree  was  reduced 
to  SOOL  per  annum.  That  tiie  legacies  and  bequests 
m  his  will  were  intended  by  him  as  a  bounty,  and  not 
in  satisfaction  for  the  defect  of  her  jointure,  which  bf 
fci^ew  nothing  of ;  and  therefore  considering  he  hai 
so  great  a  fortune  with  the  respondent^  it  was  hope4 
that  what  he  had  so  left  her  would  be  thought  no 
4xnreag^able  bounty ;  especially  since  he  had  left  the 
{ippdlants  and  their  issue  the  reversion  of  all  his  estate 
of  inheritance  after  the  respondent's  death,  pait  of 
which  came  to  him  by  the  respondent.  And  as  the 
irhole  of  the  jointure  settled  upon  her  would  by  virtue 
pf  the  fine  have  been  good,  in  case  he  had  not  died 
without  issue,  there  could  be  no  reason  why  a  less 
jointure  should  not  be  made  good  against  collateial 
heirs.  *  The  decree  was  affirmed. 
Eastwood  9«  A  man*  on  his  marriage  gave  a  bond  to  a  trustee 

2  p!*  wis.     ^  ^^  penalty  of  4,000  /.,  conditioned  that  if  he,  at  any 
613.  jtime  within  four  months,  should  settle  and  assure  on 

Jiis  wife  freehold  lands  of  the  yearly  value  of  100  ii 
then  the  bond  to  be  void.  The  husband  soon  after 
the  marriage  made  his  will,  devising  thereby  fre^(^ 
and  cq)yhold  lands,  lying  intermixed  in  Norfolk^  to 
his  loviBg.  wife  and  her  heirs  j  and  died  withJQ  S^ 
months  after  tlie  marriage. 
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;  Master  of  the  RoUsk^^**  As  money  and  lands  are 
things  of  a  difierent  nature,  the  one  shall  not  be  taken 
in  satisfaction  of  the  other.  Whatever  is  given  by  a 
will,  i&  prima  Jack  to  be  intended  a  bounty  and  benevo- 
lence; and  it  is  remarkable  that  in  the  present  case 
the  devise  is  to  his  loving  wife»  which  is  a  term  of 
affection.  The  devise  of  such  of  the  land  as  is  copj«» 
Md,  cannot  possibly  be  towards  satisfaction  of  the 
100  /.  per  amtum,  which  was  to  be  freehold :  nay,  sup- 
posing the  whole  88  L  per  annum  were  freehold,  it 
would  not  go  towards  satisfaction  of  the  100  £  per 
annum  ;  nDt  being  so  expressed.  And  supposing 
there  were  assets  to  pay  all  the  bond  debts^  and  like-^ 
wise  the  charges  laid  by  the  will  on  the  land,  in  soph 
case  the  88  L  per  armum  should  be  enjoyed  as  a 
bounty  and  benevolence." 

10.  A  father  and  son,  upon  the  marriage  of  the-  Probert  r. 
son,  covenanted  that  the  lands  settled  on  the  son's  ^^^  ^^^ 
wife,  for  her  jointure,  were  worth  800  /.  per  amrnnu  l  Alk.  440. 
The  son  gave  by  his  will  a  legacy  of  1,000  L  to  his 

wife.  On,  a  bill  brought  by  the  wife  to  have  a  defi* 
ciency  in  her  jointure  supplied  out  of  the  assets  of 
her  husband  and  of  his  father,  and  also  for  the  legacy 
of  1,000  A,  Lord  Hardwicke  held,  that  the  legacy  of 
1,000 1,  given  by  the  will,  ought  not  to  be  considered 
in  this  case  as  a  satisfaction  for  th^  deficiency  of  beiK_ 
jointure,  because  that  did  not  arise  till  after  his  death,, 
and  therefore  could  not  at  the  time  be  in  his  con- 
sideration ;  and  as  the  jointure  lands  were  covenanted 
by  the  marriage  settlement  to  be  worth  so  much» 
clear  of  all  reprizes,  the  testator  plainly  intended 
the  1,000  /.  ad  a  bounty  for  her. 

11.  John  Sheppard  having  by  his  marriage  articles  p^.^^^  ^ 
covenanted  that  the  lan^s  settled  on  his  wife,  wete  of  Stebbing, 
the  aonual  value  of  1^600  /.  a|?oye  all .  iacuinbi^^ces^ 
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made  his  will  in  these  words :  "  I  do  hereby  ratify  and 
boniinn  my  marriage  articles ;  and  I  do  also  give 
to  my  wife  the  lands  in  A.  B.  for  life."  The  wife 
and  her  second  husband  brought  a  bill  to  have  a 
deficiency  in  her  jointure  lands  supplied,  which  was 
not  disputed ;  but  it  was  insisted  that  the  lands  denied 
should  be  taken  instead  thereof. 

Lord  Hardwicke  said — "  If  a  husband  upon  his 
marriage,  in  consideration  of  a  disparity  of  years,  or 
any  other  personal  consideration,  will  make  a  veiy 
large  settlement ;  the  parties  claiming  under  it,  whe- 
ther wife  or  children,  are  entitled  to  have  it  carried 
into  execution,  according  to  the  intent.  The  defend- 
ants do  not  dispute  but  that,  notwithstanding  the 
largei\ess  of  the  settlement,  the  plaintifis  are  entitled 
to  have  any  deficiency  of  jointure,  on  the  foot  of  the 
covenant,  supplied  and  made  good ;  but  insist  that 
the  Court  ought  to  consider,  and  according  to  the 
rules  established,  to  allow,  the  lands  devised  to  be 
either  a  satisfaction  or  performance,  or  at  least  a  part 
performance  of  this  contract ;  and  to  go  so  far  as  they 
may,  in  point  of  value,  to  make  up  the  deficiency. 
If  the  Court  can  in  any  case  do  that,  they  ought  in 
this.  But  I  am  of  opinion,  that  if  allowed  in  this 
case,  I  should  make  a  precedent  not  agreeable  to  the 
rules  established,  and  which  might  be  of  ill  conse- 
quence and  inconvenience  in  other  cases  j  the  same 
rule  of  justice  must  therefore  prevail  in  this  as  in 
others.  The  husband  was  bound  by  his  contract  to 
make  the  jointure  then  settled  to  the  value  of  1,600  i 
a  year :  this  was  therefore  what  she  had  a  right  tc  as 
a  purchaser ;  and  whatever  arose  from  thence  was  her 
own  estate,  which  she  was  entitled  to  as  a  debt  from 
her  husband  to  her.  Then  to  consider  what  he  has 
done  by  his  will.    In  the  very  first  clause  he  seems 
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amioua  for,  and  to  take  care  of  her;  therefore  it  can- 
not  be  imagined  that  ^  he  intended  to  prejudice  her* 
The  husband's  covenant  that  these  lands  are  of  such 
an  annual  value,  does  amount  to  a  covenant  on  his 
part  to  settle  and  make  good  to  that  extent,  in  case 
of  deficiency,  for  she  might  have  damages ;  therefore 
it  has  been  argued,  that,  when  the  husband  by  his  will 
has  given  lands  of  the  same,  or  in  part  of  the  value, 
that  is  so  far  a  performance  of  his  covenant ;.  for  that 
be  has,  by  that  act,  so  far  made  it  up.    It  is  compared 
to  cases  where  a  husband  covenants  to  settle  on  the 
eldest  son  of  the  marriage,  and  lets  lands  descend  to 
him  in  fee,  which  is  a  performance  so  far :  and  where  a 
husband  covenants,  and  dies  intestate ;   which  was 
held  a  leaving  to  his  wife  so  much,  because  whether 
left  by  will,  or  to  go  by  the  rules  of  law,  it  was  the 
same,  and  a  performance,  and  indeed  a  strict  perfor- 
mance.    So  where  lands  descended  to  an  heir  at  law^ 
who  claimed,  in  place  of  his  ancestor,,  a  simi  of  money 
to  be  laid  out  in  land.     But  I  am  of  opinion  that,  this 
differs  from  all  the  cases  that  have  been  of  that  kind. 
It  has  been  considered  whether  this  is  to  be  taken 
as  a  question  of  satisfaction  or  of  performance,  and 
possibly  it  may  be  more  properly  considered  as  a  ques- 
tion of  performance,  or  part  performance  j  but  in  my 
opinion  this  is  not  strictiy  any  of  those  cases.     It  is 
a  question  of  construction  of  a  will,  and  intent  of 
the  husband  therein.     All  the  Jlbove  mentioned  cases 
have  been  of  implied  satisfaction,  or  presumed  per- 
fonnance,  where  the  husband  or  father  has  done 
nothing  j  as  in  suffering  the  lands  to  descend,  without 
any  declaration  what  way  he  intended  they  should 
go.    The  Court  was  there  to  consider  from  circum- 
stances, whether  there  was  ground  to  imply  or  infer 
a  part,  performance,,  the  person  having  said  nothing  i^ 
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but  here  is  a  will  made,  and  therefore  the  ques^ 
is  upon  the  construction  of  that  wiU,  and  the  intrat 
to  be  put  upon  that  construction  ;  and  he  could  not 
intend  to  give  these  lands  thereby,  as  a  satisfaction 
for  what  she  was  in  strictness  of  law  entitled  to^  under 
file  articles  ;  but  clearly  as  an  accumulated  bounty, 
over  and  above.  It  is  the  same  as  if  he  had  repeated 
every  iota  in  these  articles,  and  slaid,  I  also  give  ber 
such  lands.  An  inquiry  must  therefore  be  directed 
of  the  deficiency  of  the  jointure  j  and  whatever  it  is, 
must  be  made  good,  out  of  the  estate  of  John  Shcp- 
pard.'* 
Brou^liton  12.  Sir  B.  Broughton,  by  articles  previous  to  and 
7  Bro!^L '  ^  consideration  of  his  marriage  with  Miss  Hill,  cove- 
Ca.  461.        nanted  that  in  consideration  of  the  said  marriage,  and 

of  10,000  /.  her  marriage  portion,  he  would  convey 
certain  lands  in  the  county  of  Chester  to  trustees,  to 
the  use  of  himself  for  life,  and  to  secure  an  annuity 
of  1,000  /.  to  Miss  Hill  for  her  jointure,  and  in  bar 
of  dower ;  remainder  to  his  first  and  other  sons  in  tail ; 
remainder  to  his  own  right  heirs.  The  marriage  todc 
eflFect,  and  Sir  B.  Broughton  received  the  10,000  i 
portion,  but  no  settlement  was  ever  executed  pursuant 
to  the  articles.  Sir  B.  Broughton  having  sold  a  large 
estate  in  Lincolnshire  for  27,000  /.  and  having  con- 
tracted for  the  purchase  of  several  considerable  estates 
in  Hampshire,  by  his  will  gave  to  Lady  Broughton  a 
leasehold  house  in  London,  in  which  he  resided,  with 
all  the  furniture  thereof ;  and  also  devised  to  her  and 
her  heirs  all  the  estates  in  Hampshire  for  the  purchase 
of  which  he  had  contracted,  or  in  lieu  thereof  the 
whole  money  arising  from  the  sale  of  his  estates  in 
Lincolnshire.  He  ^hen  devised  his  estates  in  Cheshire, 
which  were  liable  to  the  jointure,  to  trustees,  to 
. '  Ae  intent  that  C.  Shrimpton  should  receive  tttereoftt 
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ta  annuity  of  flO  /.»  and  subject  thereto,  to  the  use  of 
fiKr  ITibniasr  Broughton,  his  heir  at  law,  for  life,  remain- 
der to  his  first  and  other  sons  in  tail  male,  remainder 
ever. 

Upon  the  death  of  Sir  B.  Broughton,  Lady  Brough- 
ton  entered  on  the  estates  thus  devised  to  her,  and 
the  heir  at  law  having  refused  to  pay  her  jointure^ 
the  filed  a  bill,  praying  a  specific  execution  of  her 
marriage  articles,  so  far  as  related  to  her  jointure ;  tt> 
"vrtiich  the  heir  at  law  put  in  his  answer,  insisting  that 
what  was  given  by  the  will  to  Lady  Broughton,  was 
in  satisfaction  for  what  she  was  entitled  to  under  the 
iirticles ;  and  that  she  could  not  have  both  provisions. 
'  The  cause  was  heard  before  Lord  Bathurst,  who 
decreed  that  Lady  Broughton  was  entitled  to  have 
her  jointure,  agreable  to  the  articles. 

From  this  decree  an  appeal  was  brought  in  the 
House  of  Lords  by  Sir  Thomas  Broughton  ;  and  on 
behalf  of  the  appellant  it  was  al-gued,  that  though  a 
devise,  when  considered  by  itself,  may  carry  with  it 
Ifae  presumption  o£  an  intended  bounty,  yet  when  a 
testator  has  covenanted  by  articles  to  make  a  provi- 
aon  for  his  wife  and  children,  such  a  presumption  is 
liable  to  be  controlled  by  a  still  stronger  presumption^ 
that  he  intended  the  devise  as  a  satisfaction  for  the 
peiformance  of  those  articles ;  and  especially  where 
the  devise  was  so  great  in  value,  as  to  include  both  a 
satisfaction,  and  a  bounty.  This  general  presumptioQ, 
that  where  two  provisions  were  made  for  a  Wife  or  a 
child,  the  testator  intended  the  one  to  be  a  satisfaction 
for  the  other  (which  general  presumption  was  ground- 
ed on  the  known  custom  of  tiie  realm,  to  give  the 
Wk  of  the  family  estate  to  the  eldest  son  or  heir 
at  law,  with  competent  provisions  for  the  wife  and 
T^unger  childra)),  was  peculiarly  strong  in  this  case. 
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where,  from  the  heavy  charges  ah^ady  laid  on  titf 
iamily  estate,  the  only  brother  and  heir  would  be 
unable  to  maintain  the  antient  credit  and  figuie  of 
the  family.  That  the  lands  alone  devised  by  the  wiB 
were  of  much  greater  value  than  the  rent-charge 
claimed  under  the  articles ;  and  thereby  all  objections 
were  obviated  which  might  have  arisen  from  the  pro- 
vision under  the  will  not  being  of  the  same  nature 
with  that  under  the  articles.  That  from  the  testator's 
having  omitted  any  mention  of  the  articles,  although 
they  must  have  been  present  to  his  memory,  while 
he  was  securing  another  rent-charge  to  C*  Shrimpton, 
and  from  the  manner  in  which  he  devised  those  estates 
to  the  appellant,  subject  to  the  rent-charge,  a  strong 
presumption  arose,  that  he  considered  the  devise  and 
bequests  to  his  widow,  as  an  ample  satisfaction  for  the 
articles.  Lastly,  that  the  devise  of  the  estate  to  Sir 
Thomas  for  life,  was  inconsistent  with  the  claim  of 
the  rent-charge  under  the  articles ;  inasmuch  as  Sir 
Thomas,  from  the  nature  of  his  interest,  was  ino^able 
of  making  any  legal  conveyance  of  the  rent-charge  so 
claimed. 

On  the  other  side  it  was  contended,  that  every 
devise  or  bequest  in  a  wiD,  prima  Jade  imports  a 
bounty ;  and  therefore,  in  order  to  induce  a  court  of 
equity  to  consider  the  bequests  in  this  will  in  favour 
of  the  Lady,  as  a  satisfaction  for  her  jointure  of  t,000i 
per  anntim,  or  as  a  performance  of  the  maniage 
articles  entered  into  by  Sir  Biyan,  it  was  incumbent 
on  the  appellants  to  show  that  it  was  the  testator's 
intention,  when  he  made  his  will,  to  give  her  a  satis- 
faction by  that  will  for  or  in  lieu  of  her  jointure  j  or  to 
perform  the. marriage  articles  on  his  part*  And  such 
intention  must  appear,  either  from  the  express  word3 
of  the  will,  or  the  clear  and  manifest  intention  of  the 


Tiik  VII.   Jointure.   Ch.  iii.  §  15.  «5l 

testator,  appearing  upon  the  face  of  it ;  or  be  drawn  by 
accessary  implication  therefrom :  but  no  such  inten- 
tion appeared  in  any  part  of  Sir  Bryan's  will ;  rathef 
the  contrary.     In  order  to  make  a  devise  or  bequest 
ft  satisfaction  for  a  collateral  demand,  or  performance 
of  a  prior  contract,  it  must  be  ejusdem  generiSy  and 
not  land  for  money,  or  money  for  land ;  or  must  at 
least  be  of  such  certain  and  known  value  and  estima* 
tion,  and  so  far  of  the  same  nature  with  the  thing  to 
be  satisfied  therewith,  as  to  appear  indisputably  to  be 
equivalent  or  superior,  not  only  in  gross  value,  but 
in  annual  income,  to  the  debt  or  demand,  or  thing  to 
be  performed;   but  none    of  these   circumstances 
attended  the  devises  or  bequests  which  in  the  present 
case  were   contended  to  be  a  satisfaction  for  the 
respondent's  jointure,  or  a  performance  of  Sir  Bryan's 
marriage  articles.     That  the  annuity  of  1,000/.  in- 
tended to  be  settled  on  her  by  those  articles,  was 
intended  to.  be  a  jointure  for  her,  and  declared  to  be 
in  bar  or  satisfaction  of  dower,  and  therefore  ought, 
in  a  court  of  equity,  as  well  as  law,  to  be  considered 
as  coming  in  the  place  of  dower,  and  having  the  same 
privileges,  force,  and  eflFect  as  a  right  of  dower ;  and 
neither  courts  of  law  or  equity  admitted  an  averment 
of  a  collateral  satisfaction  for  dower.    That  Sir  Bryaa 
not  having  obtained  any  conveyance  of  the  Hampshire 
estates,  or  paid  the  purchase  money  for  them  at  the 
!  time  of  making  his  will,  could  not  devise  to  the 
respondent  the  legal  interest  therein  j  and  therefore 
;  the  devise  to  her  was  in  fact  a  devise  of  the  right  to 
complete  the  purchase,  and  a  gift  of  mere  personal 
estate,  or  so  much  money  as  he  had  agreed  to  give 
for  the  purchase  of  the  Hampshire  estate,  and  ap- 
;  peared  to  be  so  considered  by  him  from  the  penning 
,  txf  his  will  J  tut  a  bequest  of  personal  estate  could 


v» 
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not  be  averred  to  be,  or  considered  as,  a  satisfaduB 
for  a  jointure  in  lands,  or  a  rent-chai^e  upon  a  rd 
estate.  .  That  in  order  to  make  Sir  Bryan's  will  i 
performance  of  his  marriage  articles,  it  must  appes 
upon  the  face  of  it,  and  at  all  events,  a  complete  and 
foil  performance  thereof,  and  to  have  been  so  intended 
by  him ;  bu{  the  very  reverse  appeared ;  for  the 
devise  oi  the  Cheshire  estate  in  his  will  must  hn 
been  considered  by  him  as  subject  to  the  articles^  ff 
springing  out  of  the  ultimate  remainder  in  fee  reserved 
to  him  by  those  articles :  and  if  be  had  had  anjsoB 
Ijxy  his  lady,  such  son,  as  well  as  the  motb^,  would 
have  been  entitled  to  call  for  a  specific  performance 
of  the  articles  ;  and  the  will  could  not  be  set  up  ^  s 
satisfaction  thereof  against  tlie  son,  uor  could  such 
§on  have  insisted  that  the  devises  and  bequests  in  the 
will  to  his  mother,  were  a  performance  ef  the  article^ 
so  far  as  related  to  her ;  nor,  if  a  conveyance  and 
settlement  of  the  estate  had  been  actually  made  aiid 
executed,  pursuant  to  the  articles,  could  any  peisca 
entitleid  under  that  settlement  have    set  up  such 
devises  and  bequests  to  the  respondent,  in  Sir  Biyan'^ 
will,  as  a  discharge  or  satisfaction  of  her  incumbrance 
or  rent-charge  upon  his  estate.    That  if  Sir  Biyaa 
had  intended  to  devise  his  Cheshire  estate  U>  ini 
^rother,  smd  the  other  devisees  in  remainder,  dis- 
charged from   his  lady's  jointure,   he  would  most 
probably  have  expressly  declared  such  intention  vj 
his  will ;  as  it  appeared  from  many  circumstancesi 
^t  at  the  time  of  making  his  will,  he  hadnotforgot* 
but  well  remembered,  that  he  had  before  settled  sudx 
a  jointure  on  her :  and  his  beq«ieathing  her  his  house 
in  Brook  Street,  and  his  plate,  furniture,  horsesr  a^a 
carriages,  proved  his  intention  that  she  should  after 
lus  deaths  live  in  a  loanner,  and  at  an  espeS<% 
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IHit8)>le  to  her  rank  as  his  widow ;  and  therefore  he 
iutfi;  have  intended,  by  the  devise  in  question^  to 
iBbrease  her  jointure,  in  order  to  answer  that  purpose. 
Hie  decree  was  affirmed.  ^ 

18.  Where  a  freehold  estate  is  devised  to  a  wom^  Unless  so  e^- 
cxpressiy  for  her  jointure,  and  in  bar  and  satisfaction  ^^^^^*  *°* 
<^  a  jointure  settled  on  her,  either  before  or  ailer  \ridow  has 
mnSage ;  in  such  case  the  widow  cannot  have  both,  *"    ^^^^^* 
6r  that  would  contradict  the  will ;  but  she  is  allowed 
to  make  her  election. 

14.  Robert  Pitt,  by  articles  in  consideration  of  Grandison  v. 
■wrriage,  agreed  to  lay  out  10,000/.  in  the  purchase  ^]*^^' 
Inland,  to  be  settled  to  the  use  of  the  plaintiff  Har- 
liet,  his  intended  wife,  for  her  life,  for  her  jointureL 
^  marriage  took  place ;  afterwards,  the  father  of 
A.  Pitt  gave  him  an  estate  for  life,  with  power 
to  grant  a  rent-charge  o£  400  L  a  year^  to  any 
Mnsii  he  should  marry,  for  her  jointure.  In  pmv 
inaoe  of  this  power,  Robert  Htt  granted  a  reiub- 
chaige  of  400/.  a  year  to  his  wi&,  to  commence  after 
luB  decease,  in  satisfaction  of  part  of  her  jointure. 
Ikee  days  after,  he  conveyed  a  leasehold  estate  of 
MO^  ayear  in  trustfor  his  wife;  and  by  his  wiU  he  con* 
tinned  the  grant  of  the  rentcharge,  and  the  convey* 
tnoe  of  the  leasehold  settled  on  his  wife,  by  way  of 
^ditioQ  or  augmentation,  and  in  fiill  com|)ensation 
tf  her  jointure. 

&  wa^  hdLd,  that  this  was  a  satisfaction  of  the  joiii^ 
tee  provided  by  the  article^  accorditi^  to  the 
^ntio«  of  Robert  Pitt ;  that  the  plaintiff  should 
i^e  her  election,  whether  to  have  the  rent-charge 
f^L  and  the  feasehold,  or  thae  10,000/.  laid  out 
illaiids. 
'  !*•  AUboH^  a  devise  be  not  exiiresshrmentiimed  ADetise 

wk^  •    t      ^    .  .   y  /*     ^^  , ,  n         sometimes 

^Hm  oar  of  a  jamture,  yet  ifit  dioutd  appear  from  held  a  Sa. 

tUfaction. 
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any  circumstance  in  the  will  to  have  been  the  idtea* 
tion  of  the  testator^  that  such  devise  was  meant  us 
satisfaction  for  the  jointure ;  a  court  of  equity  would, 
I  presume,  reason  by  analogy  from  the  cases  in  which 
Tit.  6.  c  5.     a  devise  has  been  held  a  satisfaction  for  dower,  and 

compel  the  jointress  to  make  her  election. 

16.  There  is  one  case  where  there  was  a  deficiency 

in  a  jointure,  and  the  husband  having  devised  laods, 

to  the  jointress  for  her  life,  and  also  a  sum  of  money, 

such  devise  and  bequest  were  held  to  be  a  satisfaction 

for  the  deficiency  of  the  jointure. 

Mbntaeue  ▼•       17-  Lord  Montague,  on  the  marriage  of  his  son 

4Bro  Pari     ^^^^^^^s,  settled  estates  to  the  use  of  the  lady  for  her 

Ca.  698.         life,  for  her  jointure  ;  the  lands  so  settled  were  cove- 

^21.*  ^*       nanted  to  be  of  the  yearly  value  of  1,000 1    After  the 

death  of  Lord  Montague,  the  honor  and  estate 
descended  to  Francis,  who  devised  other  lands  of 
about  500/.  a  year  to  his  wife  for  her  life,  together 
with  a  legacy  of  500/.,  and  part  of  his  household 
goods ;  afterwards,  Francis  Lord  M.  being  minded 
to  make  some  further  provision  for  his  lady,  revoked 
the  uses  of  some  part  of  his  estates,  and  limited  the 
same  to  trustees,  in  trust  to  raise  10,000 /►  for  her. 
By  a  codicil  he  devised  to  her  an  annuity  of  500t  * 
year  during  her  life.  Upon  his  death  his  widow 
brought  her  bill  in  Chancery,  to  have  a  deficiency  in 
her  jointure  made  up.  Lord  Cowper  declared  that 
the  legacies,  which  were  admitted  to  be  of  greater 
value  than  the  deficiency  in  the  jointure,  ought  to  be 
taken  in  satisfaction  of  the  breach  of  covenant 
ante,  §  1 1.         18.  It  is  observable  that  this  case  was  prior  to  that 

of  Prime  V.  Stebbing,  and  is  not  reconcileable  ^  *^ 
The  decree  appears  to  have  been  made  upon  tW 
ground,  that  Francis  Lord  M.  was  a  very  weak  id^ 
and  under  the  influence  of  his  wif?..    Vox  upon  *o 
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appeal  to  the  House  of  Lords,  it  was  ordered,  that 
the  Court  of  Chancery  should  direct  an  issue  to  try 
-whether  Lord  M.  was  sane  at  the  time  of  the  execu- 
tion of  the  codicil ;  and  a  verdict  was  found  that  he 
was  not  of  sound  mind  then. 
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Section  1. 

HAVING  treated  of  the  different  freehold  estates, 
we  now  come  to  consider  of  those  estates  or 
interests  in  land  that  are  less  than  freehold :  of  whick 
there  are  four  sorts :  1.  Estates  for  years.  S.  Estates  at 
will.  3.  Tenancies  from  year  to  year.  4.  Estates  at 
suflferance. 

S.  It  has  been  stated,  that  after  the  conquest  the 
estates  of  the  great  lords  were  cultivated  by  their 
villeins.    In  course  of  time  the  lords  adopted  the 
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practice  of  allowing  them  to  occupy  parts  of  their 
lands  at  will,  3deldi)ig  a  return  of  com,  hay,  or  other 
portion  of  their  crops ;  as  the  precariousness  of.  this 
tenure  was  a  strong  bar  to  the  industry  of  the 
tenants,  it  became  customary  to  grant  them  the  lands 
for  a  certain  number  of  years,  by  which  they  were 
enfranchised.  Still  their  interest  was  infinitely  inferior  Lit,  §  205, 
to  an  estate  of  fi«eehold. 

3«  Estates  for  years  were    become    common  in 
Bracton's  time,  as  appears  from  the  following  passage : 
—Potent  enim  qtds  tetrbm  aUcui  cancedere  ad  termi-  Bract.  27 «, 
nim  (mnommj  et  iUe  eandem  infra  terinmum  iUum  alteri 
dare.    And  a  tenant  for  years  was  called  firmaritis. 

4.  "  Tenant  for  term  of  years  (says  Littleton,  §  58^)  Description 
is  where  a  man  letteth  lands  or  tenements  to  another 

for  term  of  certain  years,  after  the  number  of  years 
that  is  accorded  between  the  lessor  and  the  lessee,  and 
the  lessee  entereth  by  force  of  the  lease ;  then  is  he 
tenant  for  years." 

5.  If  an  agreement  be  made  for 'the  possession  of  j^;^^  ^  ^j^ 
lands,  but  for  half  a  year,  or  a  quarter,  or  any  less 

time,  the  lessee  is  considered  as  tenant  for  years,  and 
is  80  styled  in  all  legal  proceedings ;  a  year  being  the 
shortest  period  of  which  the  law  will  in  this  case  take 
notice.  ^ 

6.  Where  an  estate  is  limited  to  a  person  for  Mnst.45&. 
21  years,  if  J.  S.  shall  so  long  live,  it  is  an  estate 

for  years  only ;  not  an  estate  for  the  life  of  J.  S., 
because  there  is  a  fixed  period  beyond  which  it 
cannot  last. 

7.  Where  a  person  devises  lands  to  his  executors,  i'lo8t.42a. 
for  payment  of  his  debts,  or  until  his  debts  are  paid,  j  pf^^^^^^' 
the  executors  only  take  an  estate  for  so  many  years  509. 

^  9xe  necessary  to  raise  the  sum  required.    It  is  the  Corbet's 
isame.  where  an  estate  is  devised  till  such  time  as  a  ^^^^' 
Vol.  L  S 
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4  Rep.  81 6.    particular  sum  shall  be  raised  out  of  the  rents  and 

518".  ^°"''  '  profits  thereof. 

\  InsL  45  h.       S.  Lord  Coke  says,  an  estate  for  years  is  frequently 

called  a  term,  terminus j  which  signifies,  not  only  the 
period  of  time  for  which  it  is  to  continue,  but  also 
the  estate  and  interest  that  passes  for  that  period. 

3^t.  32.  c.  5.  And  every  estate  or  term  for  years  must  have  a 

certain  beginning,  and  a  certain  end,  which  must  be 
4iscertained  at  the  time  when  the  estate  is  created^ 
either  by  the  express  limitation  of  the  parties,  or  by 
a  reference  to  some  collateral  act,  which  may,  with 
equal  certainty,  measure  its  continuance. 

^t.  $  132.         9*  There  is  a  tenure  between  the  lessor  and  his 

lessee  for  years,  to  which  fealty  is  incident ;  and  also 
<a  privity  of  estate  between  them. 

Gilb.  Ten.  10.  Notwithstanding  the  permanent   interest  of 

<  tenants  for  years,  yet  their  possession  was  esteemed 
of  so  little  consequence,  that  they  were  rather  con- 
sidered as  the  bailifis  or  servants  of  the  lord,  than  lis 

r 

having  any  estate  in  the  land.     Their  interests  might 
1  Inst.  46  a.   be  defeated  by  a  recovery  in  a  real  i^ction ;  because 

the  recoveror  was  supposed  to  come  in  by  a  title 

paramount,  therefore  not  bound  by  the  contracts  of 

Tit.  36.  c.  1 1 .  the  prior  possessor ;  this  was  altered  by  the  statute  of 

Gloucester  1  Edw.  I.  and  the  statute  21  Hen.  VIH 
by  which  tenants  for  years  are  enabled  to  falsify 
recoveries  had  by  collusion. 
Introduction       ^l*  While  estates  for  years  might  be  defeated  b 
of  Long        a  recovery,, it  is  no  wonder  that  they  were  lisuall 
1  Inst.  45  b.    very  short    Lord  Coke,  upon  the  authority  of  th' 
JMfirror,  says,  that  by  the  ancient  law,  no  lease 
allowed  for  more  than  40  years ;  because  a  Ion. 
possession,  especially  when   given  without  live 
declaring  the  nature  and  duration  of  the 
created,  might  tend  to  defeat  the  inheritance.    Si 

3 
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W.  Blackstone  obsei*ves  that  this  law,  if  it  ever  existed,  2  Comm, 
was  soon  antiquated ;  for  in  Madox's  collection  of  ^^^' 
ancient  charters  there  are  some  leases  for  years  of  an 
early  date,  which  considerably  exceed  that  period : 
that  terms  for  300  and  1000  years  were  certainly  in 
use  in  the  time  of  Edw.  III.,  and  probably  in  that  of 
£dw.  I. ;  and  it  appeared  certain  that  after  the  statutes 
by  which  terms  for  years  were  protected  from  the 
operation  of  feigned  recoveries,   long  terms  were 
frequently  created,  for  the  purpose  of  defrauding  the 
the  lord's  right  of  wardship,  relief,  and  other  feudal 
incidents.     In  modern  times  they  have  been  still 
more  extensively  introduced  in  mortgages  and  family 
settlements. 

IS.  A  tenant  for  years  is  not  said  to   be'  seised  a  Tenant  foi 
of  the  lands,  the  possession  not  being  given  to  him  J^  ^^  »^ 
by  the  ceremony   of  livery  of  seisin.      Nor  does  Lit.  §  59. 
the  mere   delivery  of  a  lease  for  years,  vest  any  .^"^^-^OOfc. 
estate  in  the  lessee,  but  only  gives  him  a  right  of 
entry  on  the  land.  When  he  has  actually  entered,  the 
estate  becomes  vested  in  him,  and  he  is  then  pod- 
sesaed,  not  properly  of  the  land',  but  of  the  term  for  Gilb.Ten.34. 
years ;  the  seisin  of  the  fireehold  still  remaining  in  the 
lessor. 

IS.  This  distinction  between  the  possession  of  the 
tenant  for  years,  and  the  seisin  of  the  freehold,  was 
My  established  in  Bracton's  time  : — Item  dard 
fotest  qnis  tertam  quam  alius  tenet  ad  terminum 
(^orvm^  salvo  tamen  JirmariOy  termino  suo :  quia 
»te  possessiones  sese  compatiurttur  in  una  re  /  qieod 
vnus  habeat  liberum  tenementum,  et  alius  tenninum. 
And  it  has  been  stated  that  the  possession  of  a  lessee  ^ 
ftft  years  is  considered  as  the  possession  of  the  person  Tit.  i.  $  26. 

entitled  to  a  freehold. 

S3 
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But  must  X4.  No  estate  for  years  can  be  created  at  common 

Entrj.  law,  without  an  actual  entry  made  by  4iie  person  to 

ll^^jQ  ^*    whom  the  land  is  demised.    For  although  the  grantor 

has  done  every  thing  necessary  on  his  part  to  complete 
the  contract,  so  that  he  can  never  after  avoid  it ;  yet 
till  there  is  a  transn^utation  of  possession,  by  the 
actual  entry  of  the  lessee,  it  wants  the  chief  mark  and 
indication  of  his  consent,  without  which  it  mi^t  be 
unwarrantable  to  adjudge  him  in  actual  possession,  to 
all  intents  and  purposes :  for  this  reason  the  law  does 
not  cast  the  immediate  and  actual  possession  on  him, 
till  he  enters ;  neither  has  the  lessor  a  reversion  to 
grant,  till  such  entry. 
I  lust.  46  4«       15.  Upon  the  execution  of  the  lease,  the  lessee 

acquires  an  interest,  called  an  interesse  termini; 
which  he  may  at  any  time  reduce  into  possession,  by 
an  actual  entry.  This  may  be  made,  not  only  by  the 
lessji^  himself^  but,  in  case  of  his  death,  by  his  execu- 
tors, or  administrators. 

16.  It  should  however  be  observed,  that  in  conse- 
iHt.  11.  C.4.   quence  of  the  op^ation  of  the  statute  of  uses,  an 

estate  for  years  may  naw  be  created,  without  an 
entry. 
AnEntnr  17 .  If  the  lessee  enters  before  the  time  when  the 

before  tii6  -a/»  'a  -^  •:!•••  j 

Leaje  becins  ^tate  for  years  is  to  commence,  it  is  a  disseism ;  and 


isaDiflsettin.  qo  continuance  of  possession,  after  the  commence- 
ment of  the  term,  will  purge  it,  or  alter  the  estate  of 
the  lessee.  Such  entry  of  the  lessee,  before  thei 
commencement  of  the  term,  will  not  however  devestiv 
or  turn  such  term  to  a  right ;  so  that  the  lessee  of  thej 
term  may  still  assign  it  over. 
HeBoings  t.  18.  A.  made  a  lease  to  K,  on  the  S3d  Septembert 
f  I^M^!      to  hold  to  him  for  21  years  from  Michaelmas  follow 

ing.    The  lessee  entered  before  Michaelmas,  an4 
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continued  in  possession  for  some  years ;  then  the  les«« 
8or  le-entered :  the  lessee  being  out  of  possession, 
assigned  over  the  term  to  the  plaintiff's  lessor,  who 
brought  an  ejectment.  Judgement  was  given  for'the 
jdaintiff ;  and  the  Court  held.  That  the  term  not  being 
to  begin  till  Michaelmas,  this  was  till  ^hen  a  future 
interest ;  that  the  lessee's  entry  before^  was  a  dissei- 
sin, not  a  possession  by  virtue  of  the  lease. 

19*  Where   the  commencement   of  an  estate  for  Walter  r. 
years  is  limited  from  a  time  past,  and  the  lessee  was  croj^iz!!' 
in  possession  prior  to  that  period,  it  shall  be  intended  ^^^* 
that  he  entered  and  occupied  before,  by  agreement ; 
therefore  it  is  not  a  disseisin. 

SO.  An  estate  for  years  may  be  created  to  com-  Estates  for 
mence  mjiauro,  though  an  estate  of  freehold  cannot,  commence    ^ 
For  where  an  estate  for  years  is  created  to  commence  injutwo. 
infiauro,  the  freehold  is  not  thereby  put  in  abeyance, 
but  stiU  continues  in  th^  lessor ;  so  that  he  is  csfiible 
of  answering  the  prwcipes  of  strangers,  which  may  be 
brought  against  him.    And  before  the  abolition  of 
milttaiy  tenures,  he  was  liable  to  perform  the  services 
which  were  due  for  the  feud. 

21.  Where  an  estate  for  years  is  granted  to  com-  ^nj  ^^  as- 
nence  m  JiUuro^  it  cannot  of  course  be  executed  by  ^ed  before 


an  immediate  entry,  as  that  would  be  a  disseisin. 
It  is  therefore  an  interesse  termini  ;  but  still  th^  lessee  ante,  ( 15. 
nuty  assign  it  pver :  even  if  a  stranger  enters  by  wrong, 
yet  such  a  grant  will  transfer  the  lessee's  power  of 
(Btiy,  and  right  of  reducing  the  estate  into  possession. 
For  till  the  entry  <:X^  the  lessee,  the  estate  is  not  exe- 
cuted, but  remains  in  the  same  plight  as  it  was  when 
the  lease  was  made ;  so  that  no  intermediate  act,  either 
^  the  lessor,  or  of  a  stranger,  can  devest  or  disturb 
^;  because  whoever  comes  to  the  possession,  whether 
^y  right  or  by  wrong,  takes  it  subject  to  such  futiure 

SS 
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charge,  which  the  lessee  may  execute  whenever  he 

thinks  fit»  as  by  a  title  prior  and  paramount  to  all  such 

intermediate  violations  of  the  possession. 

Wheeler  v.         ^%  A  person  made  a  lease  for  years,  to  commence 

good!*Cro"     ^^  *  future  period  j  after  the  expiration  of  that  time, 

Eliz.  127.       but  before  any  entry  by  the  lessee,  the  lessor  being 

still  in  possession,  tlie  lessee  granted  over  his  temi  and 

interest.   Resolved,  that  the  gnmt  was  good ;  because 

the  interesse  termini  of  the  lessee  was  not  devested  or 

Saffia'sCase,  turned  to  a  riffht,  but  continued  in  him  in  the  same 

Xit  35  c  10. 

'  manner  as  when  it  was  first  granted ;  and  was  so 

transferred  over  to  another,  who  by  his  entry  might 

reduce  it  into  possession  wl^enever  he  pleased. 

Cro.Elia.  15.      23.  If  however  a  person  entitled  to  an  estate  for 

6  R     124  a  y^^"^*  ^^  commence  in  Juturo^  once  enters,  and  is  put 

out  of  possession,  he  cannot  afterwards  grant  over 

his  term  to  a  stranger :  for  by  his  entry  the  estate  for 

years  was  actually  executed ;  and,  being  after  that 

defeated  by  the  entry  of  a  stranger,  the  lessee  has 

only  a  ri^ht  of  entry  left  in  him ;  which  the  policy 

of  the  law  will  not  saSer  him  to  transfer  over  to  a 

stranger,  no  more  than  a  right  of  action ;  lest  sudi 

transfer  should  encourage  maintenance. 

May  deter-         34.  Though  an  estate  of  freehold  cannot  be  made 

Proriso         *^  ^^^^  ^y  *^  direction  of  the  parties,  but  must  be 

.  taken  from  the  person  in  whom  it  is  vested,  by  loeaos 

somewhat  similar  to  those  by  •which  it  was  gives  ta 

him  J  yet  it  is  otherwise  in  the  case  of  an  estate  for 

Llnst.  2146.  years :  for  that  may  be  made  to  cease  by  a  proviso  i» 

the  conveyance  itseli^  upon  the  performance  of  aay 
previous  act  Hie  practice  in  coQyeyancing  i^^ 
there^sre  l<}ng  be^n,  where  terms  for  years  are  created^ 
to  insert  a  proviso,  that  when  the  trusts^  of  ^^ 
term  ar^  saiisied,  the  t^m  itself  shatf  cem  ^ 
det^roune^ 
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25.  Estates  fox  years  are  considered  in  law  as  chat*  Are  Chattels 
tels  real,  being  an  interest  in  real  property,  of  which 

they  have  one  quality,  immobility,  which  denominates 
them  real ;  but  want  the  other»  namely,  a  sufficient 
l^al  indeterminate  duration ;  the  utmost  period  for 
which  they  can  last  being  fixed  and  determined. 

26.  In  consequence  of  this  principle  estates  for  And  vest  ia 
years  do  not  descend  to  the  heir  of  the  person  who  *^^®^*®"- 
^es  possessed  of  them,  but  vest  in  his  executors  or 
administrators,  like  any  other  chattel ;  and  although 

lands  are  frequently  demised  for  500  and  1000  ycars^ 
yet  the  succession  continues  the  same. 

27.  If  a  lease  for  years  be  made  to  a  bishop,  parson,  1  inst.  9  <h 
or  other  sole  corporation,  and  his  successors^  yet  it  ^  *• 

will  g^to  the  executors  of  the  lessee ;  because  a  term 
for  years  being  a  chattel,  the  law  allows  none  bat  the 
personal  reprfesentatives  to  succeed  thereto  ;  nor  can 
this  mode  of  succession  to  a  chattel  be  altered  or 
controlled  by  any  limitation  of  the  party.  The  King 
however,  by  his  prerogative,  may  transmit  a  chattel 
to  his  successors. 

9Bi  By  tbe  statute  of  frauds  a  husband  may  a^-  29  Cha.  IT.. 
mhrister  to  his  d^eased  wife;  and  is  entitJerf for  his  1*^,^81^351  ^^ 
owii  benefit  to  all  her  chattels  real.     The  husband  of  n.  1. 
»  W(M(ian  |]k>ss^fssed  of  a  chattel  real  is  also  entitled  to 
di^se  of  it  durfiig  his  life ;  if  he  does  not  execute  Anon. 
tMi  pdwfet,  and  his  wife  survives  him,  it  will  belong  ^  Mod.  43. 
to  her,  and  not  to  hJs  representatives.    But  if  the  u.  104. 
hoftand  b^  eat  alien,  he  wiB  not  acquire  any  right  to  Vno^'  ^'  ^* 
a  term  of  y  eats  belonging  t6  his  wife. 

S&.  Estates  for  years  pass  from  executor  to  execu^  2  Comm. 
tor,  in  m/iititim ;  but  whenever  the  course  df  represent  ^^^* 
trtito  frotn  executor  ttf  eiecutor  is  interrupted  by 
OBe  iMtimatration,  it  then  beComeJ6  necessary  for 
the  o^SsuKty  to  totait&t  adncdnistration  afresh,  of  the 
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Caaetand 
Opinions, 
V.  1.  399. 


Dyer,  23  b. 
1  Ab.  £q. 
319. 
1  Atk.  460. 


Went*  Bk* 
34. 


Idem,  226. 
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Corbett, 
2  P.  Wins. 
148. 


A  Freehold 
cannot  be 
•   derived  fironi 
a  Term. 
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goods  of  the  person  who  was  last  possessed  of  the 
term,  in  his  own  rights  not  administered  by  the  former 
executor.  A  limited,  or  special  administration  only, 
may  also  be  granted,  viz.  of  certain  specific  efifects ; 
and  it  is  a  common  practice  to  obtain  a  special  adminis- 
tration of  a  term  for  years. 

30.  Where  a  person  appoints  two  or  more  executors, 
if  only  one  of  them  proves  the  will,  be  alone  w3I 
become  entitled  to  any  terms  for  years  whereof  the 
testator  died  possessed,  and  may  assign  them  accord- 
ingly. • 

31.  Where  there  are  several  executors,  who  all  prove 
the  will,  they  have  a  joint  and  several  interest  in  all 
the  goods  and  chattels  of  the  testator ;  therefore  a 
disposition*  by  one  of  them  only,  of  a  term  for  years, 
is  good.  But  one  administrator  cannot  convey  an 
interest,  so  as  to  bind  the  other. 

32.  An  executor  may  assign  a  term  for  years, 
before  he  has  proved  the  will :  the  will  must  however 
be  afterwards  proved  in  the  ecclesiastical  court 
having  jurisdiction  over  the  place  where  the  lands 
lie ;  otherwise  it  will  have  no  effect  as  to  the  term. 

33.  Where  a  term  for  years  is  specifically  devised, 
the  assent  of  the  executor  is  necessary ;  but  if  the 
legatee  disposes  of  the  term  at  any  future  period,  the 
assent  of  the  executor  will  be  presumed. 

34.  A  purchaser  of  a  term  for  years,  from  an  exe- 
cutor, is  not  bound  to  see  to  the  application  of  the 
purdiase  money ;  even  though  the  term  be  cbaiged 
with  the  payment  of  a  particular  debt,  or  q)ectfcaDy 
bequeathed.  Because  terms  for  years  are  subject  to 
the  payment  of  all  debts,  in  the  first  instance. 

35.  An  estate  of  freehold  cannot  be  derived  fiom 
a  term  for  years.  Thus,  where  a  rent  was  granted  for 
life,  out  of  a  long  term  for  years;  it  was  resolved  to 
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be  a  good  charge,  as  long  as  the  term  lasted ;  but 
that  it  was  only  a  chattel/  and  not  a  freehold ;  for 
it  was  repugnant  to  have  a  freehold  out  of  a  .term 

m 

for  years. 

36.  Estates  from  year  to  year  will  be  treated  of  in 
the  next  title^ 
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TITLE  VIIL 


ESTATE   FOR    YEARS* 


Tenants  for 
Years  enti- 
tled to 
Efitovers. 
1  Inst.  41  6. 

But  not  al- 
lowed to 
commit 
Waste. 


Lit.  i  71. 

]  Inst.  57  a. 


CHAP.  11. 

Of  the  Incidents  to  Estates  for  Years. 


1.  Tenants  for  Years  entitled*4o 

Estovers. 

2.  But  not  (Uiowed  to  commit 

Waste. 
12.  Accidents  by  Ere. 
14.  Clause  foiihout  Impeachment 

of  Waste. 
19.  When  entitled  to  EmblemenU. 

21.  Estates  for  Years  subject  to 

DAts. 

22.  Of  Crown  Debts. 


25.  May  be  limited  for  Life  wiih 

a  Remainder  over. 

26.  But  not  entailed. 

29.  Merged  by  a  Union  with  the 
Freehold. 

45.  And  also  by  Surrender. 

46.  Equity       reUeves       agmst 

Merger. 

49.  AUenabU. 

50.  How  forfeited. 


Section  1. 

EVERY  tenant  for  years  has  incident*  to,  and 
inseparable  firom  Us  estate,  unless  restrained  by 
special  agreement,  the  same  estovers,  to  which  tenants 
for  life  are  entitled. 

2.  But  a  tenant  for  years  having  an  interest  much 
inferior  to  an  estate  for  life,  has  only  a  right  to  the 
temporary  and  annual  profits  of  the  land ;  and  is 
therefore  restrained,  as  well  as  tenant  for  life,  irom 
cutting  down  timber  trees,  or  committing  any  other 
kind  of  waste. 

S,  Tenant  for  years  is  also  punishable  for  permissive 
waste :  he  is  therefore  bound  to  keep  all  houses  and 
other  buildings  upon  the  land  in  proper  and  tenant- 
able  repair,  by  keeping  the  roof  in  such  a  state  as  to 
prevent  the  rain  firom  fallii^  on  the  timbers.    But 
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Lord  Coke  says,  if  a  house  be  ruinous  at  the  time  of  Id.  54  b. 
the  lease  made,  and  the  lessee  suffers  it  to  fall  down, 
he  is  not  punishable ;  for  in  that  case  he  is  not  bound 
by  law  to  repair  it.   Yet  if  he  cuts  down  timber  on  the 
land,  and  repairs  it,  he  may  well  justify. 

4.  Ijord  Coke  also  says,  if  tenant  for  years  builds  i  Inst.  53  a. 
a  new  house,  it  is  waste ;  and  if  he  sufiers  it  to  be 
wasted,  it  is  a  new  waste.     The  first  of  these  propo- 
sitions has  been  frequently  contradicted.     And  Roll  2  Roll.  Ab. 
lays  it  down,  that  if  a  lessee  for  years  builds  a  new  ^^ 
house  upon  the  land,  where  there  was  not  any  before^ 

this  is  not  waste,  for  it  was  for  the  benefit  of  the  lessor* 

5.  The  statutes  of  Marlbridge    and  Gloucester  Tit.3.c.2. 
extend  to  tenants  for  years  :  so  that  they  are  liable  to  ' 

the  same  actions,  and  the  same  penalties,  for  waste  Attenol  v. 
committed,  as  tenants  for  life  are.  1  Taunt.  183. 

6.  If  a  woman  possessed  of  a  term  for  years,  takes 
husband,  who  commits  waste,  and  the  wife  dies ;  the 
husband  shall  be  charged  in  an  action  of  wastt;  ilnst.54a. 
because  by  the  marriage  he  became  eBtitled  to  the 

team* 

7.  It  is  enacted  by  the  statute  11  Hen.  VL  c.  5* 
that  where  a  tenant  for  years  assigns  over  his  estate, 
and  continues  in  the  receipt  of  the  profits,  an  action 
of  waste  shall  lie  against  him.    In  a  case  upon  this 

statute,  in \S6  £liz.»  it  was  resolved,  1.  Tbot  every  Booth'aCase, 
apognee  of  the  first  lessee,  mediate  or  immediate,  was  ^  ^" 
within  the  act.  For  the  statute  was  made  tosiqipress 
ftaud  and  dec^ ;  therefore  should  be  taken  benefi- 
cially. S.  That  the  person  in  remainder  was  witfain 
the  act,  as  well  as  the  person  in  rev^nion ;  because 
in  equal  mischieCi 

8.  Where  tibere  is  tenant  for  years»  remainder  fat  MoUineux 
life,  lemainder  ia  fee,  aiid  the  tenant  fOT 

iiAB.wtaste  f  tiioug^  the  rtmainder^man  for  life  can^^  Wmi.  267. 
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Tit.3.c.2.     not  bring  an  action  of  waste,  as  not  having  tl&e 
^    '  inheritance,  yet  he  is  entitled  in  equity  to  an  injunc- 

tion.   If  the  waste  be  of  a  trivial  nature;  and  d 
Jbrthri  if  it  be  meliorating  waste,  as  by  building  on 
the  premises,  the  court  will  not  injoin ;  nor  if  the 
reversioner  or  remainder-man  in  fee  be  not  made  a 
party,  who  possibly  may  approve  of  the  waste. 
-  9«  The  Court  of  Chancery  will  not  entertain  a  bill 
against  a  tenant  for  years,  after  he  has  assigned  his 
term,  with  the  consent  of  the  lessor,  for  an  account 
of  timber  cut  down  by  him ;  and  without  praying  an 
injunction. 
JesuiColL         10.  A  bill  was  brought  for  an  account  of  .timber 
3  Atk^^^     cut  down  by  the  defendant,  and  of  the  profit  of  some 

stones,  carried  off  the  premises  by  him  also,  wMe 
.  tenant ;  he  having  afterwards  assigned  his  term,  with 
the  consent  of  the  plaintifis,  his  lessors,  to  a  third 
person:  and  consequently  no  prayer  for  an  injunction 
to  stay  waste. 

Lord  Hardwicke.— *<  The  question  is,  whether  a  bill 
can  be  brought  here  against  a  tenant,  aft;er  the  estate  is 
gone  out  of  him,  for  an  account  of  waste  committed, 
where  there  is  no  prayer  of  an  injunction.  I  am  of 
opinion  that  such  a  bill  is  improper,  nor  has  any  au- 
thorily  been  cited  to  support  it.  Waste  is  a  tort,  and 
punishable  as  such,  and  the  party  has  also  a  remedy  for 
the  trees  cut  down,  by  an  action  of  trover.  The  staying 
waste  is  a  specific  remedy ;  and  while  the  lessee  con- 
tinues tenant,  it  is  to  prevent  a  mischief  for  which, 
when  done,  an  adequate  satisfaction  by  way  of 
damages  cannot  in  many  instances  be  given.  This 
is  the  ground  of  the  jurisdiction  of  this  Court  in  such 
caste  i  and  the  Court  having  such  ground,  wiUf  in 
.  order  to  prevent  a  double  suit^  and  as  incident  to  the 
other  relief,  decree  an  account  of  the  timber  felled, 
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or  the  waste  done.    This  is  a  general  principle  to 
prevent  suits ;  and  as  some  decree  must  be  made, 
the  Court  will  make  a  complete  one.    But  without 
such  a  foundation  there  is  no  precedent  of  the  Court's 
decreeii^  damages ;  and  I  think  it  would  be  very 
improper  to  do  it,  as  it  would  tend  to  great  vexation 
and  oppression  of  tenants :  and  I  am  glad  no  such 
precedent  is  to  be  found ;  for  the  cases  cited  do  not 
come  up  to  the  present.    In  2  P.  Wms«  240.  it  is  not  Whitfield 
clear  that  no  injunction  was  prayed-    If  there  was,  X^^'^®^^ 
then  it  is  but  a  common  case ;   if  there  was  not,  the  §  44. 
pUintiff  was  entitled  to  a  moiety  of  the  timber  against 
the   defendant,    and    therefore    proper    matter    of 
account  only  between  them.     As  to  1  P.  Wms.  406, 
the  bill  was  against  an  executor  for  an  account  of 
assets ;  and  in  a  case  of  a  mine,  which  differs  from 
timber,  or  other  waste,  it  being  a  sort  of  trade,  and 
proper  for  an  account,  not  trover :  and  the  Court  has 
decreed  accounts  in  cases  of  mines,  which  they  would 
not  do  in  any  other,  for  that  very  resason;  and 
because  a  better  remedy  can  be  given  here  than  at . 
law,  by  decreeing  inspections  under  ground,  &c.  And 
here,  if  the  plaintiffi  have  a  right,  they  may  have  their 
action  of  trover." 

11«  If  a  lessee  for  years  commits  waste  and  dies,  2  Inst.  302. 
no  action  of  waste  will  lie  against  his  executors  or 
administrators.    But  the  executors  or  administrators 
of  a  tenant  for  years  are  punishable  for  waste  done 
while  they  are  in  possession. 

12.  Tenants  for  years  axe  exempted  bythe  sfatute  Accidents 
6  Anne,   which  has  been  already  stated,  from  all  i?t.3?c.2. 
actions  for  damages  on  account  of  accidental  fire.        §  ^^« 

IS.  In  a  modem  case,  where  there  was  a  covenant  Bullock  v. 
in  a  lease  for  years  of  a  house,  to  rebuild,  without  any  ^  xcm*  R. 
exception  ^  and  the  house  was  burnt  down  by  acci-  650. 
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dent ;   it  was  held,   that  the  lessee  was  bound  to 

rebuild  it. 
Clause  with-       14.  Where  the  clause,  without  impeachment  of 
TOwit^of**^  "  waste,  is  inserted  in  a  lease  for  years,  it  will  have  the 
Waste.  same  effect  as  where  it  is  inserted  in  a  conveyance  of 

Tit,  3.  c.  2.    an  estate  for  life.     And  the  Court  of  Chancery  will 

in  general  restrain  the  import  of  it  in  the  same 

manner. 

15.  Thus  a  tenant  for  years,  without  impeachmeot 

of  waste,  will  not  be  allowed  to  dig  and  carry  away 

the  soil,  for  the  purpose  of  making  bricks. 
Ep.Londoa        l6.  The  Bishop  of  London  made  a  long  lease  of 

1  P^Wms.      ^^^^  lands  at  Ealing  in  Middlesex,  without  impeach- 
527.  ment  of  waste;  o^ which  there  were  about  twenty 

years  unexpired.  The  lessee  agreed  with  some  brick- 
makers,  that  they  might  dig  and  carry  away  the  swi. 
The  Bishop  applied  to  the  Court  of  Chancery  for  an 
injunction ;  which  was  granted. 

17.  The  Court  of  Chancery  will   not  permit  a 
tenant  for  years,  without  impeachment  of  waste,  to 
fell  timber,  just  before  the  expiration  of  his  lease. 
Abraham  18*  A  lease  was  made  by  a  bishop  for  21  years, 

2  Fr^'  63    ^*^"*  impeachment  of  waste,  of  lands  upon  which 

there  were  several  timber  trees.    The  tenant  had  not 

cut  down  any  of  them,  till  about  half  a  year  before 

the  expiration  of  his  term;'  but  then  began  to  fell 

them.    Upon  an  ap{^cation  to  the  Court  of  Chancery, 

an  injunction  was  granted  against  him.    For  although 

he  might  have  felled  trees  eveiy  year,  from  the 

beginning  of  the  term,  and  then  they  would  have 

been  growing  up  gradually :  yet  it  was  unreasonable 

.     that  he  should  let  them  grow  till  near  the  end  of  his 

term,  and  then  cut  them  aH  down. 

Wheu  eoti-        19.  Where  the  determination  of  an  estate  for  years 

hhm^^    is  certain,  as  where  land*  are  let  for  a  certain  nm^ 
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of  years,  the  tenant  is  not  entitled  to  emblements ;  Tit,  2.  c,  1 . 
because  it  was  his  own  foUy  to  l^ow,  when  he  knew  ??^'  ,,  , 
he  could  not  reap.  But  when  the  determmation  of 
an  estate  for  years  depends  on  an  uncertain  event ; 
as  where  a  tenant  for  life  lets  for  years ;  or  where 
lands  are  let  for  a  term  of  years,  determinable  upon 
the  death  of  a  person;  there  the  tenant  will  be 
entitled  to  emblements,  in  the  same  manner  as  a 
toiant  for  life. 

20.  If  however  an  estate  for  years  determines  by  Idem., 
the  act  of*  the  tenant  himself;  as  if  he  commits  a 
forfeiture ;  he  will  not  be  entitled  to  emblements. 

21.  Estates  for  years  being  chattel  interests,  and  Estates  for 
vesting  in  executors  or  administrators,  are  subject  to  Years  subject; 

1.  /»    .       1  11  1      '       .       to  Debts, 

the  payment  of  srniple  contract  debts ;  and  are  also 

liable  to  be  sold  by  execution,  for  the  payment  of 

debts  due  by  judgement.     But  if  a  term  for  years  be  Tit.  14,  §  69^ 

assigned  to  a  bond  fide  purchaser,  before  execution  is     > 

actually  sued  out,  and  delivered  to  the  sheriff;  it 

cannot  afterwards  be  taken  by  a  creditor. 

22.  Estates  for  years  are  also  subject  to  the  pay-  Of  Crown 
ment  of  ail  debts  due  to  the  crown,  while  such  ^®**^- 
estates  continue  in  the  possession  of  the  debtor.    But 

it  has  been  long  settled  that  a  inrnd  jide  assignment 
of  aa  estate  for  years,  before  any  execution  awarded 
by  the.  crown,  is  good. 

2S.  Sir  W.  Fleetwood  being  possessed  of  a  house,  Fleetwood's 
for  a  term  of  years,  was  appointed  receiver  general  9^^   j^j 
<^  the  court  of  wards,  and  entered  into  bonds  to  the 
ciOM^  to  render  a  yearly  account.     Having  become 
indebted  by  reason  of  his  office,  he  afterwards  sold 
the  house.     The  question  was,  whether  this  house 
^vas  extendible  for  the  debt  ?  It  was,  resolved  that   ' 
the  sale  should  bii^d  the  crown,  because  it  waa  but  a 
chattdy  and  there  was  no  covin  in  the  case^    That  a 
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sale  hondjide  of  chattels  was  good»  after  judgment ; 
but  not  after  execution  awarded.    And  Lord  Cdci 
saidy  that  a  receiver  or  other  accountant  shall  not 
in  a  worse  case  than  a  felon  or  traitor,  who 
after  felony  or  treason,  and  before  conviction, 
bond  Jide^  for  his  sustenance,  his  chatteis,  be  the 
real  or  personal. 
8Rq>.i7ia.      24.  It  was  resolved  in  an  old  case,  where 

king's  debtor  took  a  lease,  to  .him  and  his  wife 
years,  and  before  execution  the  husband  died, 
execution  might  be  sued  against  the  wife.    For 
was  the  act  of  the  husband,  who  had  power  over 
Vide  2  Roll,    term  at  the  time  of  his  death.     And  his  wife 
Ab.  157.        jjj^Q  i^  without  valuable  consideration  ;  and 

mddo  continued  in  of  the  interest  of  her  husband. 

Maybelimit-      25.  By  the  old  law,  a  gift  of  a  term  for  years,  like 

«4  ^'  ^     that  of  any  other  chattel,  for  an  hour,  was  a  gift  of  the 

mainderoTer.  whole  estate  and  interest;  therefore  it  was  held  that 

^Va  ^^*      there  could  be  no  limitation  of  a  term  for  years,  after 

an  estate  for  life  was  created  out  of  it    This  was 

however  soon  altered,  and  it  has  been  long  settled 

that  a  term  for  years  may  be  limited  to  a  person  for 

life,  with  a  limitation  over  to  any  number  of  persons 

for  life,  provided  they  are  all  in  existence  at  the  time. 

fiut  not  26.  Terms  for  years  are  not  capable  of  being 

eatttl^        entailed.    1.  Because  they  are  not  within  the  statute 

pi;  ^l  De  Donis^  not  being  estates  of  inheritance. .  2.  Because 

if  a  quasi  entail  of  a  term  were  allowed,  it  would  be 
unalienable ;  as  no  fine  or  recovery  can  be  had. of  a 
term.  So  that  the  disposition  of  a  term  for  years  to  a 
person  and  the  heirs  of  his  body,  is  a  disposal  cf  ^ 
entire  interest  in  the  term. 
8  Rep.  87  a.       9rj.  A  distinction  has  been  made  by  Lord  Coke 

between  a  limitation  of  a  term  in  gross,  or  subsisliiy 
term,  to  a  man  and  the  heirs  of  his  body,  and  a  simile 
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limitation  of  a  term  de  novo.     In  the  first  case  the  Leventhorpe 
residue  of  the  term  will  vest  in  the  executors  of  the  iR^fu  Ab. 
person  to  whom  it  is  so  limited.     But  in  the  latter  ^i* 
ease  he  was  of  opinion  that  the  term  would  only  con- 
tinue as  long  ai$  the  person  to  whom  it  was  limited 
had  heirs  of  his  body ;  and  that  upon  failure  >of  such  Leonard 
heirs,  the  term  would  cease.     This  distinction  has  i^  ||ep,  js^* 
been  loi^  since  exploded  ;  and  it  is  now  settled,  that         , 
where  a  term  for  years  is  limited  to  a  person  and  the 
heirs  of  his  body,  it  will  continue,  though  the  person 
to  whom  it  is  so  limited  should  die  without  issue. 

58.  A.  Pile  by  indenture  demised  lands  to  a  trustee,  Hayter  v. 
his  executors  and  admipistrators,  for  99  years,  in  trust  ^o<*»  i  P- 
for  himself  and  his  wife  for  their  lives,  and  the  life 

of  the  survivor  ;  and  afler  the  death  of  the  siurivor, 
in  trust  for  the  heirs  of  theii*  two  bodies ;  and  in 
default  of  such  issue,  then  in  trust  for  the  heirs  of 
the  survivor.  They  had  issue  one  son.  The  husband 
died ;  afterwards  the  son  died,  an  infant ;  the  mother 
administered  to  her  husband  and  son ;  and  assigned 
the  term  to  the  defendant  Rod.  The  question  was, 
who  was  entitled  to  the  trust  of  this  term  ?  whether 
it  belonged'to  the  plaintiff,  who  was  the  heir  at  law 
of  A.  Kle,  or  to  the  defendant  Rod,  as  assignee  of 
the  wife  ?  It  was  decreed  that  it  belonged  to  Rod, 
uul  had  not  ceased* 

59.  Where  a  term  for  years  becomes  vested  in  the  Merged  by  a 
person  who  is  seised  of  the  freehold,  by  which  there  SePVeehSd. 

a  union  of  the  two  interests  in  one  person,  at  the 
e  time,  the  term  meiges  in  the  freehold,  and  I>yer,  112. 
mes  extinct  ^^•^^'' 

80,  Tenant  pour  outer  vie  made  a  lease  for  years.  Chamberlain 
N  died,  living  the  cestui  que  vie ;  it  was  agreed,  that  Bulsr?2. 
•^ythis  the  lessee  for  years,  having  the  possession^ 
•became  occupant  j  and  the  accession  of  the  freehold 
Vol.  L  T 
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merged  his  estate  for  years.  But  if  in  that  case  the 
lessee  for  years  had  made  a  lease  at  will,  and  then  the 
tenant  potgr  outer  vie  had  died,  the  tenant  at  wiB 
would  have  been  the  occupant;  consequently  the 
term  for  years,  being  in  another  person,  would  not 
be  merged ;  there  being  no  union  of  the  term  and 
the  freehold  in  one  persdn. 
SHimoQ  V.  31.  A.  seised  in  fee,  demised  to  B.  for  100  years, 

Cro.  Ja.  61 9.  ^^  begin  at  a  future  time ;  and  before  tfiat  time,  made 

a  lease  to  C.  for  21  years,  to  begin  presently.  B. 
before  the  commencement  of  his  term,  assigned  it 
back  to  A.,  who  afterwards  granted  a  rent-charge,  for 
which  the  grantee  distrained  C.  The  question  was, 
whether  the  future  term  was  merged  in  the  inheritance, 
or  if  it  had  any  existence  in  A.  so  that  he  might 
thereout  grant  the  rent ;  for  then  it  would  avoid  the 
second  lease,  being  prior  to  it,  and  by  consequence 
be  liable  to  the  payment  of  the  rent-charge.  It  was 
resolved  that  the  first  term  was  merged. 
1  Inst.  332  b.      9Q.  Lord  Coke  has  laid  it  down  as  a  general  rule, 

that  a  man  cannot  have  a  term  for  years  in  his  own 

I 

right,  and  a  freehold  in  outer  droits  to  consist  tc^ether ; 

as  if  a  man,  lessee  for  years,  takes  the  feme  lessor  to 

wife,  the  term  is  merged. 

Lichden  v.         33.  This  case  appears  to  have  been  denied ;  for  ifl 

Si!  Ab      ^^  ^^'  ^-  ^*  ^^  ^^^^  that  if  a  person  was  lessee  fa 
934.  years,  reversion  for  life  to  A.,  a  married  woman ;  and 

the  lessee  granted  his  estate  to  the  husband,  and 
the  feme  died ;  the  term  was  not  merged,  because 
husband  had  the  estates  in  several  rights;  for 
freehold  was  in  the  wife,  and  the  husband  only 
in  her  right. 

S4.  Where  the  union  of  the  two  estates  is 
occasioned  by  the  act  of  the  termor,  but  by  an 
in  law,  there  will  be  no  merger  of  the  term. 

10 
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35.  A  man  possessed  of  a  term  for  years,  married;  Piatt  v. 
afterwards  the  inheritance  descended  on  his  wife.   It  ^ro  ^*a  275 
wa»  held,  tiiat  the  term  for  years  of  the  husband  was 
not  merged ;  because  the  descent  was  ah  act  of  law, 
^ch  the  husftmnd  could  not  present ;  therefore  it 
sbodd  not  turn  to  his  prejudice.         - 

86.  It  was  said  in  the  preceding  case,  that  if  the  i  Bulst.  118. 
husband  had  issue  by  his  wife,  ^fter  the  inheritance 
descended  to  her,  so  as  thereby  he  became  tenant  by 
the  curtesy,  and  acquired  a  freehold  in  his  own  right, 
the  term  would  be  merged. 

37-  It  is  laid  down  by  Roll,  that  if  a  person  having  i  r^^u  ^^^ 
a  torn  for  years  as  executor,  purchases  the  reversion,  ^^^*  P^-  ^• 
this  extinguishes  the  lease  for  years,  though  he  has 
it  in  outer  droit*y  but  it  shall  be  assets.     In  Brooke's  Tit.  Execu- 
Ab.  it  is  said  that  the  lease  is  not  extinct,  as  to  the  ^h-^^'  ]^^' 

Eztinguish- 

mditors  of  the  testator.  ment.  pi.  57. 

38.  Lord  Holt  has  said,  that  where  a  man  has  a  i  Ld.  Raym. 
term  as  executor,  and  purchases  the  inheritance,  the  ^^^* 

tenii  is  not  extinguished ;  for  that  would  be  a  wrong 
to  creditors,  and  amount  to  a  devastavit.  It  should 
inmever  be  observed,  that  as  far  as  the  interest  of  the 
executor,  who  purchases  the  inheritance,  extends ; 
^  as  between  his  heir  and  personal  representative ; 
the  term,  upon  principle,  appears  to  be  merged.  And  idem. 
Ii<Mrd  Holt  observed,  that  things  shall  be  extinguished 
between  the  parties,  which  yet  still  remain,  and  have 
ftustence,  as  to  strangers. 

39.  It  has  been  said,  that  the  descent  of  the  inhe-  gac.  Ab.  Tit. 
ritance  on  a  person,  having  a  term  of  years  in  the  ^as«  R- 
Jwid,  as  executor,  would  merge  the  term.    But  Lord 

Chief  Baron  Gilbert  doubts  this,  and  says,  that  as 
^  iii  the  case  of  a  purchase,  as  of  a  descent,  all 
^peed  that  the  term  would  not  be  extinct,  as  to 
creditors. 

T  2 
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1  Inst.  3386.      40.  Lord  Coke  lays  it  down  that  a  man  may  have 

a  freehold  in  his  ovm  rights  and  a  term  in  auter  droiU 
Thei^ore  if  a  man  lessor  take  the  feme  lessee  to 
wife,  the  term  is  not  drowned ;  but  he  is  possessed  of 
the  term  in  her  right,  during  the  coverture. 

6ac.Ab.Tit.       41.  The  reason  of  this  docrine  is  thus  given  by 

Lease  R  o  / 

'       Gilbert :-— **  Where  the  husband  is  himself  lessee,  and 
^  intermarries  with  the  lessor,  this  merges  his  own 

term ;  because  h^  thereby  draws  to  himself  the  im- 
mediate reversion,  in  nature  of  a  purchase,  by  his  own 
voluntary  act;  and  so  undermines  his  own  term. 
Whereas,  in  the  other  case,  the  term  being  existing 
in  the  feme  till  the  intermarriage,  is  not  thereby  so 
drawn  out  of  her,  or  annexed  to  the  freehold,  as  to 
merge  therein ;  because  thftt  attraction,  which  is  onlj 
by  act  of  law,  consequent  upon  the  marriage,  would, 
by  merging  the  term,  do  wrong  to  a  feme  covert;  and 
so  take  the  term  out  of  her,  though  her  husband  did 
DO  express  act  to  that  purpose ;  which  the  law  will 
not  allow." 

1  Salk.  326.       42.  It  is  laid  down  by  Lord  Holt,  that  if  a  man  has 

a  term  in  right  of  his  wife,  and  purchases  the  freehold, 
this  is  no  extinguishment ;  because  he  has  the  term 
in  one  right,  and  the  freehold  in  another ;  in  which 
case  the  difference  of  the  rights  prevents  a  merger ; 
for  a  third  person  is  concerned,  and  may  be  prejudiced, 
which  could  not  be  by  act  of  law. 

1  Inst.  338  a.      43.  It  is  settled,  upon  the  same  principle,  that  if  a 

lessee  makes  his  lessor  executor,  the  term  is  not 
merged :  for  the  lessor  takes  the  term  in  right  of  hi» 
testator,  without  any.  act  of  his.  Therefore  the  act  of 
law  which  cast  it  upon  him  will  preserve  it,  in  the 
same  numner  as  if  he  had  been  a  stranger;  without  * 
any  regard  to  the  immediate  freehold  he  had  in  his 
own  right ;  which  was  only  accidental. 
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44.  The  statute  of  uses  expressly  saves  the  rights  Tit.  l i.e.  3. 
of  the  feoffees  to  uses ;  which,  preserves  from  merger 
any  terms  for  years  that  may  be'  vested  in  persons  to 
.   whom  lands  are  conveyed  to  uses  in  such  lands. 

45.  A  merger  of  estates  for  years  may  also  take  place  And  also  by 
in  consequence  of  a  surrender  of  them  to  the  person  in  ^**"®"^^r' 
remainder  or  reversion.  But  a  term  cannot  be  merged  i  Inst.  338  a. 
by  surrender  till  the  tenant  has  entered;  for  till  entry  21^*^'^^' 
there  is  no  reversion  in  which  the  term  can  merge. 

r  If  however  the  lessee  for  years  enters,  and  after  assigns 
his  estate  to  another,  the  assignee  may  merge  the 
term  by  surrender,,  before  entry  j   because,  by  the  Vide  Tit,  32., 
entry  of  the  lessee,  the  possession  was  severed  and  ^'  ^' 
divided  from  the  reversion. 

46.  A  court  of  equity  will  in  some  cases  relieve  Bquity  re- 
against  the  merger  of  a  term ;  and  make  it  answer  Me^^*"^" 
the  purposes  for  which  it  was  created. 

47.  A  portion  was  directed  to  be  raised  out  of  a  Pow^  v. 
term  for  years,  tot  a  daughter.     The  fee  afterwards  2Voti°'90 
descended  on  the  daughter,  who,  being  under  age, 
devised  the  portion.     The  court  relieved  against  the  ThomiM  r. 
merger  of  the  term ;  and  decreed  the  portion  to  go  l^!^i^iu 
according  to  the  will  of  the  daughter. 

» 

48.  A  person  having  a  term  of  1000  years,  Sanden  y. 
assigned  it  to  the  owner  of  the  inheritance,  in  trust  S^^l"^^^* 
for  his  wife  and  children  ;  the  assignee  accepted  the 

frust,  and  declared  the  purposes  of  it.     The  Court 
of  Chancery  supported  the  trust,  notwithstanding  the         | 
merger  of  the  term ;  and  decreed  the  heir  of  the 
lessor  to  make  a  further  assurance  of  the  residue  of 
the  term  to  a  purchaser. 

49.  Tenant  for  years  may  assign  his  estate  to  any  Alienable, 
other  person ;  or  create  a  smaller  estate  than  his  own ; 

unless  prohibited  by  a  particular  proviso. 

T3 
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How  for-  50.  If  however  a  tenant  for  years  attempts  to  create 

felted.  . 

a  greater  interest  than  he  lawfully  can,  whereby  the 
1  Inst.  251  6.  estate  in  remainder  or  reversion  is  devested ;  it  will 
Cro'kliz.  operate  a^  a  forfeiture  of  his  estate.  And  Lord 
322.  Coke  says,  if  tenant  for  life,  or  years,  of  land,  the 

reversion  or  remainder  in  the  king,  makes  a  feoflSnent 
in  fee,  this  is  a  forfeiture ;  and  yet  no  reversion  or 
remainder  is  devested  out  of  the  king.  And  the 
reason  of  the  forfeiture  is,  in  respect  to  the  solemni^ 
of  the  feoffinent  with  livery }  tending  to  the  king's 
disherison. 
1  Salk.  187.       51.  But  where  a  tenant  for  years  makes  a  lease  for 

a  longer  term  than  he  has,  it  is  no  disseisin,  nor  for- 
feitiue ;  because  it  is  only  a  coQitract  between  him 
and  his  lessee,  which  does  not  operate  on  the  interest 
of  the  lessor. 
1  Roll.  Ab.  52.  If  a  husband  possessed  of  a  term  for  years,  in 
^^*  right  of  his  wife  forfeits  it,  this  shall  bind  the  wife, 

because  he  might  have  disposed  of  it  at  his  pleasure. 
6  Rep*  15  a.        53.  An  estate  for  years  is  not  forfdted,  if  the 

person  in  remainder  or  reversion  is  a  party  to  the 

conveyance :  for  in  that  case  each  person  transfers 

only  what  he  may  lawfully  alien. 

Tit.  3.  c  1.         ^**  With  respect  to  forfeitures  by  matter  of  record, 

k  36.  it  may  be  laid  down  as  a  general  rule,  that  every  act 

by  matter  of  record,  which  operates  as  a  fojrfeiture  of 
an  estate  for  life,  will  also  operate  as  a  forfeiture  of 
an  estate  for  years. 
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TITLE  IX. 

ESTATE  AT  WILL,  AND  AT  SUFFERANCE. 

CHAP.  I. 
Of<m  Estate  at  Will 

CHAP.  IL 

Of  an  Estate  at  Sufferance. 


CHAP.  I. 
Of  an  Estate  at  WiU. 


K  De$cnptum  of, 

3.  May  arue  by  ItnpUcaium, 

7.  Itiioi  iheWmofbdih  Par. 

ties, 

8.  Not  grantahle  over, 

10.  This  Tenant  sometimes  enii* 

tied  to  Emblements, 
12.  Cannot  commii  Waste, 
14.  What  determines  this  Estate. 


19.  Six  Months  Notice  to  quitne" 

cessary, 

20.  Tenancies  from  Year  to  Year, 
28.  Bind  the  Persons  in  Rever^ 

non, 
30.  And  devolve  to  Executors, 
32.  S}x  Months  Notice  to  quit 

necessary. 


Section  1. 

**rpENANT  at  will  (says  Littleton,  §  68.)  is  where  Descrip. 
A  lands  or  tenements  are  let  by  one  man  to  **o«®^ 
another,  to  have  and  to  hold  to  him  at  the  will  of  the 
lessor,  by  force  of  which  lease  the  lessee  is  in  posses- 
ion ;  in  this  case  the  lessee  is  called  tenant  at  will, 
because  he  hath  no  certain  or  sure  estate ;  for  the 
lessor  may  put  him  out  at  what  time  it  pleaseth 
him.'* 

T4 


280  TiOe  IX.    Estate  at  Will,  ^.   Ck.  I  §  2— «. 

f  82.  2.  Littleton  says,  if  a  man  lets  land  to  another, 

tO0  have  and  to  hold  to  him  and  to  his  heirs,  at 

the  will  of  the  lessor ;  the  words,  to  the  heirs  of  the 

lessee,  are  void ;  for  if  the  lessee  dies,  and  the  heir 

enters,  the  lessor  shall  have  an  action  of  trespass 

against  him. 

May  arise  by       3.  An  estate  at  will  may  arise  by  implication,  as 

b1^wS!30.    ^^^  ^  ^y  express  words.  Thus,  if  a  tenant  for  years 

Allen»4.        holds  over  his  term,  and  continues  to  pay  his  rent  as 

before,  such  payment,  and  acceptance  of  retit,  creates 
an  -estate  at  will. 
Lit.  §  70.  4.  Where  a  person  makes  a  feoffinent,  and  delivers 

the  deed  to  the  feoffee,  without  giving  him  liveiy  of 
seisin,  and  the  feofEde  enters,  he  becomes  tenant  at 
will. 
Denn  v.  5.  Where  a  person  entered,  and  enjoyed  lands, 

1^ wSs'r!      ^^^^^  ^  lease  that  was  void ;  and  paid  rent ;  it  was 
1 76.  held  that  he  was  tenant  at  will. 

Lit.  $  132.         6.  As  a  tenant  at  will  acquires  the  possession  by 
1  Inst  270  b.  ^®  consent  of  the  owner,  there  is  a  privity  of  estate 

between  them  ;  but  no  fealty  is  due. 
It  is  at  the         ?•  Lord  Coke  says,  every  lease  at  will  must  in  law 

Paitiw.         ^  *'  *^®  ^^  of  both  parties :  therefore  where  a  lease 
1  Inst.  55  a.    is  made,  to  have  and  to  hold  at  the  will  of  the  lessor, 

the  law  implies  it  to  be  at  the  will  of  the  lessee  also. 
So  it  is  when  the  lease  is  made  to  have  and  to  hold 
at  the  will  of  the  lessee ;  this  must  be  also  at  the  will 
of  the  lessor. 
Not  gruit-  8.  A  tenant  at  will  has  no  certain  and  indefeasible 
flnsuT^a.   estatejnothingth^tcanbeassignedbyhimtoanother: 

because  the  lessor  may  determine  li^s  will,  and  put 
him  out  whenever  he  pleases.  Therefore  if  a  tenant  at 
will  grants .  over  his  estate  to  another,  .who  enters  on 
the  land,  he  is  a  disseisor ;  and  the  landlord  may  have 
ah  action  of  trespass  against  him. 
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9*  A  lessee  at  will  made  a  lease  for  years,  and  Blunden 
the  lessor  entered.     Resolved,  on  solemn  argument,  cro  *Car.' 
L  That  this  was  only  a  disseisin  at  election,  and  not  302. 
prima  Jade.    2.  That,  admitting  it  to  be  a  disseisin, 
the  lessee  at  will,  not  the  lessee  for  years,  was  .the 
disseisor,  and  had  gained  the  freehold. 

10.  Where  an  estate  at  wiU  is  determined  by  the  This  Tenant 
lessor,  the  tenant  is  entitled  to  the  com  sown,  and  enti^  u> 
other  emblements.     Otherwise  where  the  estate  is  Emblements, 
determined  by  the  lessee.  5  Rep.  ii 6. 

11.  If  a  person  makes  a  lease  at  will,  and  is  after-  Idem, 
wards  outlawed,  by  which  the  will  is  determined,  the 

'  king  shall  have  the  profits ;  yet  the  lessee  at  will  shall 
have  the  com  that  was  sown.  But  if  a  lessee  at  will 
be  outlawed,  the  king  shall  have  the  emblements. 

12.  Tenants  at  will  have  no  power  of  committing.  Cannot  com- 
any  kind  of  voluntary  waste :  still  they  are  not  within  nnsL^T^a. 
the  statute  of  Gloucester,  and  therefore  no  action  of 

waste  Ues  against  them.  But  if  a  tenant  at  will  cuts 
down  timber  trees,  or  pulls  down  houses,  the  lessor 
has  tak  action  of  trespass  against  him. 

13.  As  to  permissive  waste,  there  is  no  remedy  Lit.  §  7i. 
against  a  tenant  at  will,  for  he  is  not  bound  to  repair  9^"*^'^  ®^, 
or  sustain  houses,  like  tenant  for  years.  Case,  5  Rep. 

14.  With  respect  to  the  acts^  which  amount  to  a  |^  *• 
determination  of  an  estate  at  will  on  either  side,  the  mines  this 
first  and  most  obvious  mode  of  determining  it  by  the  ^^^«- 
lessor,  is  an  express  declaration  that  the  lessee  shall  i  inst.  55  6. 
hold  no  longer ;  which  must  either  be  made  on  the 

I  land,  or  else  notice  of  it  given  to  the  lessee. 

•15.  Any  act  of  ownership  exercised  by  the  landlord  idem, 
which  is  inconsistent  with  the  nature  of  this  estate, 

L  will  also  joperate  as  a  determination  of  it.  Thus,  if  he 
enters  on  the  land,  and  cuts  down  trees  demised, 
or  makes  a  feoffment,  or  a  lease  for  years,  to  com- 
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mence  immediately,  the  estate  at  will  is  theieby 
determined. 

16.  On  the  other  side,  any  act  of  desertion,  or  which 
is  inconsistent  with  an  estate  at  will,  done  by  the 
tenanty  will  also  operate  as  a  determination  of  the 
estate.  Thus,  if  the  tenant  assigns  over  the  land  to 
another,  or  commits  an  act  of  waste,  his  estate  is  there- 
by determined.  But  a  verbal  declaration  by  the 
lessee,  that  he  will  not  hold  the  lands  any  longer,  does 
not  determine  the  estate,  unless  he  also  waives  the 
possession. 

17.  Neither  party  can  determine  an  estate  at  will 
at  a  time  which  would  be  prejudicial  to  the  other.  • 
Therefore,  if  the  lessee  determines  his  will  before  the 
day  on  which  the  rent  is  due,  he  must  notwithstanding 
pay  it  up  to  that  time. 

18.  If  the  lessor  determines  liis  will  before  the 
rent  is  due,  he  loses  it  But  if  either  party  die  before 
the  rent  is  due,  this  act  of  God  shall  not  be  produc- 
tive of  any  injury  j  for  the  lease,  if  it  be  of  a  house, 
shaU  continue  till  the  next  rent  day.  And  if  it  be  of 
lands,  commencing  at  Michaelmas,  it  shall  contiiiue 
till  the  summer  profits  are  received  by  the  represen- 
tatives of  the  tenant. 

19*  It  has  been  settled,  by  several  modem  ca$es, 
that  six  numths  notice  to  quit  must  be  given  by  * 
landlord  to  his  tenant  at  will,  or  to  his  executors; 
before  the  end  of  which  time,  an  ejectment  will  not 
Ue* 

20.  The  courts  of  law  have  of  late  years  leaned  « 
much  as  possible  against  construing  demises,  where 
no  certain  term  is  mentioned,  to  be  estates  at  will ; 
but  have  rather  held  them  to  be  tenancies  frosi  y^^ 
to  year,  as  long  as  both  parties  please ;  eqpedaUy 
where  an  annual  rent  is  reserved. 
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21.  In  a  modem  case,  Mr.  Justice  Wilmot  said,  that  3  Burr. 
<<  in  the  country,  leases  at  will,  in  the  strict  legal 
notion  of  an  estate  at  will,  being  found  extremely 
inconvenient,  exist  only  notionally ;  and  were  suc- 
ceeded by  another  species  of  contragt,  which  was  l^ss 
inconvenient.'' 

Mr.  Hargraye  has  remarked  on  thid  passage,  that  i  i^^x.  55 «. 
it  means,  not  that  estates  at  will  may  not  arise  now,  **•  3. 
as  well  as  formerly ;  but  only  that  it  is  no  longer 
usual  to  create  such  estates  by  express  words ;  and  that 
the  Judges  incline  strongly  against  implying  them. 

22.  A  tenant  from  year  to  year,  having  acquired  Lit.  J  460. 
the  possession  by  the  consent  of  the  owner,  as  well 

as  a  tenant  at  will,  there  is  a  privity  of  estate  between 
them. 

23.  A  general  parol  demise,  at  an  annual  rent, 
where  the  bulk  of  the  farm  is  inclosed,  and  a  small 
part  in  open  common  fields,  is  a  tenancy  from  year 
to  year. 

24.  An  ejectment  was  brought  to  recover  the  Roev.Rees, 
possession  of  a  farm  of  about  60  acres  of  land^  of  1171. 
which  51  were  inclosed,  and  the  rest  lay  in  open 

fields.  The  taking  was  from  old  Lady^y  1767» 
without  any  fixed  term,  at  40  iL  a  year  rent,  payable 
at  Michaelmas  and  Lady-day.  It  was  proved  that 
a  custom  prevailed,  where  a  tenant  took  a  fiirm  in 
that  township,  of  which  part  consisted  of  open  com- 
mon field,  for  an  uncertain  term,  that  it  should  be 
considered  as  a  holding  from  three  years  to  three 
years. 

Lord  Chief  Justice  De  Grey  said,  that  all  leases  for 
uncertain  terms  were,  prima  Jaciej  leases  at  will : 
that  the  reservation  of  an  annual  rent  turned  then^ 
into  leases  from  year  to  year.  It  was  possible  that 
circumstances  might  make  it  a  lease  for  a  longer 
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term,  as  when  tlie  crop  did  not  come  to  perfection  in 
less  tlian  two  years.  And  iie  woulcl  not  say  that  the 
nature  of  the  ground,  or  the  course  of  husbandly, 
might  not  deserve  to  be  considered,  when  such  a 
custom  came  nakedly  before  the  Court:  As  a  custom 
the  claim  could  not  be  supported ;  therefore  it  was  a 
lease  from  year  to  year. 

25.  Where  a  tenant  for  life  granted  a  lease  for 
years,  which  was  void  against  the  remainder-man,  and 
the  latter,  before  he  elected  to  avoid  it,  received  rent 
from  the  tenant ;  it  was  held  to  be  a  tenancy  from 
year  to  year. 

26.  Where  an  agreement  for  a  longer  term  than 
three  years  is  made  by  parol,  which  is  void,  as  to  the 
duration  of  the  term,  by  the  statute  of  frauds ;  there 
is  a  tenancy  from  year  to  year :  regulated  in  every 
other  respect  by  the  agreement. 

27*  In  a  subsequent  case  it  appeared  in  evidence 
that  the  defendant  had  held  the  premises  for  -  two  or 
three  years,  under  a  parol  demise  for  21  years :  this 
being  void  by  the  statute  of  frauds,  it  was  contended 
at  the  trial  that  the  holding  should  have  been  stated 
according  to  the  legal  operation  of  it,  as  a  te- 
nancy at  will.  Mr.  Justice  Rook  considering  it  as 
a  tenancy  from  year  to  year,  over-ruled  the  objection. 
Upon  a  motion  to  set  aside  the  verdict,  on  the  ground 
of  a  misdirection,  Lord  Kenyon  said  the  direction  was 
right ;  for  such  a  holding  now  operated  as  a  tenancy 
from  year  to  year.  The  meaning  of  the  statute  of 
frauds  was,  that  such  an  agreement  should  not 
operate  as  a  term.  But  what  was  then  considered  as  a 
tenancy  at  will,  had  since  been  properly  construed  to 
enure  as  a  tenancy  from  year  to  year. 

28.  Where  a  tenancy  from  year  to  year  has  once 
commenced;  it  continues  against  any  person  to  whom 


.  Title  IX.   Estate  at  Witt,  ^.   Ch.  i.  %  28—31.  285 

Ae  lessor  afterwards  grants  the  reversion.    And  Mr.  Birch  v. 
Justice  BuUer  has  said— «  It  would  be  unjugt  to  a  TilrmK. 
tenant  to  say  he  should  be  turned  out  by  the  assignee  ^78. 
of  a  reversion,  or  by  any  person  claiming  undet  his 
lessor,  when  he  could  not  be  turned  out  by  the  lessor 
himself :  on  the  other  hand,  it  is  no  injustice,  it  is  no 
hardship  on  the  assignee,  to  say,  he  must  comply  with 
the  same  rules  and  conditions,  as  the  person,  of  whom 
he  bought,' has  subjected  himself  to." 

.  29*  In  a  subsequent  case  it  was  held,  that  a  te*  Maddon  v. 
nancy  from  year  to  year  would  continue  against  an  2  Term  R. 
infant  i^^- 

30.  Tenancies  from  year  to  year  do  not  determine  And  devolve 
by  the  death  of  the  tenant,  but  devolve  to  his  execu-  •^^®*^"^"- 
tors  or  administrators. 

31.  A  person  having  an  estate  from  year  to  year  l>oe  v. 

died  intestate ;  the  question  was,  what  interest  vested  ^TmnRAS. 
in  his  administrator.  15  Ves.  241. 

Lord  Kenyon  said — Whatever  chattel  the. intestate 
had,  must  vest  in  the  administrator,  as  his  personal 
representative.  Then  it  was  supposed  that  some 
inconveniences  might  result  from  such  a  determina- 
tion, but  he  saw  none ;  and  many  inconveniences 
mi^t  attend  a  different  decision.  The  tenancy  from 
jear  to  year  succeeded  to  the  old  tenancy  at  will, 
which  was  attended  with  many  inconveniences. 
In  order  to  obviate  them,  the  courts  very  early  raised 
an  implied  contract  for  a  year }  and  added,  that  the 
tenant  could  not  be  removed  at  the  end  of  the  year, 
without  receiving  six  months  previous  notice.  All 
the  inconveniences  which  arose  between  the  original 
parties  themselves ;  and  against  whom  the  wisdom  of 
'  the  law  had  endeavoured  to  provide,  by  raising  the  Rex  v.  Stone, 
implied  contrg^ t ;  existed  equally  in  the  case  of  their  295. 
personal  representatives. 
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Six  Months        3S.  It  appears  from  the  preceding  case,  and  many 
Notice  to       others,  that  a  tenant  from  year  to  year  is  entitled  to 

quit  neces-  '  -  i 

sarjf;  six  months  notice  to  quit,  ending  at  the  expiratioii 

of  the  year ;  and  that  he  must  also  give  the  landlord 
the  same  notice. 
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TITLE  IX. 

Est  ATE  AT   WILL,   AND  'AT   SUFFERANCE. 

CHAP.  II. 

Of  an  Estate  at  Sufferance. 

1.  Deicnpium  qf.  10.  Acceptance  of  9mgle  Rent  no 

6.  ThiM  Tenant  to  pay  double  Bar  to  Recovery.  ' 

Value  after  Notice.  12.  TenanU  giving  Notice  to  quiU 

7.  ff%>  may  gk>e  Notice.  and  after  holding  oner,  to 

8.  At  what  Time  Notice  may  be  pay  daubie  Rent. 

given. 


Section  1. 

«  npENANT  at  sufferance  (says  Lord  Coke)  is  he  Dncriu- 

-*•    that  at  first  came  in  by  lawful  demise,  and  after  f  j'^f  5;  j,^ 
his  estate  ended,  continueth  in  possession ;  and  wrong- 
fully holdeth  over/' 

2.  Thus,  where  a  tenant  jpof^m^/<^%;ie  continues  in  idem. 
possession  after  the  death  of  the  cestui  que  vie ;  or  a 
tesatit  for  years  holds  over  his  term ;  they  become 
tenants  at  sufferance.  So,  where  a  person  makes  a 
lease  at  will,  and  dies ;  the  estate  is  thereby  deter- 
mined ;  and  if  the  lessee  continues  in  possession,  he 

is  tenant  at  sufferance. 

3.  Where  a  man  comes  to  a  particular  estate,  by  1  inst.  57  b. 
the  act  of  the  party;  there,  if  he  holds  over,  he  is  ^         ^^^' 
tenant  at  su^rance.    But  where  he  comes  to  the 
particular  estate,  by  act  in  law;  as  if  a  guardian,  after 

the  ftdl  age  of  the  heir,  continues  in  possession,  he  is 
nM  tenant  at  sufferance,  but  an  abator. 

4h  No  person  can  be  tenant  at  sufferance  against  1  inst.  57  b. 
the  king,  for  no  laches  can  be  imputed  to  him  in  not  ^  ^^"'  ^^^' 
entering ;  therefore,  if  the  king's  tenant  holds  over, 
he  wHl  be  considered  as  an  intruder. 
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5.  There  is  iio  privity  of  estate  between  a-  tenant 
at  sufferance,  and  the  owner  of  the  land ;  for  this 
tenant  only  holds  by  the  laches  of  the  owner. 

6.  Tenants  at  sufierance  were  not  liable  to  pay 
any  rent  for  the  lands,  because  it  was  the  folly  of  the 
owneis  to  sufier  them  to  continue  in  possession,  after 
the  determination  of  the  preceding  estate.  But  now, 
by  the  statute  4  Geo.  II.  c.  28.  §  1.  it  is  enacted,  that 
where  any  tenant  holds  over,  ailer  demand  made, 
and  notice  in  writing  given  for  delivering  the  pos- 
session ;  such  persons  so  holding  over  shall  pay  double 
the  yearly  value  of  the  lands  so  detained,  for  so  long 
time  as  the  same  are  detained ;  to  be  recovered  by 
Action  of  debt;  against  the  recovering  of  which 
'penalty,  there  shaU  be  no  relief  in  equity. 

7.  The  landlord,  by  himself,  or  by  his  agent  lawful- 
ly authorized,  is  the  proper  person  to  give  notice. 
But  it  was  held,  in  a  modem  case,  that  a'  receiver, 
appointed  by  the  Court  of  Chancery,  is  an  agent  for 
the  landlord,  authorized  by  this  act  to  give  a  tenant 
notice  to  quit  the  premises ;  and  that  a  notice  in 
writing  to  quit,  is  of  il^lf  a  sufficient  demand. 

8.  A  notice  to  quit  under  the  statute  4  Geo.  II. 
may  be  given  previous  to  the  expiration  of  the 
lease  under  which  the  tenant  holds  the  land. 

9.  Lands  were  leased  from  the  10th  October  176S, 
for  eleven  years. .  The  person  entitled,  to  the  revcr* 
sion  gave  a  written  notice  to  the  tenant  on  the  dOth 
September  1773,  and  again  repeated  the  like  notice 
on  the  7th  October  1774,  or  to  pay  double  value. 
On  the  10th  October  the  reversioner  went  on  the  pre- 
mises, and  demanded  possession,  which  was  refused. 

In  an  action  for  double  value,  the  jury  gave  a  ver** 
diet  for  the  plaintiff.  A  motion  was  made  for  a  new 
trial.  Because,  1.  By  the  statute  4  Geo.  II.  notice  to 
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quit  must  be  given  after,  and  not  before  the  expira- 
tiott  of  the  term.  •  2.  T^ie  lease  did  not  expire  till 
midnight,  and  possession  was  demanded  in  the  pre- 
ceding afternoon. 

Lord  Chief  Justice  Pe  Grey  was  of  opinion,  that 
the  notice  to  quit  might  be  previous  to  the  expiration 
of  the  term.  It  prevented  surprise,  and  was  most 
for  the  benefit  of  both  landlord  and  tenant.  Mr. 
.  Justice  Blackstone  said-,  that  a  notice  or  requisition 
to  the  tenant  to  quit  at  the  end  of  his  term,  implied 
that  it  must  be  previous.  It  would  be  absurd,  because 
impossible  to  be  complied  with,  tft  require  (ifter  the 
expiration  of  the  term,  that  the  tenant  should  quit  at 
the  expiration. — ^The  motion  was  refused. 

10.  Although  a  landlord,  after  bringing  an  ejects  Acceptance 
ment,  and  sifter  the  time  laid  in  the  demise,  should  Rent  no  B 
agree  to  accept  the  single,  instead  of  the  double  rent,  to  liecovery., 
to  which,   by  the  statute,   he  is  entitled ;  y?t  he  Gilder 

will,  not  be  thereby  precluded  from  recovering  in  the  ^        * 
ejectments 

11.  It  was  held,  in  a  modem  case,  that  where  a  Cobb  v. 
demise  is  for  a  certain  time,  no  notice  to  quit  is  g^^'353, 
necessary  at  or  before  the  end  of  the  term,  to  put  an 

end  to  the  tenancy.  That  a  demand  of  possession, 
and  notice  in  writing,  &c.  are  necessary  to  entitle  the 
landlord  to  double  rent  or  value.  That  such  demand 
may  be  made  for  that  purpose  six  weeks  afterwards,  if 
the  landlord  have  done  no  act  in  the  mean  time  to  ac- 
knowledge the  continuation  of  the  tenancy  :  and  he 
will  thereupon  be  entitled  to  double  value,  as  from  the 
time  of  such  demand,  if  the  tenant  holds  over. 

12.  By  the  statute  11. Geo.  II.  c.  19.  §  18.,  reciting  Tenants 
that  great  inconveniences  had  happened  to  landlords,  giving  Notice 

,  .to  quit,  and 

whose  tenants  had  power  to  determine  their  leases,  after  holding 
by  their  giving  notice  to  quit,  and  yet  refusing  to  ^^^^1^*^^^^. 

Vol,  I.  U  ou   e    en  . 
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deliver  up  the  possession,  when  the  landlord  hath 

agreed  with   another    tenant  for  the   saine ;   it  ii 

enacted — "  That  in  case  any  tenant  or  tenants  Ad 

give  notice  of  his,  her,  or  their  intention  to  quit  the 

premises  by  him,  her,  or  them  holden,  at  a  time  men- 

tioned  in   such  notice,   and  shall  not  accordingiy 

deliver  up  the  possession  thereof  at  the  time  in  such 

notice   contained;    that  then    the    said  tenant  or 

tenants,  his,  her,  or  their  executors  or  administrator, 

shall  from   thenceforward  pay  to  the  landlord  or 

landlords,    lessor    or    lessors,   double    the   rent  or 

«um  which  he,   she,  or  they  should  otherwise  have 

paid.*' 

Ximmins  V.         13.  It  was  resolved  in  a  modern  case,  that  this  act 

1  Black!1a!    ^^  ^^^  confined  to  those  tenants  who  have  a  clause  in 

S3^.  their  leases  enabling  them  to  quit  at  the  end  of  seven, 

1603.  '         eleven,   or  fourteen  yearis,  upon  giving  notice;  tot 

also  to  parol  leases  for  a  year^  And  that  a  panil 
notice  was  sufficient,  because  the  statute  did  not 
require  a  written  one. 
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Section  1. 

E  now  come  to  treat  of  those  estates  which  are 
derived  from  immemorial  custom  and  usage, 
Dissertation,  and  called  copyholds.  But  having  already  discussed 
^'  *      the  origin  and  nature  of  copyhold  tenures,  it  wiD 

here  only  be  necessary  to  consider  the  properties  of 
the  estates  thus  held. 
Descrh)-  2.  «  Tenant  by  copy  of  court  roll  (says  Litdeton) 

<  Ts.  '         is,  as  if  a  man  be  seised  of  a  manor,  within  which 

manor  there  is  a  custom,  which  hath  been  made  time 
out  of  mind  of  man,  that  certain  tenants  within  the 
same  manor  have  used  to  have  lands  and.tenements, 
to  hold  to -them  and  their  heirs  in  fee  simple,  or  fee 
tail,  or  for  term  of  life,  &c.  at  the  will  of  the  lord, 
according  to  the  custom  of  the  same  manor. ^' 

3.  A  copyhold  estate  may  therefore  be  described 
to  be  a  parcel  of  the  demesnes  of  a  manor,  held  at 

'  the  will  of  the  lord,  according  to  the  custom  of  the 
manor,  by  ^  grant  from  the  lord,  and  an  admittance 
of  the  tenant,  entered  on  the  rolls  of  the  manor 
court. 

4.  The  title  of  copyholders  to  their  estates  was 
originally  deemed  so  precarious,  that  it  was  held  m 

Lit.  k  77.      the  reign  of  Edw.  IV.,  that  if  the  lord  ousted  his 
4  Rep.  21  h.  copyholder,  he  had  no  other  remedy  but  to  sue  him 

by  petition.  It  was  however  laid  down  by  Danby, 
Chief  Justice  of  the  G.  B.  in  7  Edw.  IV.,  and  by  his 
successor,  that  a  copyholder,  observing  the  customs 
of  the  manor,  and  performing  his  services,  should,  ^ 
put  out  by  the  lord^  hav€  an  action  of  trespass  against 
him.  A  doctrine  which  has  long  been  fully  esta- 
1  Inst.  60  6.  blished ;  For,  as  Lord  Coke  says,  "  albeit  he  is 
"^^  '  tenant  ad  voluntcOem  domint;  yet  it  is,  secundum 
consuetudinem  manerik'' 
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5.  Copyhold  estates  are,  however,  still  said  to  be- 
held at  the  will  of  the  lord ;  and  this  position  is  so 
far  true,  that  the  freehold  of  all  lands  held  by  this 
tenure  is  vested  in  the  lord.  The  copyholder's  estate 
is  not  so  great  as  even  an  estate  for  years.  The  will 
of  the  lord  is  not  however  arbitrary,  as  it  formerly 
was,  but  must  be  conformable  to  the  customs  of  the 
manor. 

6.  It  has  been  already  stated,  that  there  is  a  species  Free  Copy- 
of  copyhold  which  is  held  according  to  the  custom  of  J^ll^ertatioD 
the  manor,  not  at  the  will  of  the  lord ;  called  a  free  c.  3.  §  57; 
copyhold,  or  customary  freehold.     It  was  formerly 

held  that  the  freehold  of  these  was  in  the  tenant ;  ^    . 

'  Stephenson 

from  which  they  derived  the  appellation  of  customary  v.  Hill, 
freeholds.      But  it  is  now  fully  settled   that  the  ^^^"^-^^''^^ 
freehold  is  in  the  lord.  Conolly, 

7.  At  the  great  election  for  Oxfordshire  in  the 
year  1754s  a  question  arose  whether  free  copyholders, 
holding  according  to  the  custom  of  the  m)anor,  and 
not  at  the  will  of  the  lord,  were  entitled  to  vote. 
Sir  William  Blackstone  has  written  a  tract  on  this 
subject,  intitled  Considerations  on  cojyholders.  In 
which  he  contends  that  copyholders,  of  this  kind  were 
not,  by  the  old  law,  entitled  to  vote  for  knights  of  the 
shire ;  because  they  were  in  fact  villein  sockmen, 
whose  services  were  base  and  servile,  though  reduced 
to  a  certainty ;  and  therefore  their  estates  were  not 
comprised  imder  the  denomination  of  free  lands  or 
tenements,  or  freehold,  within  the  meaning  of  the 
statute  of  Hen*  VI.;  and  this  opinion  is  established  as 
law  by  the  statute  31  Geo.  II.  c.  14.,  which  enacts, 
that  no  person  who  holds,  his  estate  by  copy  of  court- 
roU  shall  he  entitled  to  vote  at  the  election  of  a 
knight  of  the  shire. 

US 
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^  ^-   .  J8.  In  a  modem  case  the  Court  of  K.  B.  held,  that 

7  East,  299.    ^^^^^  ^  estate  wa3  parcel  of  a  m^nor,  and  demisable 

^D^HH        ^^y  ^^  ^^"^  licence  of  the  lord,  passing  by  surrendff 

3  Bo8.  &  Pui.  Ai^d  admittance,  to  which  the  tenant  was  admitted  by 

jj^j^  the  description  of  a  customary  tenant,  habendum  to 

KawiiDs,        the  grantee  and  his  heirs,  tenendum  c^the  lord  by  the 

^  "^^    rod,  according  to  the  custom  oi  the  manor,  by  the 

accustomed  rent,  suit  of  court,  customs  and  other 

services ;  the  freehold  was  in  the  lord. 

Doe  V.  9-  In  a  subsequent  case,  the  same  court  held,  that 

^Eaft"  2n°'  customary  estates,  known  by  the  denomination  of 

tenant  right,  were  peculiar  to  the  northern  parts  of 
England,  in  which  border  services  against  Scotland 
were    anciently  performed,    before   the    union  of 
England  and  Scotland  under  the  same  sovereigzL 
And  although  these  appear  to  have  many  qualities 
and  incidents  which  did  not  properly  and  ordinarily 
belong  to  villenage  tenure,  either  pure  or  privileged, 
(and  out  of  one  or  other  of  these^  species  of  villenage 
all  copyhold  was  derived)  j  and  also  had  some  which 
savoured  more  of  military  tenm-e  by  escuage  certain, 
which  (according  to  Littleton,  §  990  was  knight  ser^ 
vice  ;  and  although  they  seemed  to  want  some  of  the 
characteristic  qualities  and  circumstances  which  were 
considered  as  distinguishing  this  species  of  tenure ; 
viz.  thQ  being  holden  at  the  will  of  the  lord  j  and  also 
the  usual  evidence  of  title  by  copy  of  court-roll ;  and 
were  alienable  also,  contrary  to  the  usual  mode  by 
whidi  copyholds  were  aliened,    viz.   by  deed  and 
admittance  thereon :  noty^ithstanding  all  these  ano* 
malous  circumstances,  it  seemed  to  be  now  so  far 
settled  in   courts   of  law,    that   these  customaiy 
tenant  right  estates   were  .not  fredbold,    but  that 
they  in  effect  feU  within  the  same  consideration  as 
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copyholds,  that  the  quality  of  their  tenure,  in  this  . 

•     « 

respect,  could  not  properly  any  longer  be  drawn  in 
question. 

10.  There  are  four  circumstances  necessary  to  the  Circumstan* 
existence  of  a  copyhold  estate :  1.  A  manor.    2.  A  trthd/E!^ 
court.     3.  The  lands  must  be  parcel  of  the  manor,  btence. 

4.  They  must  have  been  demised,  or  demisable,  by 
Wfy  of  court-roll  from  time  immemorial. 

11.  With  respect  to  a  manor,  of  which  the  nature  ^  Manor, 
has  be^  already  explained,  It  is  essentially  necessary,  Disaertation^ 
For  a  copyhold  estate  is  parcel  of  the  demesnes  of  a  ^'  ^'  ^'^^^ 
manor ;  and  held  of  the  lord  of  such  manor. 

12.  Although  the  demesnes  of  a  manor  be  severed 

from  the  services ;  or  the  services  extinct,  by  which  idem,  §  45. 
the  manor  is  in  fact  destroyed ;  yet  still  it  will  continue 
to  be  considered  as  a  manor,  so  far  as  is  necessary  to 
support  the  cq>yholds  held  thereof.     And  it  is  said  Gilb.  Ten. 
that  a  tenant  in  dower  of  a  third  part  of  a  manor,  has  ^  * 
a  manor  for  the  piupose  of  granting  copyholds.  135. 

13.  As  to  a  court,  it  is  equally  necessary  j  the  tenant  a  Court, 
havinir  no  other  evidence  of  his  title  but  the  rolls  of  \  ^*^-  ^^fr 

®  4  Rep.  26  b^ 

that  court.  There  are,  however,  two  different  courts  Gilb.Ten. 
incident  to  a  manor.  A  court  baron  or  freeholder's.  ^^^' 
court ;  and  a:  customary  court,  relating  only  to  the 
copyholders,  in  which  the  lord  or  his  steward  is  judge. 
And  although  there  should  be  no  freeholders  in  the 
maoor;  by  which  the  court  baron,  and  even  the 
Humor  itself,  is  in  some  respects  lost;  yet  there  still 
Biay  be  a  customary  court.  For  as  these  two  courts 
«e  distinct  from  each  other  in  every  respect,  the 
want  of  freeholders  does  not  prevent  the  lord  from 
^Uing  ji  customary  court,  for  his  copyholders. 

14.  It  was  reserved  in  80  Eliz.  that  where  the  lord  Melwich 

n,  .111*  '*''•  Luth^r^ 

ot  a  manor,  having  many  ancient  copyholders  m  one  4  ^^.p,  oe  a. 
town,  granted  the  inheritance  of  all  the  copyholds  to  ^ro.  EUz. 

U4 
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NeiJc  ▼• 
Jackson, 
4  Rep.  26  a. 
Cro.  Eliz. 
395. 


Ten.  210. 


Cro.  Eiiz* 

103. 

Bright  V. 

Forth, 

Cro.  Eliz. 

442. 

Gay  V.  Kay, 

Cro.  Eliz. 

^61. 


Murrell 
v.  Smithy 
4  Rep.  24  h. 
Cro.  Eliz. 
252. 


Clifton  y. 
Molyiieux, 
4  Rep.  27  a. 
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another,  the  grantee  might  hold  a  court  for  the  copy« 
holders.  For  though  it  was  not  a  manor  in  taw, 
because  it  wanted  free  tenants,  yet  as  to  the  copyhold 
tenants,  the  grantee  had  such  a  manor,  that  he  might 
hold  a  court  to  make  admittances  and  grants  of  the 
copyholds. 

15.  This  doctrine  is  confirmed  by  another  case,  in 
37  Eliz.,  in  which  it  was  held,  that  where  the  lord  of  a 
manor  demised  all  his  lands,  which  were  granted  by 
copy  for  2,000  years,  the  lessee  might  hold  a  court 
for  the  copyholders. 

16.  Notwithstanding  these  authorities.  Lord  Chief 
Baron  Gilbert  says,  there  were  precedents  that  such 
grantee  of  the  inheritance  of  copyhold  lands  could 
not  keep  a  court ;  no  more  than  the  grantee  of  the 
inheritance  of  one  copyhold :  that  as  to  the  case  of 
Melwich  v.  Luther,  it  was  said,  a  writ  of  error  was 
brought,  and  the  justices  and  barons  held  the  judge* 
ment  erroneous. 

17.  In  a  case  subsequent  to  that  of  Melwich  v. 
Luther,  where  a  woman  was  endowed  of  several 
copyholds,  it  was  resolved  that  she  might  hdid  a  court, 
and  grant  copies,  though  the  services  of  any  of  the 
freeholders  were  not  allotted  to  her,  but  only  the 
demesnes  and  the  copyholds. 

18.  A  grant  of  the  freehold  of  one  copyhold  will, 
not  enable  the  grantee  to  hold  a  customary  court. 
The  copyhold  will  not  however  be  totally  destroyed 
by  such  a  grant :  but  the  copyholder  will  be  excused 
from  all  those  services  that  arise  by  reason  of  the 
customary  court. 

19.  It  was  resolved  in  27  Eliz.,  that  if  a  court  was 
held  by  a  steward  of  a  manor  out  of  the  manor,  and 
grants  and  admittances  were  there  made,  it  would 
be  void ;  for  the  court  of  the  manor  ought  to  be 
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-held  within  the  manor.     But  that  by  custom  the 

court  might  be  held  out  of  the  manor,  and  grants  and 

admittances  made  there:   as  several  abbots,  priors, 

&c.  used  to  hold  courts  at  one  manor,  for  divers  l  Leon.  289. 

several  manors ;  which  was  held  good  by  custom. 

20.  When  the  copyholders  are  assembled  in  the 
customary  court,  they  are  sworn'^  ta  do  the  ordinary 
business,  and  are  called  the  homage. 

21.  To. every   customary  coiu*t  a  steward  is  ap- Infra, c. 2» 
pointed  by  the  lord,  whose  duty  it  is  to  preside  in 

the  court,  to  determine  all  causes  arising  between 
the  copyholders,  and  to  take  care  of  the  court-rolls. 
The  Lord  of  a  manor  may  retain  a  person  to  be  his  4  Rep.  30  a» 
steward  by  word  only ;   except  in  the  case  of  the  9^aP^^' 
.  Crown. 

22.  The  steward  of  a  private  person  may  appoint  Id.  §  46. 
%  deputy  under  him,  whose  authority  will  be  as  great 

as  that  of  his  principal.    In  the  Earl  of  Rutland's  2Browiil. 
case,  who  was  appointed  steward  for  life  of  a  manor  ^^^* 
by  the  Crown,  without  any  words  empowering  him 
to  make  a  deputy ;  it  was  resolved,  that  he  might 
notwithstanding    appoint   an   under-steward.      For 
when  the  Crown  granted  him  the  office  of  steward, 
he  being  an  earl,  it  was  implied  in  law,  for  con vcr 
niency  sake,  that  he  might  make  a  deputy. 
.  23.  Every  copyholder  has  an  interest  in  the  court- 
rolls,  as  well  as  the  lord,  being  the  evidence  of  his 
title;  nor  can  the  lord  deny  him  a  sight,  or  copy  of   • 
a  court-roll ;  to  make  such  use  of  it  ^s  he  may  think  Rex  v. 
proper.     If  he  objects,  the  Court  of  King^s  Bench  will  3  ^J^  ^ 
direct  it;  and  if  the  lord  then  refuses,  an  attachment  I4i. 

^,  ,.  ,        ..  V    Rexv.Lucas, 

wiU  he  against  hmi.  1 0  East.  235. 

24.  The  third  circumstance  necessary  to  the  exist-  The  Things 
ence  of  a  copyhold  is,  that  the  land  or  other  thing  ^p^^d^of 
granted  be  parcel  of  the:  manor ;  for  a  copyhold  is  the  Manor. 
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1  Inst.  58  b. 


ante,  §  12. 


Aud  demised 
or  demisable 
by  Copy. 
1  lost.  58  b. 


Kemp  V. 
Carter, 
1  Leon.  55. 


Taverper  v. 
Cromwell, 
3  Leon.  137. 
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part  of  the  demesnes  of  a  manor.  It  is  not  however 
absolutely  necessary  that  the  lands  should  continue 
to  be  parcel  of  the  manor ;  as  it  has  been  shown,  that 
where  the  lord  of  a  manor  granted  the  inheritance 
of  all  his  copyholdS)  whereby  those  lands  were  severed 
from  the  manor ;  yet  the  copyholds  still  subsisted. 

25.  The  fourth  circumstance  necessiary  to  the  exist* 
ence  of  a  copyhold  is,  that  the  lands  or  other  thing 
have  been  demised  or  demisable  by  copy  from  time 
immemorial ;  because  this  tenure  derives  its  whole 
force  from  custom  ;  so  that  no  new  copyhold  can  be 
created  at  this  day ;  that  is,  nothing  can  be  now 
granted  by  copy  of  court-roll,  which  was  not  granted, 
or  grantable  by  that  tenure  before. 

26.  Upon  issue  whether  the  lord  of  a  manor  had 
granted  certain  lands  by  copy  c£  court-roll,  according 
to  the .  custom  of  the  manor ;  it  was  giv^  io 
evidence,  that  within  the  said  manor  were  divers 
customary  lands ;  that  the  lord  lately  at  his  court  had 
granted  the  lands  in  question  by  copy,  but  they  had 
never  been  granted  by  copy  before.  Tl;ie  Court  held 
that  the  jury  were  bound  to  find,  dominus  non  conces&tr 
for  notwithstanding  that  de  facto j  dominus  concern 
per  copianif  yet  non  concessit  secundum  consuetudifM 
manerii,  &c.  For  the  said  land  was  not  customary^ 
nor  was  it  demisable,  as  the  custom  had  not  taken 
hold  of  it. 

27*  Though  lands  should  appear  to  have  been 
granted  by  copy  for  sixty  years  back;  yet  if  there  ha* 
been  an  interruption  in  that  mode  of  granting  them^ 
they  will  not.be  deemed  copyhold. 

28.  The  bishop  of  Norwich  being  seised  of  the 
manor  of  N.  in  right  of  his  church,  granted  |» 
10  Hen.  VIH.  parcel  of  the  demesnes  of  the  said 
manor  to  <Sne  T.  and  his  heirs  by  copy.    Theseiands 


bad  never  been  granted  by  copy  before,  but  fvere 
held  in  this  manner  till  33  Hen.  VIIL  when  T.,  com- 
mitted a  forfeiture.  The  bishop  seised  the  land,  but 
regranted  it  to  him  immediately  by  copy ;  by  which 
it  was  again  held  till  8  Eliz. 

The  Court  determined  that  50  years  continuance 
was  requisite  to  fasten  a  customary  condition  upon 
the  land  against  the  lord :  and  though  the  original  com- 
menceinent  of  the  grant  by  copy  was  in  10  Hen.  VIII., 
from  which  to  8  Eliz.  was  more  than  sixty  years,  yet 
that  the  seisure  for  a  forfeiture,  which  happened  in 
23  Hen.  VIII.,  interrupted  the  continuance  of  the 
time,  which  might  by  law  have  perfecti^d  the  cus- 
tomary interest ;  so  that  the  commencement  of  the 
eopyhold  iKras  to  be  reckoned  from  92  Hen.  VIII.; 
which  not  being  sufficient  time  to  make  good  a  cus- 
tom, the  lord  might  enter  on  the  copyholder,  as  upon 
his  tenant  at  will. 

29-  Where  lands  which  from  time  immemorial  have  Mnn.  58  6. 
been  demised  by  copy,  come  to  the  lord  by  forfeiture 
or  escheat,  he  may  again  grant  them  out  by  copy  ; 
though  he  keep  them  in  his  hands  for  many  years» 
because  they  were  always  demisable  by  copy. 

80.  It  was  resolved  in  41  Eliz.  that  where  a  copy-  Harris  v.  Jay, 
holder  of  a  manor  belonging  to  the  Queen  was  ^^^^1^^"' 
attainted  of  felony,  by  which  his  copyhold  estreated ;  699,  * 
the  queen's  steward  of  the  manor  might  grant  it  out    ^' '  ^     - '"  ' 
again  as  copyhold,  without  any  warrant.  • 

31.  It  appears  to  have  been  resolved  in  24  Cha.  II.  Ep.  London 
that  a  grant  of  part  of  the  waste,  by  copy,  was  void,  T  5^^^'i24 
unless  similar  grants  had  been  made,  time  out  of 

mind. 

32.  In  a  subsequent  case  it  was  admitted  that  a  Hughes  v. 
lord  of  a  manor  might  make  new  grants  of  part  of  Temp,  kingi 
the  manor,  to  hold  by  cqpy  f  and  a  case  was  cited  to  ^^* 
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this  purpose.  But  Lord  King  said,  that  in  the  case 
cited  the  grant  was  made  with  the  consent  of  llie 
homage  ;  that  the  question  in  the  principal  CMewas, 
whether  there  was  a  custom  to  do  it  without  the 
homage ;  which  must  go  to  law ;  and  then  it  would  be 
considered  how  far  a  custom  to  make  such  grants, 
without  the  honiage,  was  good. 
North  wick  v.      32.  Ip  a  modem  case  it  was  held,  that  although 

3  Bos!  &'pul.  pa'^cels  of  the  waste  of  a  manor  had  been  ne^y 
346.  granted  by  copy  of  court-roll,  yet  that  having  been 

granted  by  virtue  of   an  immemorial   custom  to 

demise  parcels  of  the  waste  as  copyhold,  they  were 

to  be  considered  as  much  copyholds,  as  if  they  had 

been  immemorially  holden  by  copy  of  court-roD. 

Folkard  v.      That  the  tenure  had  its  foundation  in  custom,  which 

5  Term  R.     ^^^    immemorially  attached  upon    the  waste,  the 

417.  subject  of  the  grant.     IThat  copyholds  of  a  similar 

description  to  those  in  question  were  very  common 
Boulcottv.    in    the    north  of  England,    and    had'  often  been. 
infra.  Tit.  27.  recognized  in  judicial  determinations. 
What  de-      ^    33.  Where  lands  formerly  granted  by  copy,  are 
Custom  of     conveyed  by  the  person  entitled  to  the  freehold  and 
granting,       inheritance  of  them,  for  life,  or  for  years,  this  will 

4  Rep.  31  a.   destroy  the    custom    of  granting    tbeni  by  copy. 

Because,  while  the  lands  are  in  the  possession  of 
these  grantees,  they  are  neither  demised,  nor  demis- 
able, by  copy.  So  if  the  lord  makes  a  feoffinent  in 
fee  of  such  lands,  upon  condition,  and  afterwards 
enters  for  the  condition  broken,  the  lands  can  never 
after  be  granted  by.  copy. 

ante,  §29.         34.  It  has  been  stated,  that  copyholds  escheated, 

or  forfeited  to  the  lord,  may  be  regranted  by  copy. 
But  if  such  lands  are  extended  upon  a  statute  or 

4  Rep.  31  a.  recognizance,  acknowledged  by  the  lewd,  or  assigned 
to  the  lord's  wife  for  dower }  although  these  impedi- 
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ments  are  by  act  of  law,  yet  as  the  custom  of  granting 
by  copy  is  interrupted  by  a  lawful  act,  the  lands  can . 
never  after  be  granted  by  copy. 

35.  A  tortious  interruption  of  the  estate,  as  if  the  4  Rep.  31  a. 
lord  be  disseised,  and  the  disseisor  die  seised ;  or  if 
the  land  be  recovered  against  the  lord  by  false  verdict, 
or  erroneous  judgement ;  will  not  destroy  the  custom 
of  granting  by  copy.  Although  in  these  cases  the 
land  was  not  demised  or  demisable  during  the 
interruption.    , 

S&.  Where  copyhold  lands  which  have  fallen  to 
the  lord  are  leased,  together  with  the  manor,  this 
will  not  destroy  the  custom  of  granting  them  by 
copy. 

37.  Thus  it  was  held  by  the  Court  of  King's  Bench,  Lee  r. 
on  a  trial  at  bar  in  14  Cha^L,  that  if  a  copyholder  in  ^^  c^r*. 
fee  surrenders  to  the  lord  of  the  manor  his  copyhold  521. 
estate ;  and  tlie  lord  makes  a  lease  for  years  of  the 
manor,^  together  with  the  copyhold,  by  the  name  of 
his  tenement  called  H.,  that  it  was  not  a  determi- 
nation of  the  copyhold :  because,  when  the  lord  let 
the  manor,  it  was  included  as  parcel  of  the  manor. 
For  the  manor  being  demised,  included  the  copyhold 
^parcel   of  the   manor;   and  the  naming  of  the 
copyhold  was  surplusage ;  so  that  it  remained  always 
as  parcel  of  the  manor,  and  demisable  by  copy,  as  it 
was  before. 

38.  No  person  can  destroy  the  custom  of  granting  1  in8t.586. 
land  by  copy,   unless  he  is  proprietor  of  the  fee  **•  ^* 
simple   of  the  manor ;  thus  if  a  person  who  is  only  Comsbie 
tenant  in  tail,  or  for  life,  of  a  manor,  makes  a  lease  cro  "eIw- 
for  years  of  an  escheated  copyhold ;   though,  as  to  459. 
himself,  the  custom  of  granting  by  copy  is  thereby 
destroyed  j  yet,  as  to  the  issue  in  tail,  or  the  rever- 
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sloner,  the  custom  is  not  destroyed.     So  it  is  in  the 
case  of  a  husband  seised  in  right  of  his  wife. 
Roc  V.  39.  It  was  resolved  in  a  modem  case,  that  copy- 

2  WilTR.      ^^^^  lands  must  be  stated,  or  found,  or  pleaded,  to 
125.  have  been  demised  or  demisable  by  copy  of  court- 

roll,  for  time  out   of  mind;   otherwise  a  court  ot 
justice  cannot  adjudge  them  to  be  copyhold. 
What  may  be      40.  With  respect  to  the  things  which   may  be 
c^j!    ^     granted  by  copy.  Lord  Coke  says,   all  lands  and 
J  Inst.  58  &.    tenements  within  a  manor,  and  whatever  concerns 

lands  or  tenements  may  be  granted  by  copy.    In 
Hoe  T.  ^  Eliz.  it  was  said  by  the  court  of  C.  B.  that  any 

4  Rep?30  b.   P'^^^fit  <>f  any  parcel  of  a  manor  may,  by  custom,  be 

granted  by  copy.     In  the  same  case  it  was  resolved, 

that  underwood  growing  upon  a  part  of  the  manor, 

might  be  granted  by  copy ;  because  it  was  a  thing  of 

perpetuity,  to  which  a  custom  might  extend ;  for 

after  every,  felling,  the  underwood  grows  again. 

1  Inst.  58  K       41.  Tlie  herbage  or  vesture  of  land  may  be  granted 

v.^Kxon"      ^y  ^^Py*  ^  a  modem  case  it  was  resolved,  that  a  per- 

7  East.  200.   son  might  hold  the  prima  tonsura  of  land  by  copy, 

while  another  might  have  the  soil,  and  every  other 
beneficial  enjoyment  of  it,  as  freehold:  and  that 
ancient  admissions  of  the  copyholders,  and  those 
under  whom  they  claimed  tlie  land,  by  the  description 
of  tres  acras  prati,  might  be  construed  only  to  cany 
the  prima  tonsura^  if  in  fact  they  had  enjoyed  no  more 
under  such  admissions  ;  while  another  Tiad  the  after- 
crop, had  cut  the  trees  and  fences,  scoured  the  ditches, 
and  kept  the  drains.  Though  the  copyholder  might 
have  paid  all  the  rates  and  taxes  ;  which  was  in  his 
own  wrong. 

I  Inst  58  b.    '  42.  It  is^  said  by  Lord  Coke  that  a  manor  may  be 

Nevill'sCase 

II  Rep.  17.^  granted  by  copy:  and  it  was  resolved  in  iJa.  L  that 
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I  customaiy  manor  might  be  held  by  copy.  That  the 
nistomary  lord  might  hold  courts,  and  grants  copies, 
rhat  such  customary  manor  should  pass  by  surrender 
and  admittance.  That  fines  should  be  paid  upon 
admittance,  as  well  upon  alienation  as  descent.    That  ^ 

there  might  be  lord  customary,  mesne  and  customary 
tenant,  as  well  in  the  case  where  the  mesnalty  was  a 
tenancy  at  will,  according  to  the  custom  of  the  manor, 
18  where  there  was  a  tenancy  at  will,  at  the  common 
bw,  of  a  manor. 

4d.  Lord  Chief  Baron  Gilbert  says ;  in  such  case  Ten.  215.. 
the  lord  may  grant  copies.     But  it  must  be  of  things 
which  have  been  usually  demised ;  and  that  he  cannot 
grant  all  his  demesnes  by  copy,  unless  they  have  been 
usuaDy  demised.  ,^; 

44  It  was  resolved  in  43  Eliz.  that  tithes  might  Sands  y. 
be  granted  by  copy  of  court-roll,  for  they  might  be  {^^L^fl  Ab 
pared  of  a  manor.  .  498« 

in  Croke's  report  of  this  case,  Popham  is  said  to  Cro  Eliz. 
have  been  of  opinion  that  tithes  were  not  grantable  ^^^-^ 
by  copy ;  because  a  manor  and  tithes  were  of  several 
Mores;  so  it  was  impossible  that  that^  which  was 
JM  parcel  of  the  manor,  could  be  demised  according 
to  the  custom  of  the  manor.  But  Gawdy  doubted, 
ttd  conceived  it  had  been  well  enough,  if  it  had 
been  so  used  time  out  of  mind. 

45.  Nothing  however  can  be  granted  by  copy,  Co.Cop. 
Wiless  it  lies  in  tenure,  or  is  appendant  to  something  %  "^^^  . 
ftat  lies  in  tenure  j  therefore  rents,  commons  in  gross, 
^vowsons  in  gross^  and  such  like,  cannot  be  granted 
'^ycopy.  But  an  advowson,  a  common,  or  a  fair, 
^ch  are  appendant,  may  pass  by  copy,  by  reason 
^  the  principal  thing  to  which  they  are  appendant. 

*6^  Although  a  copyholder  is  admitted  to  hold  at  Copyholders 
*«  wiU  of  the  lord,  or  according  to  the  custom  of  the  ^^ietTn 

Fee. 
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manor,  and  the  freehold  remains  in  the  lord ;  yet  it  is 
#  most  usual  to  grant  estates  of  this  nature  to  the  copy- 

holder and  his  heirs ;  by  which  he  acquires  a  customaiy 
estate  in  fee  simple. 
AndEsutes        *?•  It  was  formerly  much  doubted  whether  the 

Tail.  statute  De  Donis  extended  to  copyholds,  so  as  to  con- 

Co.  Cop.  ^-^ 

§  53.  vert  what  was  formerly  a  conditional  fee  in  a  copy- 

Rowden  y.     hold,  into  an  estate  tail.    In  a  case  which  arose  in 
Malster,        18  Ja.  I.  the  question  was,  whether  the  surrender  of 

a  copyhold  estate  to  a  person  and  the  heirs  male  of  < 
his  body,  there  being  no  custom  to  warrant  such  an 
estate,  gave  the  surrenderee  an .  estate  tail,  or  a  con- 
ditional fee. 

It  was  held  by  Croke  and  two  other  justices,  against 
the  opinion  of  Yelverton,  that  the  statute  i>e  Dcm 
did  not  extend  to  copyholds ;  consequently  that  the 
surrenderee  took  a  conditional  fee. 
ante,  %  2.  .        48.  This  resolution  appears  contrary  to  the  passage^ 

already  cited  from  Littleton,  where  he  expressly  says 
I  Inst.  60  h.  that  copyholds  may  be  granted  in  tail.     Lord  Cokej 
3  Rep.  8  6.     ^as  of  opinion  that  Littleton  must  be  understood  to 

Ensb  V.  * 

Reeves,         speak  only  of  such  copyholds  as  might  be  entailed  by 
Cro.  Ehzi       ^j^g  particular  customs  of  the  manors  whereof  they 

were  held  :  in  which  case,  the  statute  De  Donk  co-* 
operating  with  the  custom,  would  give  to  such  an : 
estate  all  the  qualities  of  an  estate  tail. 
1  Inst.'  60  h.       49.  Lord  Coke  also  says,  that  although  lands  have 
anciently  and  usually  been  granted,  by  copy  of  court- 
roll,  to  many  men  and  the  heirs  of  their  bodies,  that 
would  not  prove  a  custom  of  entailing  copyholds :  for 
such  grants  might  have  created  conditiopal  fees.. 
But  if  a  remainder  had  been  limited  over,  after  such 
an  estate,  and  enjoyed ;  or  i^  the  issue  had  avoided^ 
the  alienation  of  the  ancestor;  or  recovered  the 
same  in  a  writ  of  formedon  in  the  descender  j  theseL 
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and  such  like  would  be  sufficient  to  prove  a  .custom 

of  entailing. 

'   50.  In  a  special  verdict  in  7  Ann.  the  question  was  Adams  v. 

whether  a  copyhold  could  be  entailed,  without  laying  j  y^H'  j  99^ 

a  special  custom  for  so  doing ;  it  was  adjudged  by 

the  whole  Court  that  it  might.     Lord  Holt  rejected 

the  notion  of  Lord  Coke  about  the  statute  De  Donis 

co-operating  with  the  custom :  and  held  that  that 

statute  turned  all  conditional  fees  into  estates  tail. 

It  has  been  the  constant  practice  for  the  last  century 

to  limit  copyholds  to  persons  and  the  heirs  of  their 

bodies ;  and  yet  there  is  no  case  in  which  any  doubt 

has  arisen  but  that  this  was  an  estate  tail  within  the 

statute  De  Donis. 

w 

51.  Copyholds  may  also  be  granted  for  life,  and  And  Estates 
in  many  n^yanors  the  custom  is  to  grant  copyholds  only  ^^'^^'^^• 
for  one,  two,  or  three  lives  :  in  some  of  those  manors 

the  custom  gives  the  copyholder  a  right  to  a  renewal 

of  the  grant,  upon  the  falling  of  the  lives  j  from  which  ^^arton 

they  are  called  tenant  right  estates.  infr^,  q.a. 

52.  Where   copyholds  are  granted  for  lives,  the 
person  who  pays  the  fine  takes  the  beneficial  interest ; 

and  the  other  persons  named  in  the  grant  are  trustees  ta.  12.c.  1. 
for  him. 

53.  It  is  laid  down  by  Roll,  that  if  a  copyhold  is  No  general 
granted  to  two  persons  for  three  lives,  and  the  tenants  Occupancy 

,  of  Copy- 

pT  anter  vie  die,  living  the  cestuis  que  vie,  there  shall  holds, 
be  no  occupant,  but  the  lord  shall  have  the  estate  j  \^^\ 
for  no  one  can  gain  a  copyhold  by  occupancy,  but  iRoUAb. 
•by  admission  of  the  lord.     Lord  Holt  has  said,  that  ^^^'     ' 
an  occupancy  IS  for  supplymg  the  freehold  j  but  the  looo.     ' 
freehold  of  a.  copyhold  estate  is  in  the  lord,  and  the  zouch  v. 
teuant  has  only  an  estate  at  will. .  ^'^'^^^  '''''^' 

'  54.  .ITier^  niay  however  be  a  special  occupancy  of  Bu*  special 
^^op^holi    For  Lord  Chief  Baron  Gilbert,  after  ^^XwcT 
VoL.L  '  ^X 
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Ten.  326.      cittAg  the  ptaftage  abOtTd  Ktftted  from  Roll^s  Ab.,  saji, 

if  the  limitation  had  bemi  to  the  tenants  and  their 

heirs  during  the  lives  <^  ^e  cestm  fue  vU^  the  heir 

in  such  case  would  have  the  estate,  not  the  lord; 

because  he  had  excluded   himself  and  tsgmAj 

granted  the  copyhold  to  the  grantee  and  hii  hm, 

during  such  a  time*  This  doctiine  has  been  oodfirmed 

in  the  following  case. 

Doe  r.  S5.  Juliana  Ramsey  surrendered  obtain  copyhfiid 

2Bl2k.It    ^*»t®8»  tothe  use  <rf Richard Tonson,  his  hcin  and 

1146.  assigns,  for  her  life;  and  he  was  admitted  aoooid- 

ingly.  Richard  Tonson  died  in  the  Hfetime  rf 
Juliana  Ramsey ;  and  the  question  was,  whetfaer  his 
heir  was  entitled  as  special  occupant  ? 

Lord  Chief  Justice  De  Grey  said,  that  though  in 
copyholds  there  could  be  no  general  occupant,  since 
the  freehold  was  never  out  of  the  lor^  yet  it  did  not 
follow  there  could  be  no  special  occupant,  when  the 
lord  had  expressly  granted  the  estate  to  oneroid  hit 
heir^,  during  the  life  of  A.  B.~;  indeed  the  term  d 
-special  occupant  was  in  such  case,  and  i^  ^ 
others,  a  vety  forced  and  improper  phrase ;  slid  he 
thought  ihere  ^was  ^eat  weight  in  what  was  said  bff 
Vaughan,  201.— ^that  the  heir  took  it  asadesc^dUl 
freehold.  Such  however  was  the  language  of  thf 
law.  The  Court  was  unanimoudy  of  opinioi  that 
the  heir  of  Bidiard  Tonson  took  as  i^cial  ooca< 
pant, 
ms.ci.  56.  The  stotutes  29 Ch. II. and  14 Geo. lii 
^  ^^'  have  been  already  stated,  and  by  which  estates 

tsuti^  vie  are  apprc^priated,  irhere  there  is  flo 
occij^nt,  do  not  extend  to  copyhdds. 
Zouch  V.  57*  A  tenant  poitr  mOir  vktifiL  copyhold  died 

7  Ea«t,  186.  ^^  Kfetime  of  the  c^5ftii  gueviei  Im 

was  admitted,  a&d  brought  an  ^gectm^t  tx 
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Moveiy  of  the  land.  It  was  held  that  the  statutes 
19  Ch.  IL  and  14  Geo.  11.  did  not  aflfect  oopy- 
idds ;  for  they  only  extended  to  ertates,  by  the 
Impropriation  of  which  no  persona  wouM  be  injured. 
Whereas^  if  they  ukrere  conitrued  to  extend  to  copy'* 
lioUs,  they  would  operate  to  the  prejudice  of  the 
brd. 

58.  As  copyholds  owe  their  existence  to  iiimie*  Copyhold 
morial  cufitom,  so  the  rules  by  which  they  are  ^***^<^*^* 
governed  derive  their  effect  from  the  same  source. 

Hence  Lord  Coke  observes,  that  what  a  copyholder  1  Inst.  63  a. 
any  or  ought  to  do,  or  not  do,  the  custom  of  ^  the 
manor  must  direct    And  many  of  those  customs 
materially  diffisr  from  the  common  law. 

59.  CopyfaoM  customs  differ  from  those  which  Cro.Eliz. 
lelate  to  freeholds  in  this  circumstance,  that  freehold 
customs  must  be  at  least  so  general  as  to  extend 
throughout  a  comity ;  and  cannot  prevail  in  a  parti- 

cplar  place  only.    Whereas  a  custom  relating  to 
copyhidds  may  be  good  in  a  single  manor. 

60.  There  are  two  sorts  of  copyhold  customs  j  1  •  ^  I^^P*  75  b. 
General ;  extending  to  all  manors  in  which  there  are  p  ^  g,^  ^^  J 
copjrholders,  and  warranted  by  the  coinmon  law ;  of  Cro.  Ja.  671. 
*hich  the  courts  take  notice    2.  Particular ;  prevail*  j^^  [  j^J^, 
'^  in  some  manors  only,  which  must  be  specially  ^^^*^ 

ed.    These  are  construed  strictly ;  where  they  4 1^.  g 37. 
contrary  to  reason,  morality,  or  justice,  or  not  '^?^^  ^' 
pafale  of  being  reduced  to  a  certainty,  the  courts  Co.Sup.§i9. 
l«w  wiU  not  pay  any  attention  to  them.   It  should  c|f*°f*°^f 
er  be  dbserved,  that  the  unreasonableness  of  a  Ely  r. 
is  not  altogether  to  be  deduced  from  the  rules  2^[k^%9. 
loaxims  of  ihe  common  law :  for  there  is  no  parti-  WilVs  v. 
custom  that  does  not,  m  some  respects,  contra^  i  wil$.R.  ^. 
the  common  law.  51«?"^' 

•;.  nulls, 

X2  7Ea0t,171. 
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How  proved. 
4  Leon.  242. 


Doe^. 
Mason, 
3  Wils.  63. 


RoeT. 
Parker, 
Tit.  29. 

2Alk.l89. 


Copybold 
Jurisdictions. 
Lit.  §  76. 

Co.  Cop. 
§51. 


Blackst. 
Tracts,  213. 
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61.  Lord  Coke  has  laid  it  down,  that  there  are  two 
pillars  of  custom ;  one,  common  usage ;  the  other, 
that  it  has  been  time  out  of  mind  Therefore  the 
person  who  maintains  a  custom,  must  shew  prece- 
dents in  the  court-rolls,  to  prove  the  usage  :  without 
such  proof,  and  that  it  had  been  put  in  use,  although 
deemed  and  reputed  a  true  custom,  a  court  would 
not  give  credit  to  the  pfOof  by  witnesses. 

62.  A  regular  series  of  entries  in  the  court-rolls, 
is  sufficient  evidence  of  the  customs  of  a  manor;  and 
an  ancient  writing,  handed  down  with  the  court-coDs 
from  steward  to  steward,  purporting  to  be  a  custom- 
ary of  the  manor,  is  evidence  of  a  custom. 

63.  Lord  Hardwicke  has  said,  it  was  certainly  the 
rule  of  law  in  general  that  the  evidence  of  neigh- 
bouring manors  shall  not  be  admitted  to  shew  the 
custom  of  another  manor ;  because  every  manor  is 
to  be  governed  by  its  own  customs.  But  this  rule 
was  not  so  universal  as  not  to  be  varied  in  some 
instances  ;  as  in  jnine  countries,  Derbyshire,  &c.y  the 
courts  of  law  had  admitted  evidence  with  regard  to 
profits  of  mines,  &c.  out  of  other  manors,  where 
they  were  analogous  and  similar,  to  explain  or  cor- 
roborate the  custom  of  the  manor  in  question. 

64.  Copyholds  being  derived  from  .the  tenure  m 
villenage,  they  were  not  originally  cwithih  the  juns- 
dietion  of  the  kii^g's  courts  at  Westminster.)  " 
therefore  a  copyholder  was  "ousted  by  a  stranger,  he 
could  not  implead  him  by  the  king's  writ,  butmust 
proceed  by  plaint  in  the  lord's  court,  and -make  pro- 
testation to  prosecute  the  suit  in  the  nature  of  an 
assise  of  novel  disseisin^  or  any  other  writ,  which  ml 
cause  required.  Free  copyholders  were  also  inca- 
pable of  suing  or  being  sued  in  the  usual  real  acti 
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but  had  a  peculiar  method  of  process  called  a  writ 
of  right  close* 

65.  There  were  however  some  cases  in  which  the 

king's  courts    had  a  jurisdiction   over    copyholds,  ante,  §4. 
Thus  it  appears  to  have  been  settled  in  the.  reign;  of 
Edw.  IV.  that  if  a  copyholder  was  ousted  by  the 
loitdj  he  might  maintain  an  action  of  trespass  against 
him,  in  the  king's  courts. 

66.  In  ihe  reign  of  Eli2..  it  was  resolved,  that  the  Mdwicb 
lessee  of  a  copyhold  for  one  year  should  maintain  4  Rep.  26  «. 
an  ejectment.     For  inasmuch  as  his  term  was  war- 
ranted by  the  law,  and  the  general  custom  of  the 

realm,  it  was  reasonable  that,  if  he  was  ejected,  he 
should  have  an  action  of  this  kind.     Since  the  prac- 
tice of  bringing  ejectments  for  copyholds  has  pre- 
vailed, the  jurisdiction  of  lords  of  manors  has  fallen  Rex  v. 
into  disuse.     And  the  Court  of  King's  Bench  has  in  ^xerm  R. 
several  instances  granted  a  mandamus  against  a  lord  197. 
of  a  manor  to  admit  a  copyholder. 

67.  The  Court  of  Chancery  has  also  assumed  a  ,1  P.  Wms^ 
jurisdiction   over    copyholds;    upon  the    principle 

that  equity  will  not  suffer  a  right  to  be  without  a 
remedy.  Therefore,  if  an  erroneous  judgement  be 
given  in  a  copyhold  court,  a  bill  may  be  exhibited 
in  Chancery  for  its  reversal. 

68.  The  Court  of  Chancery  vdll  also  compel  tlie  cro.Ja.368. 
lord  of  a  manor  to  admit  a  copyholder ;  and  to  hold 

a  court  for  that  purpose.  It  will  also  moderate  the 
rigour  of  customs,  and  relieve  against  excessive  fines, 
and  unreasonable  forfeitures ;  of  which  an  account 
vriU  be  given  Hereafter. 

69.  Where  a  doubt  arises  respecting  the  customs  Fawcet  v. 
of  a  manor,  the  Court  of  Chancery  will  direct  an  Yy^^qq^ 
issue  to  try  what  those  customs  are :    but  is  not 

bound  to  send  a  jcustom  to  be  tried  which  primafacie 

X3 
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4Ves.Jan.    is  void  at  JEW.    It  will  alio  nant  acoaummion  to 
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ex^ine  witnesses  for  the  purpose  of  asccrtaiiiiilg  the 
GUBtomli  of  a  muior  (  and  to  set  out  the  boundaries 
of  cdpjholdn^  wheie  thej  are  intermixed  with 
freeholds. 
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TITLE  X. 

COPYHOLD. 

CHAP.  11. 
Of  OypyhM  Qrants. 


1.  NaiuT€  ^. 

4.  All   Lords  of  Moaimt.  may 

make  Grants. 
11.  PraokUd  lA^y  have  a  hwfiil 

£Miaiam 
13.  Though  under  personal  DiS' 
abilUies. 


1^.  A  SHfmdn^  m^kf  GraniH 
19;  2b   whom    Grants  maif   he 
made. 

22i  TheCusiommustbeobserDed., 
3U  Conh^id  Grants  take  place 
^  m(^  other.  Estates., 


Section  1.. 

TT  hiia  been  shown,  that  copyholdestates  are  derived  Nature  ou 
^  from  a  voluntary  grant  by  the  lojrd  to  the  copy* 
\kMeXf  according  to  the  custom  of  the  manor,  under 

r 

the  usual  sarviceB  and  returns.  And  grants  of  this 
kind  are  still  made  by  lord^  of  manors^  of  lands  which 
have  been  demised  or  demisable  by  copy ;  whenever 
they  fall  into  the  possession  of  the  lord  by  escheat» 
fof&iture^  or  any  other  determination  of  a  former 

gwntn  •. 

2.  Voluntary  grants  are  now  also  frequently  made 

in  those  manors^  where  the  custom  only  authorizes 
gruts  for  life  or  lives ;  for  whenever  the  estates 
thus  granted  fall  in,  they  are  usually  regrantad  in 
the  same  manner^ 

3.  Whenever  copyholds  are  transferred  from  one 
person  to  aoother»  or  descend  to  the  heir,  a  new 

giant  is  also  made  by  the  lord ;  so  that  in  &ct  every  nt.  37.  c.  u 
copyhold  is  held  by  a  grant  from  the  lonL    But  in 

X4 
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all  thos6  cases  the  grantee  must  be  admitted  in  tbe 
lord's  court,  and  the  admittance  entered  on  the  rolls ; 
for  the  title  of  the  grantee  depends  entirely  on  the 
entry  made  in  the  court-rolls. 
All  Lords  4^  jt  ^33  resolved  in  26  Eliz.  that  all  those  who 

of  Manors  ,       /•  i  .  .  ... 

may  make      have  a  lawful  estate  or  interest  in  a  manor,  be  it  in 

Ckrke  V        ^^^*  ^^  ^^^  ^^^  ^^  ^^  years,  or  even  at  will ;  if  a 
Pennifather,   copyhold  escheats,  or  comes  to  them  in  any  other 

1  hist.  58  b.   ^^y*   ™^y  rcg^i^t  it>   reserving  the  ancient  rents, 
Nerili's  caae,  customs,  and  services ;  and  it  shall  bind  the  lord  who 

*  has  the  inheritance  or  freehold  of  the  manor ;  for 
each  of  them  is  dominus  pro  tempore^  and  within  tlie 
custom.  The  reason  is,  that  a  copyholder  does  not 
derive  his  estate  out  of  that  of  the  lord  only ;  for 
tlien  the  copyhold  would  cease  with  the  estate  of  the 
lord  I  but  from  the  custom. 

Teu.  205.  5.  Lord  Chief  Baron  Gilbert  says,  the  principle 

upon  which  this  doctrine  is  founded  is,  that  copyholders 
were  originally  mere  tenants  at  will ;  and  so,  though 
the  lord  pro  tempore  had  only  a  particular  estate,  yet 
he  might  grant  copyholds ;  as  it  could  be  no  preju- 
dice, but  rather  an  advantage,  to  the  succeeding  lord, 
in  respect  to  the  rents  and  services  reserved  in  such 
grai^ts.  Besides,  the  succeeding  lord  might  turn  out 
the  dopyholder.  And  when  the  law  was  so  altered 
that  the  copyholder  acquired  a  permanent  interest  in 
his  estate,  it  was  still  held  that  a  lord  pro  tempore 
might  grant  copyholds  in  fee,  though  he  had  but  a 
particular  estate. 
1  Inst.  58  h.       6.  If  a  lord  of  a  manor  devises  that  his  executor 

shall  grant  copyholds,  according  to  the  custom  of 
the  manor,  for  payment  of  his  debts ;  the  executor^ 

*  though  he  Jias  no  estate  in  the  manor,  may  make 
grants  accordingly. 
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7*  Ifa^bishop  grants  cilstomary  lands  by  copy,  4  Rep.  216. 
and  dies  ;  the  copyhold  is  not  determined.    Such  a 
grant  shall  also  bind  the  Crown,  where  the  tempo* . 
ralties  come  into  the  king's  hands.     Nor  are  bishops  4Bac.Ab.72. 
and  other  ecclesiastical  persons  or  corporations  res-    •  '    * 
trained,  either  by  the  stat.l  or  IS  £liz.,  from  making 
grants  of  copyhold  lands  ih  fee,  in  tail,  for  lives,  or 
years,  according  to  the  custom  of  the  manor.     And 
no  confirmation  is  necessary  to  establish  such  grants, 
though  made  by  a.  sole  corporation. 

8.  In  the  statute  1  Anne,  by  which  the  crown  is  Tit.  34. 
restrained  from  alienation,  there  is  ;an  exception,  as 

to  grants  or  admittances  of  copyholds,  parcel  of  any 
manor  belonging  to  the  Crown. 

9.  It  was  resolved  in  26  Eliz.  that  a  lord  of  a  CareVs  case, 
manor  who  was  only,  tenant  for  life,  or  for  any  other     ^* 
particular  estate,  might  grant  copyholds  in  reversion, 

though  not  executed  in  the  life  of  the  grantor. .  But  March  6. 
in  another  case  the  Court  was  of  opinion,  that  t6  make  204.    **** 
such  a  grant  good,  there  should  be  a  custoin  to  en- 
able the  lord  to  grant  in  reversion.  Gay  v.  Kay, 

10.  If  tenant  in  dower  of  a  manor  grants  a  copy-  g^^]  ^^" 

hold  in  reversion,  where  by  custom  it  may  be  granted  l  Roll.  Ab. 

in  that  way,  it  will  bind  the  heir  ;  though  the  rever-  shapland 

sion  be  not  executed  in  her  lifetime.     It  is  the  same  v-  Hadlin, 
^  -.       .  ,  1  RoU.Ab. 

of  a  guardian  m  socage.  .         499. 

11.  There  is  however  one  exception  to  this  rule;' Provided 
for  persons  not  having  a  lawful  estate  in  a  manor,  alawM^ 
cannot  make  copyhold  gnuits.     Thus  it  is  settled,*  Estate. 

that  tenants  at  sufferance,  disseisors,  abators,  or  in-  4  Rep.  24  a. ' 
truders,  cannot  bind  the  lawful  owners  of  a  manor 
by  their  grants  of  copyholds. 

12.  A.  was  tenant  df  a  manor  for  the  life  of  B.,  who  Rous  r. 
died  ;  A.  continued  in  possession*  of  the  manor,  held  4  jtep.  24  a. 
courts,  and  made  voluntary  grants  by  copy.     Ad-  2  Leon.  45. 


Si4^ 


Though 
under  pet^ 
sonal  Dis- 
abilities. 
Co.  Cop. 
$34. 


Idem. 


Tit.  1.  §  78. 


A  Steward 
uaj  make 
Grants. 


Harris 
V.  Jays, 
Cro.£lli2« 

699. 
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judged,  that  these  gnosts  did  not  farad  the  lessor; 
because,  after  the  death  of  B«,  A.  waa  only  teoantit 
suflbiance. 

Id.  In  Toluntary  giants  made  by  the  losd  hioueiC 
the  la^  does  not  fespeot  the  quality  of  his  penoa 
For  be  he  an  infknt,  ncn  compos  merUUf  an  idiotflr 
lunatte,  an  outlaw  or  e2tcoinmumcate»  he  is  cafnUe 
of  making  voluntary  grants. 

li.  So  if  the  lord  of  a  manor  commits  fdosjor 
murder,  and  process  of  outlawry  is  awarded  Bgmt 
him,  and  after  the  exigent,  he  grants  copyhold  estates 
according  to  the  custom,  then  ia  attainted,  the 
grants  are  good ;  though  by  relation  tjie  manonm 
forfeited  from  the  time  of  the  emgent  awarded.  S»: 
if  tlie  lond  had  been  attainted  by  verdict  or  cos- 
fession,  any  grant  by  copy^afterthe  feloiqr  or  mmte 
,  would  be  goodt  notwithstandyBg  the  I^ 
lation. 

,  15.  A  steward  of  a  manor  may  make  valmrts? 
grants  of  copyholds,  for  he  represents  the  loid  to  att 
intents.  And  where  a  copyholder  of  a  manor  bsto^* 
ing  to  the  Crown  wis  attainted  of  felcxiy,  by  whfcfa 
his  copyhold  escheated;  it  was  hdki  that  the  Reward 

might  grant  it  again  ex  qffkiOf  without  any  sp^^ 
warrant.  For  the  custom  of  the  manor  enabled  die 
steward  pro  tempore  to  grant  it ;  and  the  Growa  waf 
bound  by  the  custom* 

16.  A  steward  appcnnted  by  the  king's  aud^  ^ 
bold  a  court  pro  hoc  vice,  cannot  make  volwt^ 
grants  of  copyholds ;  because  such  an  auditor  has  so 
authority  to  aq[>point  stewards. 

17.  A  steward  appoint!^  by  a  private  penK»i  »]r 
make  voluntary  grants  of  copyholds,  notfrithstvio^ 
any  subeeqiieBt  disaMity  of  the  person  lAa  apfH»ot^ 
him. 


f  I  •  .  I  M  ^ 
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*  18«  A  lord  Off  a  manor  granted  the  stewardrinp  Blewitt's 
hereof  by  deed  to  W.S.  for  life.  The  lord  wm  «»«'l^y'^'- 
iftemraEds  found  a  lunatic^  and  his  estate  committed 
to  the  care  of  certain  persons*  Resolved,  that  the 
ccoifladltlees  could  not  gmnt  copyholds,  as  lh^  had 
ao  estate  in  the  manor.  But  the  lunatic,  by  his 
itewaiid,  might  grant  c<^yh^rikls,  according  to  the 
custoin.  It  was  however  ordered,  that  the  steward 
akoiild  grant  none,  without  the  privity  of  the  com- 
Witteea. 

19*  AH  persons  who  are  capable  of  takitig  by  grant  To  whom 
at  common  law,  are  also  capable  dP  taking  grants  of  ^e  mad™^^ 
esfyholds,  according  to  the  custom.    An  infant,  a  ^  3%^?* 
fmasL  of  nonsane  memoiy,  an  idiots  a  Imiatic,  an 


eotiMr,  or  an  excommunicated  person,  may  also  be 
grantew  of  a  copyhold. 
Hfk  A  loid  of  a  Manor  cannot  make  a  copyhold 

p«u  «»«ai«dy  *»  hi.  ,rift.     ■ 

il.  The  Rev.  W.  Sytats  being  rector  and  lord  of  Flrebrasa 
the  ICanor  of  Compton  Martin,  in  the  county  of  2  wluT' 
Somerset,  the  premises  in  questiofi  being  parcel  of  254. 
the  said  manor,  held  by  copy  of  court-rdl,  fell  into 
the  hands  of  the  said  rector  by  the  death  of  the  last 
tenant,  and  he  demised  the  same  to  his  wife,  to  hold 
to  her  and  two  other  persona  for  their  lives.    It  did 
aot  appear  that  there  was  any  custom  in  this  or  any 
other  mainor,  for  a  lord  to  grant  lands  by  copy  of 
aonr&roll  to  has  wile  immediately,  without  the  inter- 
vmkian  of  a  third  peiMn. 

The  Court  said,  that  aa  tibitt  was  a  provision  by  a 
husband  for  his  wife,  they  would  be  glad,  if  posmble, 
to  get  over  that  maxim  of  law,  that  a  hustumd  and 
wiftaK  one  peraoi^  therefore  could  not  grant  lands 
td  ooa  another.  So^  where  there  was  no  particniar 
custom  in  a  manor,  the  common  law  must  take  place. 
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This  was  an  original  and  voluntary  grant  by  the  hus- 
band to  his  wife,  who  could  not  by  law  take  inune- 
diately  from  him,  any  more  than  a  monk,  wbA  was 
dead  in  law,  and  considered  as  no  person.  So  here 
was  no  person  to  take,  for  the  wife  and  husband  were 
only  one  person.  They  were  dealing  with  a  funda- 
mental maxim  of  the  common  law,  and  might  a»well 
repeal  the  first  section  of  Littleton,  as  determine  this 
grant  from  the  husband  immediately  to  his  wife  ta  be 
good,  where  there  was  not  so  much  as  the  shadow  of 
a  person  intervening.  The  Court  determined,  re 
luctantly,  that  the.  grant  was  void. 
The  €ustom       22.  In  all  voluntary  grants  of  copyholds,  the  cus- 

^^rred.       *^^  ^^  ^^  manor  must  be  strictly  pursued.    Lord 
Co.Cop.§4l.  Coke  says,  that  though  it  is  in  the  lord's  power  to 

keep  the  land  in  his  own  hands,  or  to  dispose  of  it 
at  his  pleasure ;  yet,  because  in  disposing  of  it .  he 
is  bound  to  observe  the  custom  precisely  in  eveij 
point,  and  can  neither  in  estate,  or  tenure  bring iii 
any  alteration,  in  this  respect  the  law  accounts  him 
custom's  instrument. 
Ten.  198.  '        23.  Lord  Chief  Baron  Gilbert  has  observed  on 

this  passage,  that  the  reason  of  it  seems  to  be,  be- 
cause there  is  nothing  but  custom  to  warrant  the 
grant  by  copy,  which  ought  therefore  to  be  strictly 
pursued,  as  to  the  estates,  customs,  services,  and 
tenures ;  or  else  it  is  not  the  estate  that  was  granted 
before.  Yet  if  there  be  a  copyholder  in  fee,  it  seems 
the  lord  may  release  part  of  the  services,  and  not  do 
any  prejudice  to  the  copyholder's  estate  ;  for  there  is 
an  estate  in  being,  that  appears  to  be  the  old  estate. 
But  when  the  lord  grants  a  new  estate  by  copy,  since 
it. is.  an  estate. against;. common  light,  and  warranted 
only  by  the  custom,  that  must  be  strictly  pursued  to 
bind  the  heir. 
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24.  So  strict  is  the  law  in  this  respect,  says  the  Ten.  199. 
same  author,  that  if  the  rent  be  reserved  in  silver, 
where  it  atfciently  was  in  gold ;  or  payable  at  two 
feasts,  where  anciently  it  was  payable  at  one  ;  or  if 

two  copyholds  escheat,  one  usually  demised  for  20 
shillings  and  the  other  for  10  shillings,  and  the  lord 
demises  both  for  SO  shillings  ;  it  is  not  good. 

25.  With  respect  to  the  estate  which  the  lord  may  i  inst.  52  6. 
grant,  it  has  been  resolved  in  many  cases,  that   a 

custom  enabling  the  lord  to  grant  greater  estates, 

will  also  enable  him  to  grant  lesser  ones.      Thus  Gravenor 

where  the  custom  of  the  manor  was  that  copyholds  ^*  r^ **^23  a 

might  be  granted  in  fee  simple  ;  a  grant  to  one  and 

his  heirs  of  his  body  was  held  to  be  good.     For 

whether  it  was  a  fee  simple  conditional,  or  an  estate 

tail;  it  was  within  the  custom.     So  the  lord  might 

grant  for  life,  or  for  years,  by  the  same  custom  ;  for 

an  estate  in  fee  simple  included  all. 

26.  The  custom  of  a  manor  was  to  grant  copyholds  Sunton  v. 
in  fee  or  for  life  solummodo  ea  capienti  extra  manus  q^^  g^^. 
dondni.   A  grant  was  made  to  one  for  life,  remainder  ^73. 

in  tail,  remainder  in  fee.  It  was  objected,  that  it  511. 
ought  to  be  an  immediate  taking,  therefore  the  re- 
mainder Was  void ;  also  that  the  custom  did  not  war- 
rant any  estate  but  for  life,  and  in  fee.  The  Court 
resolved,  that  the  grant  was  good  enough  ;  and  that 
the  custom  that  it  should  be  granted  sohmmodo  ea 
capienti  was  void. 

27*  If  customary  land  has  been  always  granted  in  Kemp  7. 
fee,  and  upon  an  escheat  the  lord  grants  it  for  life,  ^^^  55^ 
it  Mrill  be  good  ;  for  the  custom  which  enables  him 
to  grant  in  fee,  will  enable  him  to  grant  for  life.  After 
the  death  of  the  grantee  for  life,  the  lord  may  grant 
the  same  in  fee ;  for  the  grant  for  life  was  no  inter- 
ruption of  the  custom. 
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Vcn  y. 
Howell, 
1  Roll.  Ab. 
511. 


Downs  V. 
Hopkins, 
Cro.  Eliz. 
323. 


Smartle  v. 

Fenhallow, 

2  Ld.  Raym. 

994. 

6  Mod.  53- 


1 
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S8.  If  the  custom  of  the  manor  be,  iiat  copyholds 
may  be  gnmted  fw  three  lives,  an  egtate  may  Ite 
granted  to  three  persons,  for  die  lives  of  two  ;  ftr 
dds  is  not  a  greater  estate  than  for  three  lives. 

29*  It  was  found  by  special  verdict,  that  the  had 
was  ancient  copyhdld,  demisable  for  one  or  two  lives ;' 
that  it  was,  granted  by  copy  to  J.  Downes,  die  hus* 
band  of  the  plaintifl^  hahendum  to  him  for  lifo,  and  to 
the  plaintiff  £&£nanfe  viduitate  sua.  The  question  was^ 
if  this  were  warranted  by  the  custom,  for  the  wife's 
estate,  for  it  was  no  abscdute,  but  a  limited  estate. 
All  the  justices  held,  without  any  aigument,  that  it 
was  good ;  for  when  the  custom  warranted  the  greater 
estate  for  life  to  be  made,  it  warranted  the  lesser 
estate;  especially  here,  because  this  was  also  an 
estate  for  life,  but  limited,  and  as  it  were  conditionsL 

30.  By  the  custom  of  the  manor  of  Tmgoar  ii 
Cornwall,  customary  lands  are  demisable  by  c<^  of 
cowt»roU,  to  two  or  three  persons,  for  term  of  their 
iivesy  and  the  life  of  the  longest  liver  of  them,  hakn^ 
dum  successive  skut  nominantur  in  ckartOf  S^.  et  mm 
4»liter  .*  and  the  person  first  named  in  tlie  grant  ea- 
joys  the  tenements  to  him  alone  during  his  life,  and 
so  does  (iie  second  and  third;  and  the  lord  is  en- 
titled to  a  heriot  of  every  such  peivon  suecesivd  v 
dying  seised.  The  lord  granted  the  tenements  in 
question  to  one  Hiomas  N<»lon  and  bis  assigns, 
habendum  to  him  and  his  assigns,  for  the  Uves  ei 
J.  P.,  W.  W.«  and  of  the  said  T.  Norton,  and  ofthe 
longer  liver  of  them  succesmi.  The  quastioD  was, 
whether  this  gWnt  was  wairanted  by  the  custom.  It 
was  contended  that  it  was  vsid  in  ANto,  not  b^ng 
pmrsnatt  to  the  custom ;  for  Ae  gmnt  ^was  to  Thonw 
Norton  and  his  assigns,  kabmdum  for  liia  own  Hfe> 
and  the  lives  of  J.  P.  and  W.  W.,  which  varied  fi|M 
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&e  custom ;  and  thoogh  the  grftftt  was  of  an  infierior 
intwrest  tiian  was  allowed  by  the  custom,  yet  it  beix^ 
pttjadicial  to  the  lord,  in  respect  of  his  teniure,  and 
of  his  services,  the  custom  woiihi  not  warrant  it.  In 
this  case  T.  Norton  was  tenant  iar  his  own  life,  and 
the  Uves  of  J.  P.  and  W.  W. ;  for  they  were  not  named 
to  take  an  interest,  but  only  added  by  way  of  limita- 
tion of  estate;  sotfaftt  upon  the  death  of  T*  Norton, 
if  either  of  the  two  other  lives  were  in  being,  there 
would  be  im  occupiait  of  the  cop^^ld,  winch  would 
bean  ixqjvy  to  the  lodrd,  vHbie^  a  stranger  would  have 
power  to  come  in  without  his  coment.  Lord  Chief 
Justice  Hoh  said,  the  custom  coMisted  of  thr^  parts ; 
1«  Ai  to  tilke  con«tittttioii  of  the  estate  granted,  whkh 
jnmit  be  by  «opy  of  court-tioll^  a.  As  to  the  extoit  of 
th€  estttte^  wUchnn^  not  be  above  three  Uw^.  8.  As 
to  tte  aattoter  of  the  estate,  which  was  different  frmi 
the  MnsttttMion  of  the  law,  by  the  operation  of  the 
custom;  viz.  to  two w iiiJj6e^ habendum nk^ 
nofmmaaur.  When  a  custom  enabled  the  lord  to 
pant  for  three  lives,  he  could  grant  for  one  life,  fw 
it  was  within  the  custom*  The  cases  cited  in  ^up** 
port  of  the  grant  were  in  point.  Where  tiie  custom 
Was  to  grant  in  fee,  yet  the  lord  might  grant  to  one 
fdrJsfe,  with  a  remainder  to  another  in  tail,  as  in 
the  case  iof  'iStanton  v*  Barnes ;  and  it  was  good,  ante  §  26. 
theug^the  custom  was  to  grant  an  entire  estate  m 
fttt  simpt^.  So  where  the  custom  was  to  grant  1^ 
life,  a  gra.nt  durante  viduitate  was  good ;  as  in  the 
ttae  of  Downes  v.  Hopkins,  though  it  had  a  different  ante  §  29. 
AMscasifliatiOn ;  because  it  was  a  lesser  estate,  and  so 
within  the  custom,  fiere  the  grant  was  only  to  T< 
Hilton  dcaxni^  .htg  own  IMe,  and^he  lives  of  the  ot^er 
two];  die  consequence  of  which  was,  that  if  T.  N.  died 
living  the  ctstuU  quo  viej  since  there  could  be  no  oc« 
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cupant  of  a  copyhold  estate,  the  lord  uppn  his  death 
would  have  his  heriot  custom,  and  also  the  land. 
So  that  it  would  be  no  inconvenience,  though  the 
lord  had  no  heriot  upon  the  death  of  the  other  two, 
because  he  would  have  the  land  itself. 

The  Court  was  unanimously  of  opinion  that  the 

grant  was  good. 

Copyhold  31.  As  copyhold  grants  derive  their  effect  from 

pl^^of*  ^    ^^  custom  of  the  manori  and  not  .from  the  estate 

many  other    of  the  lord,  they  are  considered  as  paramount  to,  and 

£states  -     ■ 

will  take  place  of,  many. other  titles^  which  are  prior 

,to  them  jn  point  of  time^ 

Cham  V.  32,  A  lord  of  ^  mno;r  granted  copyhold  lands  for 

iLw^n.  16.  *three  lives,  and  afterwards  .  married.     The  lives  de- 

4 Rep. 24a.  termined  during  the  coverture.  .The   lord  entered 

'  upon  those  land3>  and  kept  thepi.  in  Ins  own  hands 

for. some. time }  he  then  granted,  them  out  again  by 

copy,  and  di^d.     The  wife  pf  the  lord .  danned  dQwer, 

It  was.  resolved  that  the  copyholder  should  hold  the 

lands  discharged  of  dower  \  because  he  was  in  by 

the  ,  custom,  which  was  paramount  to   the  title  of 

dowen 

Co.  Cop.  33.  Lord  Coke  says,  if  the  heir,  after  the  death  of 

1  Inst  58  h    *^®  ancestor,  and  before  an  assignment  of  dower  to 

«.  6.  the  widow,  had  granted  lands  by  copy,  the  widow 

might  avoid  these  grants ;  because  instantly  upon 
the  death  of  the  husband,  her  title  to  dower  was 
complete,  and  nothing  more .  was  wanting  to ,  the 
confirmation  of  her  interest. 

34.  Voluntary  grants  of  c(^y holds,  will  also  take 

place  of  any  prior  charges  or  incumbrances  created 

by  the  lord,  who  makes  such  grants. 

Sands  v.  35.  The  Earl  of  Westmoreland  being  seised  in  fee 

2^Lean!To9.  ^^  ^^  manor  of  Kennington,.  granted  a  rent^haige 

to  Sir,  W.  Cordell  for  life.    He  afterwards  made  a 
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feofiment  of  the  manor  to  Sir  John  Clifton,  who  made 

a  voluntary  grant  of  a  copyhold  to  one  Sands  for  life, 

according  to  the  custom  of  the  manor,  the  same 

being  an  ancient  copyhold*     The  rent-charge  being 

in  arrear,  a  distress  was  made  on  the  copyhold  granted 

to  Sands.    After  great  difference  of  opinion,  it  seems  3  Leon.  59. 

to  have  been  finally  settled  that  the  copyhold  was  ^^^^^ 

not  chargeable ; '  because  the  estate  of  the  copyholder  208. 

was  derived  from  the  custom,  which  was  paramount  202.     ^"' 

to  the  charge. 

36.  The  same  point  is  laid  down  by  Lord  Coke,  ^^p^V- 
who  says,  if  the  lord  of  a  manor  acknowledges  a 
statute,  and  then  grants  lands  by  copy,  and  aft;er:the 
manor  is  delivered  to  the  cognizee  in  extent,  the 
grant  by  copy  cannot  by  this  be  impeached. 

37.  Although,  by  an  entiy  for  a  condition  broken, 
prior  estates  and  incumbrances  are  in  general  de- 
feated ;  yet,  copyhold  grants  form  an  exceptibn,  of 
which  an  account  will  be  given  hereafter. 


§34. 


V. 


■'  I 


Vol.  r. 
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COPYHOLD, 


CHAP.  IIL 
tJif  ^  Incidents  to  CopyhQlfis. 


L  'CopyhotiUrftuhjeettoFealiif, 
to 

8.  But  cemnot  in  general  commit 

Waste. 
16.  Copfholdi  are  dmcendible^ 
18.  Alienable  qnd  detwMe. 
20.  M«^  be  kase4  for  Years. 
23.  No^  Ita52e  to  De&t9. 
1I4«  Subject  to  Free  Bench, 
3Q.  ffhich  ie  barnd  by  a  Jtnn^ 

ture* 


3&  AndbtftheJUenaiumefik 

Husband, 
46.  Or   cvpi  an  j^eemad  t9 

'Convey-m 
49.  And  by  ForfeHute, 
fiO.  And  by  a  QrasUrfAeSnt^ 

hold  to  the  HuAanL 
b\%  A    Devise  may    bar  Fm 

Bench* 
53.  Suitfect  to  Gurteey. 
iS.  What    l^t^tee   eKtoA  'tf 

Copyhofds. 


Section  1. 

Copyboldera  T3  Y  the  general  custom  of  all  manors,  several  ser- 
F^ty^  &c.  "^^  yices  are  required  to  be  done  by  copyholders  to 
Lit.  §  84,      their  lords.    The  first  of  these  is  fealty.    Lord  Coke 

132  .  * 

1  iMt.  63  a.  M-ySf  the  doing  fealty  by  a  copyholder  proves  that 

so  long  as  he  observes  the  customs  of  the  maDor,  and 
performs  his  services,  he  has  a  fixed  estate.  For 
tenant  at  will,  that  may  be  put  out  at  pleasure,  shall 
not  do  fealty*  -  The  taking  of  the  oath  of  fealty  is 
now  always  respited. 
Co.  Sttp.  2«  Suit  of  court  is  another  service  to  whicb  all 

f  ^^'  copyholders  are  bound ;  for  otherwise  it  would  be 

impossible  for  the  lord  to  hold  a  copyhold  courts 
every  copyholder  is  therefore  obliged  to  attend  the 
lord's  court,  and  to  be  sworn  of  the  homage. 
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3.  In  many  manors  copyholders  are  also  liable,  by 
particular  custom,  to  the  payment  of  rent-service, 
rents  of  aasise  and  reliefs ;  arid  to  the  performance 
of  a  variety  of  services. 

4.  It  was  reserved  in  8  Ja.  I*  that  eveiy  copy.  Entitled  to 
holder  may  of  common  right,  and  as  a  tiling  incident  uevdon 
to  the  grant,  take  housebote,  hedgebote,  and  plough*  y-  smith, 
bote,  upon  his  copyhold.    This  right  may  however        ^^*    * 
be  restrained  by  custom ;  namely,  that  the  copyholder 

shall  not  take  k,  unless  by  assignment  of  the  lord, 
or  his  bailiff  The  lord  cannot  therefore  cut  down 
aU  the  timber  trees  on  a  copyhold  estate ;  but  must 
leave  sufficient  for  the  reparation  of  the  houses,  and 
for  ploughbote,  &c. 

5.  A  copyholder  brought  an  action  of  trespass  Ashm^ad 
against  the  lord  of  the  manor  for  cutting  down  trees  I'^^fT' 
on  his  copyhold,  alleging  a  custom  within  the  manor  551. 

that  every  copyholder  for  life,  &c.  had  used  to  have 
aU  timber  trees  growing  upon  his  land  for  the  repara* 
tion  of  houses ;  and  thart  all  the  timber  trees  growing 
upon  the  said  lands  were  not  sufficient  for  the  repa- 
ntions,  &c.  The  whole  Court  were  clearly  of  opinion 
that  judgement  ought  to  be  given  for  the  copy-^ 
bolder,  because  it  appeared  he  had  not  enough  to 
repair  without  those  trees ;  therefore  judgement  could 
not  be  giv&iioT  the  defendant  without  overthrowii^ 
the  case  of  Heydon  v.  Smith.  And  Lord  Chief  Jus- 
tide  Holt  saic^  that  a  copyhdder  holds  the  trees  by 
copy  of  court-roU,  as  wdl  as  the  land;  theref^  it 
seemed  to  lum  &at  the  lord  could  not  cut  the  trees 
gfowing  upon  the  copyholdw  Thal^  Cro.  Eliib  S6l. 
8if8,  the  copyholder  might  lop  the  trees  without  a 
^ME^ciat  custom,  which  shewed  that  the  copyholder  had 
a  fecial  property  in  them. 

•  Y2 


su 


1  Salk.  638. 

Sandford 
T.  Stevens* 
3  BuU.  282. 


Ayray  V. 
Billingham, 
Finch,  199. 
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^  'This  judgement  was  affirmed  in  the  Exchequer 
Chamber,  and  reversed  in  the  House  of  Lords*. 

6.  Where  the  ciistdm  of  the  manor  is,  that  the 
copyholder  shall  employ  the  timber  cut  down  in  the 
reparation  of  his  tenements,  yet  as  to  the  tq>s  and 
bark,  which  cannot  be  employed  in  repairs,  he  maj 
sell  them  towards  defraying  the  charges  oi  the  repa- 
rations. 

7.  The  Court  of  Chancery  will  direct  a  comnm- 
sion  to  set  out  su£Scient  timber  and  wood  for  the 
copyholder,  for  all  manner  of  botes  and  estovers^  ^* 
cording  to  the  r ustom  used  within  the  manor ;  and 
the.  rest  for, the  use  of  the  lord. . 

8.  A  copyholder  cannot  commit  any  kind  of  waste, 
nmless  ^there  is  a  4>articular  custom  to  warrant  tt,  for 
'  tibe  timber  growing  on  copyhold  estates  is,  bj  the 
^  general  custom  of  most  manors,  the  property  of  the 

lord,  who  may  cut  it  down;  pr6vided;he leaves  a 
sufficient  quantity  for  -the  r^airs  of  the  copyhoE; 
'  9.  A  copyholder  in  fee  may  however,  by  the  par* 
ticidar  custom  of  a  manor,  have  a  right  to  cut  down 
timber  trees  growing  on  his  copyhold,,  and  to  sell  them 
10 Em" 2<f(^.  ^*  ^  pleasure,  which  has  been  adjudged  to  be »' 
Rolla  y.  good  custom.  It  has  also  been  held,  that  where  a 
Broi^L  132.  copyholder  for  life  had  a  power  of  nominatiDg  his 

successor,  a  custom  enabling  him  to  fell  timber  was 
good ;  because  he  was  qiuisi  a  copyholder  in  fee- 

10*  Acustomthatacopyholderforlifemaifoiitdo^'^ 
timber  is  unreasonable  and  void ;  for  it  is  a  destnicfcpfi' 


But  cannot 

in  genend 

oonf^mlt 

Waste. 

1^  Rep.  68. 


Glascock'^ 

case, 

4  Leon.  238. 

Denn  v. 


Rodcey  v. 

Huggins, 
6ro.  Car. 


220. 


*  Tlie  pribted  case  in  this  appeal  is  in  Mr.  Serjeant  Hffl'«<^ 
leetion  of  Cases  in  the  House  of  Lords,  (now*  in  Iinfl**8  Im 
Library),  on  the  back  of  whioh  is  written  by  Lord  ^^^^^^^ 
Wa|Rir-*'  '^■s  Judgement  was  reversed  by  eleven  sgaiiist  tf^  ^^. 
and  against  the  opinion  of -aU  the  judges  of  Eiiglaiid.'- 
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cf  the  inheritance  ;  and  contrary  to  the  nature  of  an 
estate  for  life.    In  a  modem  case  it  was  held,  that  a  Mardlner 
copyholder  for  three  lives,  without  any  power  of  com-  2  Tenn\ 
pelling  his  lord  to  renew,  could  not  cut  down  timber.  .  746. 
*  11.  The  right  of  a  copyholder  to  cut  down  timber  Dunch  v. 
is  a  legal  one  ;  where  he  exceeds  or  abuses  it,  he  will  4  ^^00 
forfeit  his  copyhold;  therefore  the  Court  of  Chan- 
cery will  not  grant  an  injunction,  at  the  suit  of  a  lord 
of  a  manor,  to  restrain  his  copyholder  from  commit- 

« 

ting  waste. 

12.  Lord  C.  B.  Gilbert  says,  a  copyholder  of  inhe-  Ten.  327. 
ritance  cannot,   without  a  special  custom,   dig  for 
mines ;  neither  can  the  lord  dig  in  the  copyholder's 
land,  on  account  of  the  great  prejudice  he  would 
thereby  do  to  the  copyhold. 

IS.  An  action  of  trover  having  been  brought  by  Ep.  Winion 
the  lord  of  a  manor,  by  the  direction  of  the  Court  of  !J?^!g^^ 

m.  •  /•  ,         ^  P.  Wms. 

toancery, .  against  a  customary  tenant,  for  ore  dug  408. 

and  disposed  of  by  the  tenant ;  there  never  having 

been  a  mine  of  copper  before  discovered  in  the  manor, 

Ihe  jury  could  not  find  that  the  customaiy  tenant 

m^ht  by  custom  dig  and  open  new  copper  mines  i 

the  Court  of  Chancery  held  that  neither  the  tenant 

without  the  licence  of  the  lord,  nor  the. lord  without 

the  consent  of  the  tenant,  could  dig  in  the  copper  ^ 

mines ;  being  new  mines. 

14.  It  was  resolved  in  a  modem  case,  that  the  lord  Bourne  v. 
of  a  manor,  as  such,  had  no  right,  without  a  custom,  joEwt  18Q 
to  enter  .upon  the  copyholds  within  hi^  maj^or,  upder  Curtis  v. 
lAich  there  were  mines  and  veins  of  coal,  in  order  to  i/°27S. 
WQik  them ;  and  that  the  copyholder  might  mai^n-    ^ 
tain  trespass  against  him. 

-15.  If  a  copyholder*  suffers  the  buildings  to  decay,  I  Inst.  63  «. 
His  WastJe;  and  if  a  copyholder  builds  a  house  on  v.  Weeks, 
his  land,  it  is  waste  to  pull  it  down.  GuftU^* 

Y3  235.' 
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Copjiioldfl  16.  Copyholds  which  are  granted  to  a  pemm  and 
^blc.^^  hi3  heirs,  are  descendible^  according  to  the  rales  of 
Tit,  29.  c.  6.  the  common  law ;  unless  the  custom  is  otherwise,  in 

which  case  the  custom  must  prevail. 

17*  Copyholds  do  not  however  in  other  respects 
partake  of  the  nature  of  freehold  estates  of  inherit- 
ance. For  as  they  are  descendible  only  by  custom, 
they  have  not  any  of  the  collateral  qualities  cf  de- 
scent, unless  those  qualities  are  also  established  by 
the  custom. 
AlieDfible  jg.  Copyhold  estates  are  not  alienable  by  feoff- 

and  devis-  *  "^  ,  ,  i     / 1     ^l 

able.  ment,  or  other  common  law  assurance  ;  but  by  toe 

general  custom  of  all  manors,  a  copyhoider  may,  by 
surrendering  his  estate  to  the  lord,  to  the  use  of 
Tit.  37.         another,  eflfectually  alienate  it. 
Tit.  38.  c.  3.       19.  Copyholds  are  also  in  general  indirectly  de- 
visable,  though   not   within   th^  statute  of  wills. 
4  East.  271.  There  are  however  some  customary  estates  in  the 

north,  which  are  hot  devisable,  dther  directly  or 
ii^directly. 
Maybe  leased  20.  A  copyholder  may  by  the  general  custom  stoke 
tl'Z  a  lease  for  one  year  ;Md  may,  with  &e  licence  rf 
Cop.  M.  the  lord,  make  a  lease  of  his  copyhold  for  any  num* 
?  M?^^*       ber  of  years.    Lord  Coke  says,  if  the  lessee  be  oust<A 

he  shall  not  sue  in  the  lord's  court  by  plaint,  bat 
shall  have  an  ejectment  at  the  common  law :  because 
he  has  not  a  customary  estate  by  copy,  but  a  wtf- 
rantable  estate  by  the  rules  of  the  common  law. 
GUb.Ten.     ,    21.  Ill  a  case  of  this  kind  the  leasee  mayaaalgB 


€^er  his  lease,  or  make  an  under4ease  f<^  y^ 

without  any  new  licence.    For  the  lord's  intererti* 

Turner  v.       discharged  for  so  many  years ;  and  if  the  c(q)yWw 

Hut5io'2.      di^  without  heirs,  yet  the  lease  shall  stand  ^ffi^ 

xii!  SS'     **^  ^^^'  ^y  '^^*®^  ^^  ^^  licence^  which  anMwate  to 

a  confirmation. 

JS 
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99.  Hi^  lord  can  only  grant  a  licence  to.  kase,  Gilb.  idem. 
diuiBg  the  continuance  of  his  own  estate  in  the 
manor  \  therefore  a  lease  for  years,  made  by  Hcence 
of  a  lord,  who  is  only  tenant,  for  life,  will  cease  at 
the  death  of  the  lord. 

9&.  Copyholds  are  not  liable  to  the  payment  of  Not  liable  to- 
debts*  even  of  record  j  nor  to  debts  due  to  the  r^^^f 
crown,  because  if  a  creditor  were  allowed  to  take  Budd, 
possession  of  a  copyhold,  it  would  be  prejudicial  to  jit.  14.  §  79] 
the  lord.     Upon  the  death  of  a  copyholder  of  inherit-  ^  ^«P-  ^  «• 
aace,  his  estate  is  not  assets,  in  the  hands  of  his  heir,  Coomber  * 
asireehold  estates  are,  for  payn^tent  of  specialty  debts.  ^-^30^^' 

24.  Copyholders  not  having  the  freehold  <rf  their  subect  to 
lands,  their  widows  ure  not  entitled  to  dower.     But  Free  Bench, 
in  most  manors  in  which  there  are  copyholds,  there       ^"     ^* 
ii  a  custom  that  the  widows  of  copyholders  shall  have 

a  certain  portion  of  their  husband's  lands,  for  their 
support,  which  is  generally  called  the  widow's  free 
bencbi  As  this  right  depends  upon  the  particulai* 
ciistotns  of  each  manor,  it  varies  in  different  manors, 
both  as  to  the  quantity  to  which  the  widow  is  en* 
titled,  and  the  conditions  under  which  it  is  held. 

25.  In  most  manors  free  bench  consists .  of  one  1  ihst.  33  h. 
hblf  of  the  husband's  copyhold ;  in  others  of  a  third, 

w  a  fifth,  in  scMne  few  of  the  whole.    It  is  generally  1  Keb.  926. 
an  estate  for  life ;  but  in  many  manors  is  forfeited  by 
mfcoudnency,  or  a  second  marriage. 

^*  In  the  manors  of  East  and  West  Emborne  in  Blount 
Berkshire,  the  widows  of  copyholders  are  entitled  to  "^^ 
6ee  bench,  dtwtsola  et  casta  Juerint.  Ifa  widow  is 
found  guilty  of  incontinency,  she  loses  her  free 
^^^%h';  udless  she  comes  into  Court  riding  backwards 
^9<tt  a  black  ram,  and  repeats  certain  words ;  the 
^e  custom  prevails  in  the  manor  of  Chadleworth  iu 
Berkdiire,  and  that  of  Torre  in  Devi 

Y4 
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27.  Free  bench  is  not  only  incident  to  co^ybxAdS 
of.  inheritance ;  but  also,  in  some  manors,  to  ci^y^ 
holds  granted  only  for  life.  . 
Howard  v.         28.  Lord  Howard  beinir  seised  of  the  man<Hr  of 

Bartlet,  ^^ 

Hob.  181.      Stockwood  in  Dorsetshire,  where  the  custom  was, 

that  the  widows  of  copyholders  for  lives  should  enjoy, 
during  their  widowhood, :  the  customary  lands  d 
which  their  husbands  died  seised  j  granted  a  <:ustom- 
ary  tenement  to  John  Bartliet  for  life,  by  copy.  It 
was  resolved,  that  upon  the  death  of  J.  Bartlet  his 
Salisbury  wife  should  have  her  widow's  estate  in  the  land,  it 
infra.    *        being  an  exoresceqce,  which  by  the  custom  grew  of 

itself  out  of  the  estate. 
Gilb.  Ten.  29.  A  right  to  free  bench  attaches  before  the  ad- 

Vauffhan  mittance  of  the  husband,  upon  a  descent  or  sur- 
V.  Atkin»»  render.  But  a  widow  is  not  entitled  to  free  bench  out 
Tit.  12.  c.  2*.  of  the  trust  of  a  copyhold.  ^       • 

Baker  v.  30.  Where  the  widow  of  the  ancestor  holds  a  moiety 

£ym^^58.      ^^  *^^  copyhold,  as  her  free  bench ;  the  widow  of  the 

son  will  only  be  entitled  to.a  moiety  of  the  remaining 
Tit.  6.  c.  3.     moiety  ;  upon  a  principle  established  in  the  ease  of' 

dower. 
4  Rep.  30  6.       31.  Where  a  widow  is  entitled  to  free  bench,*  she 

shall  have  all  the  incidents  to  dower ;  therefore  will 

be  entitled  to  the  same  damages  as  a  dowress,  under 

the' statute  of  Mertop. 

Qlands  Case.      3S.  Where  free  bench  determines  by  the  act  of  God, 

Cro.^EliV^     there  shall  be  emblements,  as  in  the  case  of  a  freehold 

460.  estate  for  life.    Where  it  determines  by  the  act  rf 

Tit  ^   p   1  ' 

§  24.  *h®  widow,  as  by  incontinency,  or  a  second  marriage^    ' 

it  is  otherwise. 

Kitch.  123.        33.  If  the  widow  be  entitled  to  the  whole  of  the 

copyhold,  as  her  free  bench,  she  may  enter*  imsi^ 
diately ;  as  the  law  casts  the  possession  upon  her^.  11^ 
the  same  manner  as  it  does  upon  the  heir,  in  cases  of 


Titled.   CopyhM.   C*.  iii.  §  34— S8.  3«9 

descent.     Where  the  widow  takes  a  portion  only^,  it 

should  seem  that  the  possession  is  not  cast  upon  her, 

any  more  than  in  the  case  of  dower  at  common  law. 

Consequently  that  she  is  not  entitled  to  enter,  with- 

oat  an  assignment 

*'  St.  An  ejectment  will  not  He  for  a  third  part  of  a  Chadman 

copyh6ld,  as  free  bench  j  but  the  widow  must  levy  a  2  fhow  R 

plaint  in  the  manor  court,  in  the  nature  of  a  writ  of  198. 

dower ;  and  the  homage  must  set  out  the  same.     If 

tbe  custom  be  for  the  widow  to  have  a  third  part, 

not  in  the  nature  of  dower,  that  is,  in  severalty,  but 

m  common  with  the  heir, ;  it^  is  then  otherwise. 

'  85.  When  the  widow  is  admitted  to  her* free  bench,  Burneford 

she  holds  of  the  lord :  and  the  heir  is  not  sldmitted  J*  ^■*^^- 

'  ton, 

during  her  life:  which  Lord  Chief  Baron  Gilbeirt  1  Leon.  1. 
siays,' plainly  proves  that  the  course  of  tenure  of  c<^y-       *      * 
holds  is  not  like  that  of  freeholds.    For  in  that  case'  Tit.  6.  e.  3. 
she  should  hold  of  the  heir.  *  29- 

96.  •  A  jointure,  whether  legal  or  equitable,  is  a  wUdh  k 
good  bar  .to  the  claim  of  a  widow  to  free  bench,  as  jarred  by  a 
toU  as  to  dower. 

37.  A  man,  in  consideration  of  his  marriage,  and  to  Walker  v. 
wake  some  provision  for  his  intended  wife,  by  deed  Y^^\a 
executed .  before  marriage  settled  upon  her,  if  she 
should '  survive  him,  part  of  his  real  estate  for  her 
jointure,  and  in  full  bar  and  recompence  of  all  dower 
or  thirds  which  she  could  be  entitled  to,  or  any  way 
claim,  out  of  any  lands,  tenements,  messuages,  or  he- 
reditam^ts,  of  which  he  then  was,  or  ever  after      . 
during  the  coverture  should  be,  seised  of  freehold  or 
inheritance.     After  the  marriage  the  husband  pur* 
chased  copyhold  estates,  of  which  the  wife  got  pos- 
session* upon  his  death,  as  her  free  bench.    It  was 
^<*Bed  against  the  widow,  upon  the  principle  that 
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2  Ab.  £q.      the  jDiiiture  barred  her  of  free  bench,  as  well  » of 

And  by  the        38.  The  right  to'  free  bench  docs  not,  like  doirat 
iheHuaband.  attach  on  all  the  copyholds  whereof  the  husbml  w 

possessed  during  the  coverture^  but  only  on  those  d 
which  he  died  possessed,  or  as  the  custom  usnaDj 
expresses  it,  whereof  he  died  seised }  so  that  a  copy* 
holder  may  defeat  his  wife's  right  ^  to  free  beacb  hf 
any  species  of  alienation* 

39*  Where  the  custom  of  the  manor  was,  that  the 
wives  of  copyholders,  dying  tenants  of  the  mano^ 
should  be  endowed ;  a .  copyholder  became  a  bank- 
rupt i  the  commissioners  bargained  and  spld  his  cepj- 
hold  for  the  benefit  of  his  creditors.  The  copyholder 
died  before  the  bargainee  wa^  admitted.  Resolved, 
that  the  widow  wasbsurred  of  her  freebenchi  because 
hear  husband  did  not  die  tenant 

40.  A  person  surrendered  his  copyhold  by  id^  of 
mortgage,  and  died  without  plying  off  the  moaey, 
leaving  a  widow,  who  claimed  dower.  The  Court 
said  the  widow*s  title  did  not  commence  by  lie  nitf- 
riage,.  if  it  did,  the  husband  then  could  do  nothing  ^ 
prejodice  it ;  but  it  was  plain  he  might  alien  or  exiia* 
guish  his  right.  The  free  bench  grew  out  of  the  estate 
of  the  husband,  it  was  his  dying  seised  which  gave  the 
widow  a  title  ;  as  the  husband  had  a  defeasible  estate 
so  the  wife  might  have  her  free  bench  defeated. 

41.  Upon  a  motion  for  a  new  trial,  it  appeared  that 
the  custom  of  the  manor  of  Warminster  was,  to  gxant 
copyholds  for  three  lives ;  that  the  first  hfe  bad  a 
power  of  surrendering  the  whole  estate ;  and  the 
widow  of  a  tenant  who  died  seised  was  ^titled  tob^f 
free  benck  That  oAe  F.,  then  a  copyholder  for  three 
lives,  fiuii*endered  to  Hurd,  the  deceased  hushw 
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of  the  defendant,  who,  by  licence  front  the  last  lord,  ^ 
demised  to  Sing  erf  or  99  year»,  by  way  of  mortgage* 
Then  Hurd  died,  and  Singer  demised  to  the  plaintiff. 
The  widow  of  Hurd  claimed  her  free  bench,  there 
being^  no  special  custom  to  make  a  dembe  of  thi» 
kind ;  therefore  contended  that  the  estate  oTher  hus- 
band  was  not  determined,  according  to  the  custoni  of 
die  manor,  but  he  must  be  deemed  to  have  died 
seised  of  the  copyhold,  and  the  widow  still  entitled 
to  her  firee  bench*  On  the  other  side  it  was  said, 
diat  the  copyholder,  having  obtained  the  lord's  > 
licence,  might  do  what  he  pleased  with  the  estate, 
and  could  Imve  convejred  it  from  the  wife,  in  any 
forai  he  thcmght  lit ;  consequently  her  ri^  of  free 
bench  must  be  subject  to  the  mortgage. 

The  Court  was  of  opinion,  that  the  widow  was  not 
entitled  to  free  bench :  They  held  there  was  a  great 
difierence  between  the  custom  of  free  bench,  fbund 
m  this  case,  and  dower :  the  widow  was  entitled  to 
dower  of  all  her  husband  was  seised  of  during  the 
coverture,  but  here  her  right  was  ccMofined  to  such 
estates  as  he  should  die  seised  of;  eonsequendy  as 
between  lord  and  tenant,  they  n%ht  defeat  the  wife's 
estate  when  they  pleased. 

42..  A  surrender  of  a^- copyhold  to  the  lord,  fo»  Vaughao  ^ 
the  purpose  of  alienation,  will  therefore  operate  as  a  -klS?.  L  l. 
I>dr  to  free  bench.     And  even  a  surrender  to  the  use 
^  the  surrenderor's  will  bars  his  widow ;  because  i  In^t*  ^^  ^• 
there  the  copyholder  parted  with  his  estate. 

4^.  It  was  held  in  S.  Ja.  I.  that  if  a  copyholds  Fardey's 
naakes.  a  lease  for  years,  his  widow  shall  not  avoid  it,  cJS!*ja.  36. 

vithoiit  a  special  custom,  because  the  leasee  cornea 

• 

m  under  the  custom,  and  by  the  lord's  licence,  as 
^ell  as  the  widow. 
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.   44.  Lord  Chief  Baron  Gilbert  makes  the  following' 
observations  on  this  case.-—*'  It  seems  to  me  Ihat  the 
feme  shall  not  in  this  case  be  endowed  of  ihe  third 
part  of  the  rent  and  reversion ;  because  custom' 
ought  to  be  strictly  pursued  ;  and  that  i»  only  to  be 
endowed  of  the  land.     Yet  it  seems^  after  theleise 
ended,  she  shall  be  endowed,  for  the  husband  did  dk 
seised  ^  the  possession  of  his  lessee  being  his  own 
possession.     But  it  was  agreed  in  this  case,  that  by 
special  custom  the  feme  might  avoid  the  lease.    Tlii^ 
among  other  cases  proves  that  a  copyholder  may  dis- 
pose of  his  land,  and  bar  his  wife  of  her  free  bencb, 
unless  there  be  a  particular  custom  that  she  shall  avoid 
any  alienation,  &c.  made  by  him ;  for  then  the  par- 
ticular custom  shall,  as  it  seems,  avoid  his  charge^ 
as  weU  in  the  case  of  copyhold,  as  of  freehold  estates^ 
by  tl>§  comm<m  law."  •  '  ' 

.  45. '  Even  an  agreement  to  convey  will,  in .  eqidtj, 
bar 'the  widow. of  a  copyholder  of  her  right  to  free 

bench. 

'  4&  A  husband  copyholder  of  an  estate,  to  which, 
by  tb^  custom  of  the  manor,  his  widow  was  entitled, 
as -her  free  bench,  in  case  he  died  seised  thereof, 
being  in  gaol,  eiitered  into  an  agreement  for  the  sale 
of*  that  estate  to  his  son,  for  a  valuable  considera- 
tion. The  husband  died  without  having  executed 
the  agreement,  by  an  actual  surrender  of  the  copy-- 
•  hold,  and  passing  the  legal  estate  to  the  son ;  who 
brought  his  bill  for  a  specific  performance  of  the  agree- 
ment, to  the  exclusion  of  the  widow's  free  bench. 

.  Lord  Hardwicke  was  of  opinion,  there  was  a 
strongj equity  that  the  widow  should. be  bound,  as 
well,  as  the  heir ;  and  decreed  the  purchaser  entitledf 
to  relief  against  the  widow.  ..   •  t 


TtHe  X.  *  Copyhdd.   Ch.  iii.  §  4^—5^.  8» 

\  VJ.  A  bill  was   filed  for  a  foreclosure,  and  to  Brown  v. 
totnpel  a  surrender  of  a  copyhold  estate,  under  a  ?y"^*j 
Covenant  in  the  mortgage  deed,  to  surrender  those  256, 
premises  as  an  additional  stecurity.  The  question  was, 
whether  this  covenant  of  the  mortgagor  barred  the 
right  of  his  widow  to  free  bench.     The  custom  of 
the  manor  appeared  by  the  evidence  to  be,  that  the 
tqyyholder  could  convey  these  estates  by  surrender ; 
but  where  he  died  seised  of  the  estate,  the  widow 
was  entitled  to  it  during  her  widowhood,  as  her  free 
bench. 

Sir  R.  ?•  Arden  M.  R.  said  it  was  perfectly  clear 
that  the  right  of  a  copyholder's  wife  might  be  barred 
bjr  her  husband,  by  any  act  done  for  valuable  con- 
flideration,  whether  conveying  a  legal  estate,  or 
otherwise.  Upon  the  evidence,  supposing  this  a: 
widow's  estate,  arising  out  of  an  estate  of  which 
the  husband  wa6  complete  owner;  and  eould  bar 
her  estate,'  he  wsls  of  opinion  it  was  that  sort  of 
estate  which  any  equitable  conveyance  would  bind. 
Any  act  of  the  husband  for  valuable  consideration, 
karred  her  equally  with  a  legal  surrender ;  and  she' 
was  compelliable  in  equity  to  surrender  pursuant  to 
such  contract. 

,  48.  There  ai*e  however  many  manors  in  which  the 
custom '.is,  thiait  l3ie  widow  shall  have  her  free  bench 
of  all  the  customary  tenements  whereof  her  husband^ 
was  seised;  at  any  time  during  the  coverture. 

49.  If  a  copyholder  does  any  act  which,  by  the  And  by  For- 
custom'of  the  manor,  amounts  to  a  forfeiture  of  his  tf"^«>^«- 

Anon* 

^rtate,  his  wife  will' thereby  lose  her  free  bench;  iFreem.5i6. 
I^Wause  every  thing  which  determines  the  estate  of  ^^^  ^*  ^' 
*e  eopyltolder,  has  that  eflfect 

50.  Where  the  lord  conveyi^  the  freehold  of  the  And  by  a 
•^Qd  to  the  copyhirfder  in  fee,  his  wife  will  thereby  Freehold  to^ 
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lose  her  free  bench ;  because  the  copyhold  m  destroyed,' 
as  will  be  shown  hereafter.  If  Uie  l<M:d  grants  iW 
freehold  of  a  copyhold  to  a  stranger,  the  wife  iril 
not  lose  her  free  bench ;  because  this  doi^  oi^ 
destroy  the  o^yhold. 

51.  A  general  devise  of  other  lands  will  not  to  i 
widow  of  free  bench :  for  the  same  reason  that  it  will 
not  bar  dower«  But  where  it  is  expressed  to  be  iB 
sati^fi^on  of  dower,  the  widow  is  then  put  tehe! 
election. 

52.  A  testator,  after  devising  to  his  wi^  dedftred 
in  hi3  wiUf  that  what  he  had  before  given  h^r,  sboold 
be  in  full  of  all  dower,  and  right  of  dower,  or  tkiids; 
which  she  might  have  or  claim  in  or  out  of  his  red 
estate.  It  was  decreed  by  Lord  Hard^^kei  that  <te 
devue  was  a  satisfaction  of  the  wife's  right  ta  ft^ 
bench  of  a  q<^yhc)Jd,  which  the  testatop  hud  puf 
chased  aftjcr  the  making  of  his  will ;  for  free  bench 
was  a  customary  ri^t,  nomine  dotiSj.  and  so  deelaief 
by  Bracton. 

53.  Curtesy  is  not  incid^it  to  copyhdds,  ubIc* 
there  be  a  special  custom  to  warrant  it  Where  a 
custom  of  this  Idnd  prevails,  it  is  construed  stiicdyy 
and  not  extended  beyond  the  words.  TliuSf  if  th^ 
custom  be,  that  where  a  man  marries  a  customer)' 
tenant,  he  shall  have  curtesy ;  the  wcHnan  must  be  a 
c(^yholder  at  the  time  of  the  marriage.    - 

54.  The  custom  c^  a  manor  wasj  that  if  soy  ®*^' 
took  to  wife  a  customary  tenant^  had  issHe,  ^^ 
outlived  his  wife,  he  shouhl  be  tenant  by  the  c«^ 
tesy,  A  person  pleaded  tihat  he  took  to  t^fe  ^ 
AnUr  to  whom,  during  the  said  coverturer  a  cdstom^^ 
t^iement  of  the  said  maaor  dkL  descend  ^  tbst  ^ 
had;  issue,  and  that  she  waa  dead.  It  ws#  a(^4^ 
tbet  the  hmband  wA'  noCenti^Ui  ettft«»^  ^^ 


\^  cu$t»ei  i  because  his  wife  was  not  a  customary 
fHlsiit  at  the  time  of  the  marriage. 

I^rd  Ch.  JusL  Holt,  and  PoweU,  Just,  held  this .  i  P.  Wms. 
we  not  to  be  law ;  but  it  is  obserrable  that  it  ia  2  Ld.  lUym. 
bitid  by  Iiord  C.  B.  Gilbert,  without  any  expression  1028.^ 
iiimnu   ,  '''"•^^^• 

55 »  ^though  the  wife  be  not  actually  admitted  to 
iie  copyhold^  yet  the  husband  will  be  entitled  to    . 
nutesy. 

.56.  The  custom  of  a  manor  wa^  that  if  a  man  Ever  v. 
Ma  wife  sdsed  in  fee  of  copyhold  lands,  according  ]|(oo?27i. 
ta  the  custom  of  the  iiumor,  and  had  issue  by  hei% 
tbat  he  shcHild  be  tenant  by  the  curtefi^*     It  was 
hmd,  tbat   A.  a  copyholder  was  seised,  aad  had 
iHue,  a  daughter,  who  was  .married  to  J.  S.  and  h^ 
ime.    A.  died,  his  daughter  ^iteted,  but  died  wfth* 
out  bekig  admitted.    The  Court  seemed  of  opinicHS^ 
that  the  husband  was  entitled  to  be  tenant  by  the 
QidiBy^  hfi£Me  admittance  of  the  wife ;  and  that  the 
^ehy  of  admittance  by  the  lord,  should  not  prejii*  Gilb.  Ten. 
^  the  husband,  who  was  a  third  person. 

SJ*  By  tho  custom  of  some  manors  the  husband  of 
a  copyholder  is  entitled  to  curtesy,  diough  he  has  no. 
WUfi  by  his  wife.  But  such  estate  is  forfeitable  by 
^  wond  marp'age. 

Si*  Gapybold  estates  are  as  mudi  under  the  con-  What  Sta- 
trol  of  the  legirfature  as  any  others.    But  where  they  J^  ^00*.^''"'* 
^  WYt  aapmsaly  mentioned  in  an  act  of  parliament,  hold«. 
^  often  does  not  extend  to  them,  upon  the  ground 
^it.  was  QOt  the  intontion  of  the  legidature  tibat 
^«heuU.affi)ct  them. 

%  I^ord  CcAn  has  imd  da^sm  the  foHowing  rotes  Co.  Cop. 
f«  distinguishing  between  those  statutes  that  do,  er  ^ 
fc  aot  extend  to  copyholds*    Where  an  act  of  par-    ^ 
mkeat  alters  the  service,  tenure,  or  interest  of  the 
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land,,  or .  other  thing,  in  prejudice  of  the  lord,  or  of 
the  custom  of  the.  manor;  or  in  prejudice  of  the 
tenant ;  there  the  general  words  of  such  an  act  d 
yariiaitient  extend  not  to  copyholds.  But  where  ttf 
act  is,  generally  made:  for.  the  good  of  the  comraoD- 
wealth,  and  no  prejudice  may  accrue  by  reason  of 
the.  alteration  of  any  interest,  service,  tenure,'  or  cus- 
tom of  the  manor,  there  usually  copyholds  are.  withiQ 
the  general  purview  of  such  acts. 

60.  Ini  conformity  to  these  principles  it  is  held^  that 
the  statute  4  Hen.  VII.  of  fines,  as  to  their  being  a 
bar  after  five  years  non-claim ;  the  statutes  of  bank- 
ruptcy, the  statutes  of  limitations,  the  statutes  tf 
mortmain,  ,the  statute  7.  Ann.  relative  to  conveyances 
by  infant .  trustees,,  and .  many  others,  extend  to 
copyhi^ds..  It  has  been. already  stated,  /that  the 
statute  2)^  Donis  extends  .to  copyholds,  where  the 
custom  co-operates  with  it.    < 

61.  But  it  is  also  settled,  that  the  statute  of  .WesU  \ 
min^ter^S.  c.  18.  which  gives  the  writ  ^  elegit  i  the 
statute  11  Hen.  VII.  respecting  alienations  by  a  wife 
of  the  lands  of  her  husband  j  'the  statute  of  uses  and 
jointures ;  the  statute  of  wills ;  the  statute  S%  Hen.  VIII. 
83  to  discjbntinuance,  by  the  wife,  of  the  husband's 
lands ;  the  statute  13  Eliz.,  for  making  accountants 
i^nds  liable  to  the  debts  of  the  Crown ;  and  several 
other  statutes,  do  not  extend  to  copyholds. 

Tit.  32.  c.  3.       62.  Copyhold  estates  are  within  the  4th  section  of 

the  statute  of  frauds,  concerning  the  sale  of  lands ; 

and  the  7th  section,  which  requires  declarations  of 
Tit.38rc.4.  trust  to  be  in  writing ;  but  they  are  not  within  the 

sections  of  the  statute  which  relate  to  devises'  of 

lands.        . 
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4 

k     _         

TXTHEN  copyholds  were  allowed  to  descend  to  Fines  upon 
/ '^.    the  chil<lfen  of  the  copyholders,  the  lords,  I^e«c«nt. 
jGrgm  whose  peniussion  and  .continued  acquiescence  . 
the  right  o£  descent  was  derived^  would  not  admit  the 
heir  of  a  copyholder  to  succeed  to  the  land  whereof 
his.  ancestor  4ied  possessed,  without  paying  s«me- 
^ng ;  from  which  arose  a  custom,  that  upon  every 
.  descent  of  a  copyhold  a  sum  of  money,  or  fine,  was 
,due  from  the  he^  to  the  lord,  as  a  consideration  for 
the  renewal  of  the  grant.    And  where  a  person  en-  guj,^  Ten. 
ters  as  special  occupant,  he  is  also  liable  to  the  pay*  ,^^7. 
ment  of  a  fine. 
Vol.  I.  Z 


838  TtOe  X   Copyhold,  Ch.  iv.  S  «— ?• 

4  Rep.  22  6.      9.  The  lotd  is  not  however  entitled  to  a  fine  upon 
CKlb. Tea.     ^  descent,  till  the  heir  is  admitted:  if  the  heir  le- 

fuses  to  come  in  and  accept  his  ancestor's  copyhold, 
4iifra»c.  5.     tlie  Lord  cannot  compel  him,  but  may  seize  the 

estate  to  his  own  use.    T^e  death  of  the  heir,  or  an 

alienation  made  by  him  before  admittance,  will  Dot 

liowever  deprive  the  IcMtl  ef  his  fine. 
Vpon  volun-  3.  If  a  Iwd  of  a  manor,  having  a  copyhold  bj 
€of  Co™"^'  escheat  or  fi>ifeiture,  or  other  means,  makes  a  vdua^ 
i^  ook  ^^  admittance  to  it,  which  implies  a  grant,  he 
CroTja.  103.  bceomes  entitled  to  a  fine  from  the  new  tenant 
Upon  Ad-  4f.  Where  a  man  acquires  a  copyhold  by  the  custom 
mission  of  ^f  curtesy  5  or  a  woman  acquires  a  copyhold  by  the 
bj  the  Cur-    custom  of  free  bench;  a  &ie  is  payable  in  aotae 

IVee^Bdnch.  ^B^^^^^^^  <^  ^^  admittance  of  these  tenants,  and  in 
Co.  Cop.       otheis  not 

5.  As  the  power  of  alienating  copyholds  was  odj^ 
^  pon    lena-  ^j^  derived  from  the  bounty  of  the  lead,  who  j$ 

still  a  party  to  every  alienation,  by  admitting  the 
Tit. 37.  c  I.  alienee  to  become  his  tenant,  a  fine  was  paid  to  the 

1  Inst. 59  6.    ,      ,      ^  ^.  ,  ,  t  n 

lord ;  from  which  arose  a  general  custom,  that  a  fine 
was  due  to  the  lord  upon  every  alienation  of  a 
copyhold, 

6.  These  fines  are  preserved  by  the  6th  sectiM  of 
the  statute  12Cha.IL  c.24;  by  which  it  is  pro* 
vided,  that  nothing  in  that  act  shall  take  away  any 
fines  for  alienation  due  by  particular  customs  of  {MUr- 
ticular  manors  and  places^ 

Dninr  ▼.  y^  1^^  assignees  of  a  bankrupt  must  be  admittsd, 

1  Atk.  95.      and  are  consequently  subject  to  the  payment  of  a 

fine.    Lord  Hardwicke  has  therefore  recomended  it 

^*^o^?M  ^'  to  commissioners  of  bankrupts  to  except  copyholds 

J    out  of  the  assignment  of  die  bankrupt's  estate,  ss 

it  would  save  two  fines.     For  the '  commisalmieis 

might  convey  to  tiie  purchaser  in  the  first  instance. 
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8.  Where  a*  capyh(dd  is  devised,  the  devisee  must  Upon  a 
be  admitted,  and  is  subject  to  the  payment  of  a  fine/     ^V 
The  executor  oi  a  devisee  for  }nears  of  a  copyhold, 
claiming  under  the  testator,  must  also  be  admitted, 

and  pa^  a  fine. 

9.  Hemy  Grey  having  a  o^yhold  estate,  devised  ^^^  of 
it  to  John  T^ylour  and  Arthur  Lake,  their  executors  Abney,' 
and  administrators,  for  99  years,  if  three  persons  *  Burr.  206. 
should  so  long  live ;  after  the  death  of  the  testator, 
Taylour  and  Lake  were  admitted^  and  paid  a  fine  of 

S80^  Taylour  survived  Lake  and  died,  having  iqp* 
p<^iiifed  Doctor '  John  Tay^ur  his  execntor.  The 
Question  was,  wheth^  he  was  oUiged  to  be  admitted^ 
and  to  pay  a  fine.  A  case  being  sent  out  of  Chan« 
eery  for  the  o^mion  of  the  Gourt  of  King's  Bench^ 
it  was  certified  that  the  executor  of  the  surviving^ 
tmstee  onght  to  come  in  and  be  admitted,  and  pay 
tfiQe. 

10.  By  the  general  custom  of  copyholds,  the  ad-  Not  due 
mittsnce  of  a  tenant  for  life  is  an  admittance  of  the  ^""V"^^ 

mainder* 

Persons  in  remainder ;  therefore  no  fine  is  due  from  men. 
the  remainder-men.     For  although  there  is  an  altera^  q^^'^     - 
tion  of  the  tenant,*  yet  there  is  no  alteration  of  the  ^  *ep.  22. 
estate ;  the  fine  not  being  assessed  for  the  particular  504. 
«8t8te,  but  for  the  whole  inheritance.     .  1  Mod.  102. 

U.'The  father  being  seised  of  a  copyhold  estate, 
surreiKlered  it  to  the  use  of  himself  and  his  wife  fy(  B^mes 
^  lives,  remainder  to  his  son  in  tail;    The  fitther .  ▼•  Corke, 
^mother  were-  admitted,  and  paid  a  fine }  being 
°^  d$ed,  the  son  prayed  to  be  admitted  to  the. 
'^"''^der,  which  was  done,  and  a  fine  of  58/.  sett  ' 
'^  him ;  whieh  he  refused  to  pay,  alleging  that' 
^**frwSi^ue,  he  being  admitted  by  the  admittanQfh 
*^  fiitfter  and  mother.     It  was  ac^udged,  that  nOf\ 
^^i^asdue^  unless^tliere  was  a  special  custom  for  it* 

Z  2 
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Auncelme  >.       13.  A  copyholder  of  inheritance  suirendered  to  tbe 

Cr?.^J«r3 1     ^^^^  ^^  ^  ^^^  ^^^  ^^  remainder  to  his  younge£(t  son  ia 

fee.  Tlie  inHife  was  admitted,  but  the  son  refused  to  be 
admitted  during  his  mother^s  life.  Afterwards  without 
being  admitted,  he  surrendered  to  the  use  of  the 
plaintiff  in  the  lifetime  of  his  mother.  It  was  ad- 
judgedy  that  the  admittance  of  the  wife  was  the  ad- 
mittance of  the  son,  in  remainder :  for  she  being 
admitted  to  the  particular  estate,  the  remainder  de- 
pended on  that,  and  vested  without  other  admittance ; 
for  both  made  hut  one  estate. 
Without  a  13.  In 'some  manors  fines  are  due,  by  particular  cos- 

^tom.  ^^^  ^^  the  admittance  «f  persons  in  remainder;. 
4  Rep.  23  a.  but  even  m  this  case  the  admittance  of  the  tenant 
<jra?es.  *  for.'life  is  siud  to  be  the*  admittance  of'thepenon  ia 
1  Mod.  120.  remainder,  but  not  to  prejudice  the  lord  of  his  fine ; 

to  which  he  may  be  entitled  by  the  particular*  custom 
of  the  manor.  And  it  was  held,  in  the  following 
modem  case,  that  a  custom  requiring  a  remainder 
man,  coming  into  possession  on  the  death  of  a 
tenant  for  lifi^  to  be  admitted,  and  to  pay  a  fine, 
was  good. 
Doe  r.  14.  £.  Jenney  was  admitted  in  1749  to  certain 

5^£ast^'522    ^^PX^^^^  cstatQS  in  fee,  upon  whose  admission  afuD 

fine  was  paid.  In  the  year  176^  he  surrendered  the 
lands. to  the  use  of  himsdf  for  life,  remainder  to  the 
defendant,  then  Ann  Brook,  spinster,  for  life»  ivkh 
divers  remainders  over.  On  the  10th  of  April  17^9 
£.  Jenney  was  admitted  tenant  of  tihese  lands,  to  bold 
to  himself  for  life,  according  to  th^  form  and  eftct 
of  the  said  surrender  by  the  rod,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  manor,  by  the- 
rents  and  services  therefore  due  and  accustomed^ 
saving  every  person's*  right.  No.  fine  was  paid' by. 
£.  Jenney  on  his  admission  in  I766  as  tenant  fiir 
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£fe»  under  the  marriage  settleinent,  or  assessed  or 
paid  in  respect  to  the  remainders^  In  August  1801, 
£.  Jenney,  the  tenant  for  life,  died ;  the  defendant 
(his  widow)  was  called^  on  to  be  admitted ;  there- 
upon she  appeared  at  a  court  baron  of  the  manor, 
and  otifered  to  swear  her  fealty,  or  have  it  respited ; 
but  refused  to  be  admitted,  insisting  that  sh6  was 
the  lord's  tenant  by  virtue  of  the  siuxender  and  ad- 
mittance of  her  husband.  The  question,  was,  whether 
the  lord  might  seise  the  copyhold  on  account  of  this 
breach  of  the  custom.  The  jury  having  found,  that 
by  the  custom  of  the  manor,  when  a  person  who  had 
been  admitted  tenant  for  life  of  a  copyhold  estate,  - 
holden  of  the  manor,  died,  the  tenant  in  remainder, 
whether  for  life,  iii  tail,  or  in  fee,  should  come  in  to 
be  admitted,  and  pay  a  fine  thereon.  The  Court 
held  the  custom  good. 

.    15.  A  fine  is .  only  due  as  a  consideration  for  the  ^or  unlesr 
admittance  of  a  new  tenant;  therefore^  where  there  Alteration  of 
is  no  alteration  of  the  tenant,  no  fine  is  due.  ^^^  Tenant. 

16.  Thus,  if  a  copyholder  siirrenders  for  life,  re-  Co.  Cop. 
serving  the  reversion  to  himself^  and  the  tenant  for  ^ 
life  dies,  the  surrenderor  may  enter  without  paying  a 
fine,  because  the  reversion  was  never  out  of  him. 

17*  So  if  a  copyholder  grants  his  estate  to  a  stranger  ldem«. 
upon  condition,  and  afterwards  enters  for  the  con- 
dition broken,  he  is  not  liable  to  the  payment  of  a 
fine,  because  he  comes  in  of  his  old  estate. 

18.  A  covenant  or  agreement  to  surrender  a, copy-  Or  on  an 
hoW  will. not  entitle  the  lord  to  demand  a  fine  from  tos^I^dcr. 
the  person  with  whom  sudi  covenant  or  agreement  is 
nmde,  unless  he  demands  to  be  admitted.  . 

«   19.  One  Benham,  a  copyholder  of  the  manor  of  The  King 
fieadoji,  ^  covenanted   to  surrender  to  Goodrich ;  liendon, 
which  covenant  the  bopiage  presented  at  the  lord's  ^J^  **P* 

Z3 
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court,  and  the  consideration  money  was  paid  ;  imf 
no  surrender  was  ever  made  to  him.  Goodrich  then 
assigned  his  interest  in  the  copyhold  to  (Hie  Rankin, 
who  claimed  to  be  admitted.  The  lord  o^tbe  maoar 
resisted  the  application,  on  the  grbund  that  no  fine 
had  ever  been  paid  him  for  ihe  conreyance  to  Goad- 
rich  ;  that  this  was  a  mode  of  cheatHig  him  of  \m 
fines ;  that  thei^re,  befbre  Rankin  was  admittiedy 
he  ought  to  pay  both  the  fines  that  were  due. 

The  Court  said,  that  all  the  lord  had  a  r^t  ta 
require  was,  to  have  a  tenant  v  in  this  case  he  had 
one  during  the  whole  time ;  th^t  any  private  agree* 
ment  between  Benham  and  Goodrich^  not  AdlftHfei 
up  by  a  surrender  of  the  estate,^  cofdd  not'g^^i^  tfe 
lord  of  the  manor  a  right  to  a  fihe,,  BotwithstMdiiig 
it  was  presented  by  the  boraage.  ..       . - 

Onl]r  due  oa       ^.  A  fine  being  only  due  on  tbe  admiHsaiofr  «f  A 

AcfuiittaQce.  ^        ¥     . 

new  tenant,  it  fcdlows,  that  where  a  p^non  wtio  lo 
quires  an  interest  in  a  copyhold  is  not  dUi^ed,  ftmH 
tiie  nature  of  that  interest,  to  be  admitted  tmaiit 
to  the  lord,  he  is  not  subject  ijo  Ae  pii3naaent  of  a 
fine. 
Co.  Cop.  dL  Thus,  if  a  person  marries  a  woiftan  havmg^ 

*  copyhold,  though  an  interest  becomes  thereby  vdMed 

in  him,  yet  as  he  is  not  seised  jwr^  joroprto,  but  onff 
jure  alienoj  he  is  not  obHged  to  be  admitted ;  therein 
fore  is  not  liable  to  the  payment  of  a  fine. 
Idem.  2S.  It  is  the  same  if  a  maitied  woman  bie  a  tertnor 

of  a  copyhold)  for  though  the  term  becomes  iFested 
In  the  husband  by  the  marriage,  so  that  he  may  dtt^ 

Tit.  8.  c.  1.    P^^  ^^  ^^  ^  ^^  pleases,  yet  he  is  only  possessed  of  it 
§  28.  in  right  of  his  wife.  * 

Idem.  ^.  Where  by  the  custom  of  a  manor  l&e  bailiffs 

to  have  the  wardship  of  the  hezr  of  a  c(q>yholder,  he 
shall  not  be  admitted,  or  pay  a  Ifine ;  because  he  ii 


but  a  pernor  of  the  pirofita ;  not  in  his  own  right,  but 
in  right  of  his  waxd 

94s.  Where  a  testator  directs  certain  persona  to  sell 
his  copyholds,  they  need  not  be  admitted ;  conse- 
quaitly  ase  not  lii^le  to  the  paynknt  of  a  fine. 

25.  A  person  seised  in  fee  <^  copyhold  lands,  by  Holder  v. 
his  win,  directed  that  A.  and  B.  sbould  make  sale  2.Wii8?'Rep^ 
thereof,  aad  apply  and  di^se  of  the  monies  arising  ^^* 
therelrom  in  the  manner  mentioned  in  his  will.    A. 
aod  B.  bargained  and  sold  the  lands  by  deed  to  one 
Bay  and  his  heirs*    Ray  claimed  to  be  admitted 
tinder  this  deed*,  which  the  lord  of  the  manor  refiised, 
iuisting  that  the  trustees  should  have  been  admitted  to 
the  said  premises  previous  to  their  making  sale  thereof, 
aad  have  paid  a  fine  ibr  their  admission.    The  Court 
vas  of  opinion,  that  the  tnist^s  were  not  obliged  ta 
ke  admitted,  because  they  had  no  estate  or  interest,, 
hat  only  a  naked  power  or  authori^ }  and  that  the 
IsM  was  hoiind  to  admit  the  purchaser  to  the  copy- 
hold. 

86^  ^j  the  custom  of  many  manors  fines  are  due  l^»^  ^^ 
from  the  copyholders  on  every  change  qf  the  lord,  ^he  ^d! 
vkich  happens  by  the  act  of  God 

27*  Upon  the  death  of  the  dudiess  of  Somerset,  Duke  of  s<k 
the  duke  her  husband,,  who  was  tenant  for  life  in  ]^^/* 
^<(oaainder  after  the  duchess,  under  the  settlement '  Stnu  654^ 
<^iude  on  his  marriage,  claimed  a  general  fine  of  th^ 
iiveial  customary  tenants  of  the  manors  of  Cocker* 
^ii^outh,  &C.  in  the  county  of  Cumberlaxid#  which  were 
^  inheritance  of  the  duchess.    The  duke  having 
^*^toed  their  fines,  and  the  tenants  refusing  to  pay 
ti^  &e  duke  brought  his  bill  in  the  Court  of  Chau'- 
^^^  establish  his  ri^  to  these  fines,  as  the  next 
'^'iBittiDg  lord.    The  bill  stated,  that  it  was  jiie  cus* 
^^  of  these  manors  for  the  l<^d  or  lady  thereof  for 

Z4 
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the  time  being  to  admit  the  several  tenants  of  the 
manors  to  their  respective  estates.  That  by  virtue  of 
such  sidmittance,  the  several  tenants  had  a  right  to 
hold  their  respective  estates,  during  the  joint  lives  of 
such  tenant  and  such  admitting  lord  or  lady.  That 
in  consideration  of  such  admittances,  the  tenants 
had  time  o^t  of  mind  respectively  paid  to  such  ad- 
mitting lord  a  fine  or  gresgum,  which  had  been  ge- 
nerally assessed  by  the  lord's  steward,  at  a  court  held 
for  that  purpose,  called  the  court  of  demissions.  Hiat 
these  fines  or  gresiums  were  called  the  general  fines,  and 
were  due  to  the  next  succeeding  lord,  upon  the  deadi 
of  the  last  admitting  lord,  by  whose  death  th»!e  was 
a  general  determination  of  the  estates  of  the  tenants 
The  fines  which  the  duke  demanded  were  the  genenl 
fines,  which  he  insisted  were  due  to  him  as  next  ad- 
mitting  lord,  upon  the  death  of  the  duchess.  The 
bill  set  forth  that  the  duchess,  being  the  lady  of  these 
manors,  and  having  inarried  the  duke,  a  oonit  of 
demissions  was  held  in  the  names  of  the  duke  and 
duchess,  in  order  to  gr^nt  the  tenants  new  estates^ 
their  former  ones  haying  been  determined  by  the 
death  of  the  duchess's  father.  At  such  courts^  ad> 
mittances  were  granted  to  the  several  tenants,  dnriiig 
the  joint  lives  of  the  duchesst  and  the  tenants.  Hut 
upon  the  death  of  the  duchess,  the  duke  became  l<mi  of 
the  said  manors,  and  the  tenant's  estates  being  deter* 
mined  by  the  death  of  the  duchess, .  the  duke,  as 
next  admitting  lord,  had  a  right  to  a  general  fine. 

The  defendants  in  their  answer  insisted,  th|it  by  the 
customs  of  these  manors,  a  lord  who  was  tenant  by 
the  curtesy,  or  a  lady  tenant  in  dower,  had  no«rigbt 
to  a  general  fine :  that  they  were  only  <4>l]ged  to  pay 
a  generftl.fine  to  the  lord  who  came  in  by.  diescent  j  or 
to  him  that^me  in  loco  hofredis^    That  aHJioiigli  tlii 
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lake  was  become  tenant  for  life  of  these  manors,  by 
the  duchess's  death,  yet  no  fine  was  due  to  him ;  for 
if  he  had  been  tenant  by  the  ciulesy ,  no  fine  would 
have  been  due ;  and  his  claiming  by  settlement,  could 
not  better  his  case ;  for  then  it  would  be  in  the  power 
of  the  lords  of  such  manors  to  multiply  the  tenants 
fines,  and  greatly  burthen  their  estates,.if  every  such 
lord,  who  had  an  intervening  estate  by  settlement^  * 
diould  be  entitled  to  a  general  fine. 

Lord  King  said,  the  principal  question  was,  whether 

a  fine  was  due  to  the  duke  from  his  tenants,  upon  the 

death  of  the  duchess  ?  In  resolving  this  question  it 

was  first  to  be  considered^  upon  what  account  thes6 

genoal  fines  became  due.    Now  it  appeared  from  the 

aature  of  the  admittances,  that  upon  the  death  of  the 

hat  admitting  lord,  all  the  estates  of  the  tenants, 

irtdch  were  hdd  under  his  admittances,  were  deter- 

tttaed ;  and'  th6ir  estates  being  so  determined,  it  was 

Bftceisaiy  fyi  the  tenants,  before  they  could  have  any 

new  estate,  to  have  a  regrant  from  the  succeeding 

vid  next  admitting.lord,  which  regrant  they  had  a 

i^t  to^  and  that  ff^ht  gave  their  estates  the  deno« 

>UBalkm  of  tenant  right  estates*    From  hence  it  ap- 

pcued  that  the  fines  were  paid  upon  account  of  the 

^dmissian  to  the  new  estate ;  therefore,  that  the  Ibrd 

^  had«  right  to  admit,  had  a  right  to  the  fines. 

^  loid  granted  the  tenant  a'  new  estate ;  in  con-  ' 

weration  of  that,  a  fine  became  due  to  him  from 

^  tenant    The  only  question  then  seemed  to  be, 

whether  the  duke  had  a  right  to  admit,  and  the  tenants 

^^ed  to  agree  that  he  had ;  for  they  allowed  that 

^^  particular  tenant  died,  the  duke,  upon  the  admis- 

^  of  his  heir,  was  entitled  to  a  dropping  fine ;  nor 

^^  the  duke  be  entitled  to  his  dropping  fine,  if  he 

*^mt  the  admitting  lord.  Jf  he  had  power  to  admit,  ^ 
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and  had  a  right  to  a  fine  upon  the  detennination  ef 
a  particular  estate^  upon  the  death  of  a  particular 
tenant,  why  had  he  not  an  equal  power  to  admits 
and  an  equal  right  to  his  fines  upon  the  determinadon 
of  the  tenants  estates  in  general,  by  the  death  of  the 
last  admitting  lord?  It  was  very  extraordinary  i» 
allow  it  in  the  one  case  and  not  in  the  other.  If  s 
particuhu:  tenant  died»  his  estate  was  det&mined, 
and  his  heir  must  pay  a  fine  to  the  duke ;  yet  if  the 
last  admitting  lord  died,  all  the  estates  were  deter- 
mined, yet  the  duke  had  no  right  to  a  fine.  It  had 
been  Objected  that  this  was  multiplying  the  fines  cf 
the  tenants,  and  sidbjecting  them  to<finequent  bEurtheos 
of  this  kind ;  but  where  was  ^  inconvenience  ts 
the  teikants?  They  were  still  to  hold  during  thek 
pwn  fivto  and  the  life  of  the  lord  wh&  admitted  then; 
tfaflit  was  the  very  tenure  of  their  estates.  Nay,  if  a 
lessee  for  yeans;  or  any  other  donuhus  pro  iempart 
should  admit  them»  their  estam  would  be  good,  ac- 
cording to  these  admitt^ces,  daring  their  own  liva 
and  the  Ufe.  ofriniich  lord ;  and  the  determination  tf 
the  Idfjt^s  estate  would  have  no  influence  upon  theks.. 

Indeed,  if  there  should  appear  to  be  any  liaiid  sr 
contrivance  in  a  settlehnent  of  this  kind,  by  piittii^ 
ma  ntiinber  of  lives  successively,  on  purpose  to  mul- 
tiply  the  fines  of  the  tenants,  the  Court  wouM 
undoubtedly  interpose  in  such  a  case,  and  relieve 
them ;  but  in  this  case,  nothing  of  that  kind  could  b^ 
pretended.  Hiese  were  his  thoughts  on  the  8iib|ect; 
but  as  an  issue  had  been  insisted  on,  he  rauity 
agreed  to  it 

An  issue  was  accordingly  tried  at  the  bar  of  the 
{Uxatfi  of  JCiog's  Bench,  by  a  jury  of  Middleseiu 
Whether  a  general  fine  was  due  to  the  Duke  d 
Somerset  from  the  tenants  erf*  the  maaoca  of  Cock» 


BMtth,  &e«  w  next  admitting  lord,  tqpon  the  death 
if  the  Duchess  of  Somerset  The  jury,  by  the  direc- 
ion  of  the  Court,  brought  ip  a  Texdict  for  the  Duke 
if  Somerset. 

The  cause  came  on  again  before  the  ChancellcMv 
wbx>  decreed  the  tenants  to  pay  their  fines,  and  gave 
the  duke  his  costs. 

28.  By  the  custom  of  many  maftors  in  the  north, 
s  file  is  due  (m  the  death  of  the  last  admittii^  lord, 
iriiether  he  was,  at  the  time  of  his  death,  ia  possession 
«f  the  manor,  ounol^;  and  this  custom  was  held  good 
ipf  the  House  of  Lords. 

.  W-^Fhilip  Duke  of  Wharton"  became  entitled  by  ^^^ 
descent  to  several  manors  in  Cumberland  and  West^  2Sro.  Wk 
Aorland,  in  .which  the  custom  was,  that  the  tenants  ^^  ^^^- 
should  pay  a^  fine  upon  the  change  of  the  lord  by 
death.    In  the  year  I72I)  the  duke  sold  these  manors 
to  Mr«  Lowther ;  and  having  afterwards  withdrawn 
Ittmselfirom  ibe  kingdom,  he  died  in  Spain  in  the 
year  1721.   Mr.  Lowther  assessed  a  general  fine  upon 
ill  tilie  tiraants,  in  consequence  of  the  duke's  death, 
lAich  they  refiised  to  pay ;  he  filed  his  biD  in  Chan- 
tery  to  compel  the  payment  of  them.    Lord  Talbot 
dismissed  the  bill ;  but  the  Houses  of  Lords  reversed 
llie  decree,  and  declared  that  Mr.  Lowther  became 
entitled  to  a  general  fine  on  the  death  of  the  duke.* 

ao.  With  respect  to  the  quantum  of  the  sum  whfch  ^  "*^^ 
may  be  demanded  as  a  -fine,  it  is  probable  that  when  Te«n  Value 
fiaes  were  first  introduced,  they  were  at  the  mere  ^nded^ 
^  and  discretion  of  the  lords.    But  the  benevolence 
of  some  lords  established  fines  certain  in  particular 
iimiors,  while  they  continued  uncertain  in  others. 


.  ■ 


'  *  A  cu$tom  that  a  fine  is  due  on  eyerychaoge  of  the  lord  by 
^KenatioD  has  been  held  void.  For  by  this  means  the  tenanta 
onght  be  oppressed  by  a  muhkude  of  fines..    I  Inst*  59.k. 
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Nor  does  it  appear  that  the  courts  of  law  idtej 
before  the  reign  of  Queen  Elizabeth,  to  modei 
the  exercise  of  the  lord's  right  to  demand  whatevi 
he  pleased,  where  the  custom  had  left  the  amount 
the  fine  uncertain. 
Hobart  ▼.      .    SI.  It  was  resolved  by  the  Court  of  King's 
Jr^J!"??  6.  in  42  &  43  Eliz.  that  if  the  fines  of  copyholders 

admittance  be  uncertain,  yet  the  lord  cannot  dt 
or  exact  excessive  or  unreasonable  fines ;  £hat  if 
does,  the  copyholder  may  by  law  refuse  to  pay 
And  it  shall  be  determined  by  the  opinion  of 
justices,  before  whom  the  matter  is  depending,  eithi 
upon  demurrer,  or  upon  evidence  to  a  jury, 
confession  or  proof  of  the  yearly  value  of  th^ 
whether  the  fine  demanded  was  reasonable  or 
For  if  the  lord  might  assess  excessive  fines  at  his  pi 
sure,  all  the  estates  of  copyholders  would  be,  at  the 
will  of  the  lord,  defeated  and  destroyed* 
Willowe'8  39.  A  lord  of  a  manor  demanded  a  fine^of  5L6$.StL 

i3Rep.  1.     ^^^  ^^  admittance,  upon  a  surrender  to  a  cottage  and 

an  acre  of  pasture,  which  was  let  at  a  rack  rented 
5Ss.  a  y^ar.  It  was  resolved,  1st.  That  althougfa 
a  fine  be  uncertain  and  arbitrary,  yei  it  ou^t  to 
be  secundum  arbitrhm  bom  vki,  that  is,  reasonable* 
and  not  excessive ;  for  eacessus  in  re  quaUbet,  jure 
reprobatur  communis  The  common  law  forbids  any 
unreasonable  distress ;  if  an  excessive  or  unreason- 
able amercement  be  imposed  in  any  court  baron,  ot 
otiier  court,  which  is  not  of  record,  the  party  shall 
have  moderate  misericordia.  2d.  That  if  the  lord 
and  tenant  cannot  agree. about  the  fine,  and  the  \oA 
demands  more  than  a  reasonable  fine ;  the  same  shall 
be  decided  and  adjudged  by  the  Court  in  which  aogf 
suit  shall  be  brought  on  account  of  the  denial  of  such 
fine.    3d.  That  the  fine  demanded  in  this  case  was 
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unreasonably  for  this  was  not  a. voluntary  grant,'  as 
where  the  copyholder  has  but  an  estate  for  life. 

35.  In  trespass  the  question  was,  whether  the  lord  ^**,^7' 
might  assess  two  years  and  a  halPs  value  of  the  land,  Cro.  Car. 
according  to  the  rack  rent,  for  a  fine  ;  all  the  Court  ^^^- 
held  he  could  not,  for  it  was  unreasonable ;   that 

one  year  and  a  halPs  rent,  according  to  the  im- 
proved value,  was  high  enough  ;  but  that  the  tenant 
might  refuse  to  pay  two  years  and  a  half. 

34.  Lord  Keeper  Coventry  in  5,  and  again  in  13  Middleton 
Cha.  I.  held  that  one  year's  improved  value  was  a  ReJ|*^^*a. 
reasonable  fine.    Guarding  the  decree,  that  one  year'a  ^8- 
value  should  not  be  counted  a  fine  certain,  but  refer-  Lancaster, 
able  to  the  discretion  of  the  Court,  whether  it  was  W-  ^i. 
reasonable  or  not ;  and  that  the  payment  was^then 
directed,  because  it  was  reasonable. 

^.  It  appears  to  have  been  settled,  about  the  latter 
end  of  the  reign  of  Cha.  II.  that  two  years  improved 
value  is  a  reasonable  fine,   in  the  case   of  a  fine, 
arbitrary,  or  more  properly  arbitrable ;  and  the  courts  72^,!. 
^  not  permit  a  lord  to  take  more.  .  ^  Eait,  56. 

36.  MTiere  a  person  is  admitted  to  an  estate  in  l  Walk,  oa 

don   ASk\ 

remainder,  the  fine  is  usually  one  half.  But  a  2ded. 
tenant  for  life  must  pdy  the  whole  fine,  equally  as  if. 
be  were  tenant  in  fee,  in  cases  where  the  heirs  are 
finable.  For  the  admission  of  the  tenant  in  fee  is 
only  the  admission  of  an  individual;  when  he  dies,, 
^  heir  must  be  admitted. 

37-  In  some  manors  the  fine  usually  taken  for  two,  1  Burr.  207. 
Uv^es,  is  as  much  and  half  as  much  as  the  fine  for  one 
^ ;  and  the  fine  for  three  lives,  is  as  much  and  half. 
^  niuch  as  the  fine  for  two  lives.    This  must  be  un-  1  Watk.  483. 
<J«rgtood  of  persons  taking  successivi^  or  one  after 
^nother ;  for  if  they  take  as  joint-tenants,  or  tenants. 
^  common,  it  would  be  different 
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S8.  It  lias  been  stated,  that  a  j^enon  mho  acqmie^ 
a  copyhold  as  a  special  occupant  is  liable  to  a  fine^  m 
a  purchaser.  But  this  fine  shool^  be  proportioneito 
the  probable  duration  of  the  Ufe  of  the  ceOmque  eieu 

39.  The  fine  must  be  estimated  according  bKtkt 
improved  yearly  value ;  not  according  to  the  mlf 
under  a  lease.    In  a  modem  case  it  was  held,  that  no 

,  dedtiction  was  to  be  made  out  of  the  two  yearsiUI 
improved  value  on  account  of  die  land  tax ;  but  fift 
rents  were  always  deducted. 

40.  A  bill  in  Chancery  cannot  be  brougbt  bj  i 
copyhdder  to  be  relieved  against  an  excessive  iise; 
for  that  ought  to  be  tried  by  a  jury.  But  a  bill  iriD 
lie  io  setde  a  general  fine;  to  be  paid  by  all  the  c(^« 
hold  tenants  of  a  manor,  in  crater  feo  prevent  a  midli- 
|dicity  of  suits. 

41.  Where  copyhirfds  are  only  granted  for  fifes, 
without  any  tenant  right  of  renewal,  and  fiill  iot^ 
the  lord^s  hands,  there  the  fine  is  uncertain;  because 
it  bemg  in  the  option  of  the  lord  to  reriew  or  not,  k^ 
may  demand  whatever  sum  he  pleases. 

42.  In  order  therefore  to  support  a  custom  of  re- 
newal of  copyholds  for  lives,  the  plaintiff  mo^ 
allege  such  custom  to  be  on  payment  of  a  fine  certain ; 
forlt  witt  not  be  suflScient  to  allege  it  to  be  on  pay- 
ment of  a  reasonable  fine,  on  account  of  the  diifcultf 
of  ascertaining  the  quantum  of  such  fine.  If  s  cus- 
tom be  not  found  to  renew  cm  payment  of  a  finccef'* 
tain,  the  lord  may  insist  on  his  own  terms.  Ana  the 
only  proof  that  can  be  given  of  such  a  custorii  »,  tne 
fact  of  renewals  having  taken  place,  according  ^ 
sonie  certain  standard ;  that  is,  upon  a  fine  cerbwfl' 

45.  Where  a  person  holds  several  copyholds  rf*"^ 
samenianor,  the  lord  must  assess  anddeniWiatte 
fines  severally  j  for  the  tenant  may  refuse  to  psy  ^ 
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le  for  one^.  and  pay  it  for  the  odbenc    Lord  Coke 

iyUf  if  two  joint-tenants,  two  tenants  in  common^ 

t  tenant  for  life  and  the  remainderman^  join  in  a 

rant  of  a  copyhold,  one  fine  only  is  due.    But  this  Attree 

as  been  denied,  in  a  modem  case,  as  to  tenants  in  §Ea8t^^l75^ 

nmnon,  who  have  several  estates. 

44.  Where  a  fine  is  certain,  the  tenant  is  bound  to  When  pay- 
iy  it  immediately  npon  hk  admittance.    Otherwise  ^^^ 
rhereit  is  uncertain ;  because  as  the  copyholder  cannot 

eQ  what  the  lord  will  assess,  it  would  be  impossible 
br  him  to  provide  the  precise  sum ;  therefore  he  will 
te  a&owed  a  convenient  time  to  pay  it 

45.  Hie  lord  may  bring  an  action  of  debt  against  a  How  re- 
sopjholder  fbr  the  recovery  of  his  fine.    But  if  a  3  p.  wms. 
Mpyfaolder  in  fee  dies,  and  his  heir  waives  the  pos-  ^^  ^^ 
tesskm,  the  lord  cannot  bring  an  action  against  him  ante,  §  2.' 
for  the  fine,  but  may  seise  the  copyhold. 

46.  If  a  copyholder  be  admitted,  and  before  pay.  Sbutdewonh 
nent  of  the  fine,  the  lord  dies,  and  the  manor  de-  3  no^  1^. 
ioends  to  his  son  and  heir,  who  also  dies }  the  execu- 
tor of  the  son  may  maintain  an  action  of  assumpA 

•gainst  the  copyholder,  to  recover  the  fine ;  whether 
it  be  a  fine  certain,  or  at  the  will  of  the  lord. 

_  • 

♦7-  The  lord  may  recover  from  the  copyholder  the  Northwidc 
fine  assessed  by  him  on  admittance,  though  there  be  g  b|^^^' 
no  entry  of  the  assessment  on  the  court-rolls,  but 
^nly  a  demand  of  such  a  sum  for  a  fine,  afler  the 
^e  of  the  tenement  is  found  by  the  homage. 

*8-  By  the  statute  9  Geo.  I.  c.  29»  reciting  that 
i(mbts  had  arisen  in  the  law  respecting  the  power  of 
Wds  of  manors  to  seize  copyhdid  lands  parcel  of  their 
^ors,  on  the  neglect  or  refusal  of  peisons  to  come. 
^  and  be  admitted  tenants  ;  it  is  enacted^  that  fiane 
^crts  and  infants  may  be  admitted  to  copyhdd 
^^P^  by  their  attorney  or  guardian  j  and  in  default 
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of  appearance  the  lord  may  appoint  a  guardiaiii 
That  upon  every  snch  adoiittanGe  the  fine  may  b<| 
demanded  by  a  note  in  writing,  to  be  left  with 
infant  or  feme  covert  If  the  fine  be  not  paid 
three  months  after  such  demand,  the  lord  may  enl 
^  on  the  copyhold,  and  receive  the  profits  thereof 
he  is  paid  his  fine  and  costs,  &c.  By  the  4th  sectidBj 
it  is  enacted,  that  guardians  and  husbands  payiid 

such  fines,  shall  reimburse  themselves  out  of  the  renlj 

•  i 

;        and  profits  of  the  copyholds,  notwithstanding  thii 
1        deaths  of  such  infants  and  feme  coverts. 
OfHeriot..       49.  Besides  a  fine,  there  is  also  a  custom  in  manyj 

£24n'       «»*^^»^  ^^  «P<>^  **^«  death  of  every  copyholder, 
Bro.  Aii|.        though. only  for  life,  the  lord  becomes  entitled  to  his; 
*"^*"*^^'^' best  beast,  or  averium.    In  some  manors  it  is'th©: 
best  chattel,  under  wh;ich  a  jewel  or  piece  of  plate  it; 
included.    But  it  is  always  a  personal  chattel,  which 
immediately  on  the  death  of  the  tenant,  being  ascer* 
tained  by  the  option  of  the  lord,  becomes  vested  in 
him,  aa  his  property ;  and  is  no  charge  on  the  lands, 
but  merely  on  the  goods  and  chattels  of  the  tenant 
Ftker  r.  30.  A  custom  that  the  lord  of  a  manor  shall  have 

Cro!  BUz.  '  ^^  ^^^  beast  of  every  person  who  dies  within  the 
725.  manor,  whether  he  be  a  copyholder  or  not,  is  void; 

for  it  cannot  have  a  lawful  beginning  between  the 
lord  and  a  stranger. 

51.  Although  the  copyholder  be  busted  or  disseised, 
yet  the  lord  will  be  entitled  to  a  heriot,  fbr  he  still 
continues  to  be  a  legal  tenant. 
Narrice  ?.         52.  A  copyholder  for  life,  in  a  manor  where  the 

2  RoiTiUi.    ^^^^  ^^^^9  ^^  ^  ^^  tenant  died  seised,  a  heriot 
72.  should  be  paid,  was  disseised  or  ousted,  and  died; 

the  lord  having  first  granted  the  seignory  to  A.  for 
99  years,  if  the  tenant  should  so  long  live,  remain- 
der to  B.  for  4,000  years.    Two  questions  were  made. 
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1st,  Whether  any  hefriot  srbould  be   pai4   because 
the  copyholder  did  not  di^  $eised.     As  to  this  the    ' 
Court  held  clearly,  that  st  beriot  wa&  due  and  pay- 
able \  for  notWithgt^ding  the  cmdter  and  disseisin^ 
the  copyholder  still  continued  legal  tenant ;  and  such 
dise^isin  might  hat^  been  by  combination  to  defeat 
the  hrfd  of  his  heriofc     2d,    To  l^hom  the  heriot 
shorfd  bd  paid*     As  to  iJiis  the  Court  held  dearly, 
thdt  the  remaiiider^inan  lor  4^000  years  coald  have  no 
right  to  it,  because  the  copyholder  was  never  his 
tenant ;  and  as  to  the  grantee  for  99  years,  it  was 
doubted,  because  the  moment  the  copyholder  died, 
his  estate  was  determined. 
58.  A  heriot  is  only  due  on  the  death  of  the  legal  Trin.  ColL 

^  ®       v*.  Brown 

tenant;  not  on  the  death  of  the  person  entitled  to  1  Vera.  441. 
an  equitable  estate  in  a  copyhold.     And  the  lord  is  ^^'  ^y™- 
<ady  entitled  to  a  heriot  on  the  death  of  the  tenant 
who  has  an  interest  in    the  copyhold ;  not  on  the 
death  of  persons  for  whose  Kves  a  copyhold  is  granted. 

54.  If  a  copyholder  for  life,  on  whose  death  the  2  Ld.  Raym. 
lord  is  entitled  to  a  heriot,  becomes  a  bankrupt,  and 

the  copyhold  is  assigned  for  the  benefit  of  the  credi- 
tors j  this  transmutation  of  the  tenant,    by  act  of 
parliament,   shall  not  work  a  prejudice  to  the  lord, 
who  shall  have  a  heriot  on  the  death  of  the  copyholder; 
l>ut  not  on  the  death  of  the  assignee. 

55.  No  heriot  is  due  on  the  death  of  a  married  Anon, 
woman,  because  she  can  have  no  chattels.       -        , 

^*  In  many  manors  there  is  a  customary  compo' 
^on  as  \0s.  or  20  s.,  in  lieu  of  a  heriot,  by  which 
tlie  lord  and  tenant  are  both  bound,  provided  it  be  an 
indi^utably  ancient  custom.  But  a  new  composition 
•f  this  kind  will  not  bind  the  heirs  or  representatives 
^  either  party  ;  for  that  amounts  to  the  creation  of 
*  ne^  custom,  which  cannot  now  be  done. 

Vol.  I.  A  a 
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Snag  V.  Fox, 
Palm.  342, 


Attree 
V.  Seutt, 
6  East,  476. 


2  Inst.  13]. 
Austin  y. 
Bennett, 
1  Salk.  356. 


ParikCT 
V.  Gage, 
1  Show. 
Rep.  81. 
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57.  If  a  heriot  be  due  by  the  custom  of  the  manor, 
Dpon  the  death  of  the  tenant,  and  the  lord  purchases 
part  of  the  tenancy,  such  purchase  will  not  extinguish 
the  Iprd's  right  to  a  heriot;  for  the  tenant  is  still 
within  the  lord's  homage. 

'  58.  Where  a  copyholder  is  bound  to  pay  a  heriot, 
and  he  conveys  part  of  his  copyhold  to  one  person, 
and  part  to  another,  the  heriot  will  be  multiplied ; 
it  is  the  same  if  he  devises  it  by  will  to  several  per- 
sons in  severalty. 

59*  It  was  resolved  in  ^  modem  case,  that  where  a 
copyhold  estate  was  divided  into  two  parts  by  a  devise 
of  it  to  two  persons,  as  tenants  in  common,  each  of 
the  devisees  was  subject  to  the  payment  of  a  separate 
fine,  and  to  a  several  heriot :  that  if  one  of  the  two 
persons  surrendered  his  moiety  to  the  other,  the 
/estates  notwithstanding  continued  several,  and  were 
subject  to  several  heriots.  For  if  an  estate  held  by 
indivisible  services  was  divided  and  holden  in  seve- 
ralty, and  afterwards,  by  the  act  of  the  parties, '  came 
again  into  one  hand,  the  services  which  were  multi- 
plied should  continue  to  be  payable,  not  as  for  one 
tenement,  but  for  each  portion  respectively,  that  is, 
as  for  distinct  tenements ;  for  they  did  not  again 
become,  in  respect  of  the  lord,  one  tenement.  That 
this  doctrine  was  as  applicable  to  an  estate  held  in 
common,  as  to  estates  held  in  severalty. 

60-  In  the  case  of  heriot  custom,  the  lord  mav 
seize  the  best  beast  of  the  tenant,  or  whatever  is  due 
as  a  heriot,  wherever  he  can  find  it,  either  within  the 
manor  or  out  of  it ;  even  on  the  highway, 

61.  In  trover  on  not  guilty  before  Lord  C.  J.  Holt, 
the  question  being  about  a  horse  seized  for  a  heriot ; 
it  was  held,  that  either  heriot  service  or  heriot  custom 
was  seizable  oflT  the  manoi;  because  it  lies  in  prender. 

5. 
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63.    If  a  man  shortly  before  hi^  death  bargains  and  I>7er,  351  6. 
sells  all  his  horses  to  another,  without  any  considera- 
tion, tx>  defraud  the  lord  of  his  heriot,  it  is  void. 

63*    The  Court  of  Chancery  will  not  interpose  in  Wirty  v. 
favour  of  the  lord  in  the  case  of  heriots,  because  the  2  Ab.  Eo,  * 
custom  is  unreasonable ;  the  loss  a  family  sustains  ^79. 
being  thereby  aggravated. 
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Of  ike  :F(«:;fatun 
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Felony, 

.5.  jilienatiott  contrary  to  tk^ 
Custom. 

8.  Leases^  contrary  to  the  Cus- 
tom. 

12.  Unless    by    Licence   of  the  \  50.  Extent  of  a  ForfeUure. 
Lord.  .-    ™ 


34.  Ifon^appearance  of  the  Hdr 

to  be  admitted. 
39.  Of  a  Person  in  Remainder. 

41.  Of  a  Surrenderee. 

42.  Of  a  Devisee. 
45.  ;#f&o  may  forfeit* 


14,  ji  Covenant  that  a  Person 
shall    enjoy    is    no  .For- 
future. 
18.  fVaste. 

2 1 .  Disclaiming  Tenure, 
23.  Refusal  to  perforin  the  Ser^ 

vices, 
28.  Refusal  to  pay  Ftnes^ 
31.  Refusal  to  pay  Rent. 


52.  Hli&pe  Presentment  is  jiob- 
sary. 

64.  miat  dispenses  with  a  For- 
feiture. 

61.  Who  may  take  Advantage  of 
a  Forfeiture. 

63.  Where  Equity  relieves. 

67.  Where  Relief  has  been  r^ 
fused. 


I  Section  1. 

AS  Copyholds  were  originally  held  by  the  lowest 
and  most  abject  vassals,  the  marks  of  feudal 
dominion  continue  much  stronger  in  this  tenure  than 
in  any  other.  So  that  copyholds  are  not  only  subject 
to  the  saime  forfeituras  as  estates  held  in  soc^»  but 
also  to  a  variety  of  other  forfeitures,  particularly 
incident  to  them. 

2.  If  a  copyholder  be  attainted  of  high  treason, 
his  estate  becomes  forfeited  to  the  lord  of  the  manor; 
Hawk.  P.  c.  not  to  the  crown ;  except  by  the  express  words  of 
Skin.R.  8.     an  act  of  parliament     So  if  attainted  of  felony. 


Altainder  of 
Treason  (ir 
Felony. 


Tkle  Xi    CofSfhold,  €h.  v.  S  3—6.  857 

3.  A  person  to  whom  a  cc^yhold  is  devieed,  tot 
who  is  convicted  of  felony,  and  hanged,  before  ad- 
mittance, does  not  forfeit  such  copyhold. 

4.  Mr.  JeSkxieB  devised  a  copyhold  to  his  niece  Roe  v.  Hicks, 
Elisabeth  Je£feries,  wha  was  convicted  and  hanged  ^^***'^'^^' 
for  the  murder  of  the  t^statcH*.^  -^Miss  Jefiferies  was 

not  admitted,  tior  ever  did  any  act  ta  show  that  she 
was  the  lord's  tenant..  The  Court  was  of  opinion 
that  Miss  Jefieries  had  no  legal  interest  in  the  copy- 
hold, so  could  have  no  legal  remedy  to  recover  it ; 
and  having  neither  Jia^  in  re^  nor  ad  rem,  could  not 
forfeit  any  thing. 

5.  Copyholders  can  only  alienate  their  estates  in  Alienation 
t^e  manner  prescribed  by  the  custom ;  any  other  ^^^2totti. 
mode  of  alienation  will  operate  as  a  forfeiture.    Thus 

it  is  said  by  Littleton,  that  if  a  copyholder  aliens  by  ^  '^* 
deed,  it  is  st  forfeiture ;  for  a  copyholder  being  tenant 
dt  wiUi  such  an  act  would  amount  to  a  determination 
of  ids  wfll. 

6.  Lord  Coke  says^  if  a  copyholder  tnakes  a  char-  ^  lut.  59  a. 
ter  of  feoffinent,  or  tf  deed  of  demise^  for  life,  with-  co/cop. 
out  giving  livery  of  seisin,  it  is  no  forfeiture^  because  §  ^- 
liothing  passes.    According  to  Roll;  though  livery  is  l  RoU.  Ab. 
not  made,  yet  the  feoffiinent  is  a  forfeiture,  if  there  ^  ^'^^  * 

be  a  letter  of  attorney  to  deliver  seisin ;  because  then 
the  feoSde  may  at  any  time  perfect  the  conveyance. 
And  that  Lord  Coke  ought  to  be  understood  with 
that  distinction. 

Mr.  Hargrave  does  not  acquisce  in  Roll's  doctrine,  i  inst.  59  a» 
"  Fbr  (says  he)  the  criterion  of  forfeiture  of  a  copy-  ^*  ^* 
hold  by  alienation,  seems  to  be  the  actual  passing  of 
an  unlawful  estate,  to  the  lord's  prejudice.  In  the 
(Me  of  the  feoffinent,  no  interest  can  pass  until  livery  ( 
nor  is  it  Strictly  true  that  the  feo£fee  may  at  any  time 
I^^rfect  the  conveyance^  for  it  is  possible  that  beTore 
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livery,  the  feoffor  may  revoke  the  power  of  attorney, 

or  the  attorney  may  die,  or  refuse  to  execute  the 

authority.*' 
Vol.  1. 508.       7.  It  is  also  said  in  Roll's  Abridgement,  that  if  a 
^  '  copyholder  bargains  and  sells  his  copyhold  to  another 

in  fee,  it  is  a  forfeiture ;  although  the  deed  be  sot 
^^- ^^P-  '     enrolled.     But  this  position  has  been  denied  by  Lord 

Coke. 
Leases  con-  g.  It  has  been  stated,  that  a  copyholder  may  make 
(^stom.  ^  lesse  for  one  year.  But  if  he  makes  a  lease  for 
4  Rep.  26  a.  any  longer  term,  whether  by  indenture  or  parol, 
Jackman  v.  without  the  conseut  of  the  lord,  it  is  a  forfeiture ; 
Hoddeston,  unless  there  be  an  express  custom  to  warrant  it 
35  li  '  Thus,  where  a  copyholder  made  a  lease  for  three 
^\T'  years,  to  begin  the  next  Michaelmas  term,  and  the 

Hardioe,  .'  »  o  ^ 

Cro.  £lu.       lessee  died  before  Michaelmas,  it  was  hdd  that  it 

was  a  forfeiture. 

9.  By  the  particular  custom  of  some  manors,  a  copy* 
holder  of  inheritance  may  leas»  his  land  for  three 
years,  without  the  consent  of  the  lord. 

4  Rep.  26  a.       10.  Where  a  copyholder  leased  for  one  year,  and 

5a7?pl.^8.*     ®^  ^^^^  y^^^  *^  y®^»  during  the  life  of  the  lessor; 
Cro.  Ja.  308.  reserving  to  the  lessor  in  every  year  the  25th  day  of 

March ;   it  was  held  to  be  a  forfeiture.    For  it  was 
a  lease  for  two  years  at  least,  reserving  one  day :  so 
that  a  greater  estate  than  for  one  year  passed  in 
interest.     And  the  reserving  a  day  in  every  year  was 
but  a  shift,  to  avoid  the  forfeiture. 
Mathews  V.        11.  A  copyholder  agreed  to  make  three  several 
i^RoirAb.     l^^^s  by  indenture,  one  to  commence  after  another ; 
608,  pi.  10.    there  being  two  days  between  the  end  of  the  first, 
233.  *^d  ^^  commencement  of  the  second,  and  so  be- 

tween the  second  and  third.  He  made  them  accord- 
ingly, and  sealed  them  at  the  same  time.  This  was 
held  to  be  a  forfeiture,   for  it  was  an  apparent 
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fraud,  and  a  greater  estate  than  for  one  year  passed 
presently. 

12.  It  has  been  stated,  that  a  lease  for  any  number  Unless  by 
of  years,  made  by  licence  from  the  lord,  is  not  a  for-  tiiTllor/^ 
feiture  ;  and  that  in  such  case  the  lessee  may  assign  »nt€,  c.  3. 
his  term,  or  make  an  under-lease,  without  any  new  i  k,Jii.  Ab. 
licence  ;  for  the  interest  of  the  lord  is  discharged  by  ^^Q-  P**  i^- 
the  licence. 

13.  Lord  Chief  Baron  Gilbert  says,   if  the  lord  Ten.  296. . 
licences  the  copyholder  to  let  for  five  years,  and  he 

lets  for  three,  this  is  good.  So  if  the  lord  liciences  a 
copyholder  for  life  to  let  for  five  years,  if  the  copy- 
holder so  long  live;  and  he  lets' for  five  years 
absolute,  this  is- good;  for  the  limitation  is  implied  Hall  v;Ar.> 
by  law,  and  so  need  not  be  expi:essed.  But  if  the  pophTi05.. 
copyholder  had  an  estate  in  fee,  it  had  been  a  forfeit- 
ure of  his  estate  to  make  an  absolute  lease ;  because 
in  that  case  he  did  more  than  his  licence  allowed. 

14.  Where  a  copyholder .  made  a  lease  for  a  year  a  Covenant 
only,  according  to  the  custom ;  and  covenanted  that  ^****  ?  ^®'" 

•^  ^  SOD  shall  en-' 

after  the  end  of  the  year,  the  lessee  should  have  the  joy,  is  noFor- 
lands  for  another  year,  and  so  de  anno  in  annum  for  ^^}^^[^'    , 

•^        '  Montagues^ 

ten  years ;   it  was  held  to  be  no  such  lease  as  would  case, 
make  a  forfeiture ;  because  the  lessee  had  a  lawful    '^^'   *' 
estate  but  for  one  year  only. 

15.  LordC.  B.  Gilbert  seems  in  the  first  instance  Ten.  233. 
to  doubt  this  case,  because  the  words  covenant  and 

grant  make  a  lease.  He  afterwards  however  says, —  Tit.  32.  c.  5^. 
"  But  in  another  case  it  was  held  that  these  words, 
by  construction,  might  make  a  lease,  where  the  lands 
might  be  let ;  but  otherwise  where  the  lands  could 
not  be  let.  Which  distinction  seems  very  reasonable  ; 
for  the  words  themselves  do  not  import  a  lease ;  and 
it  would  be  a  very  injurious  construction  to  make 
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tkem  n  lease,  and  so  a&rfeiture,  wixe^i  they  only 
import  of  themselves  a  covenant.'* 
Tic.  Lease,         ]L6.  Jt  15  said  in  Bacon's  Abridgement,  that  iii  such 
•  *  a  covenant  it  would  be  better  if  the  words  were,  to 

permit  and  stiffh'  the  lessee  to  hold  the  lands*  Ear  a 
covenant  in  that  form  rejecting  freehold  lands, 
would  not  amount  to  an  immediate  lease ;  because 
the  words  permit  and  staffer  would  prove  that  the 
e&tajbe  was  stiU  to  continue  in  him  from  whom  tjie 
the  permission  came.  For  if  any  estate  thereby 
/  passed  to  the  covenantee,  he  might  hold  and  enjoy  it 
without  any  permission  from  the  covenantor.  There- 
fore in  such  case  the  covenantee  would  only  have  the 
bare  covenant  for  his  security  of  enjoyment;  without 
any  actual  estate  made  to  him. 

1  Inst.  59  a.       17.  |^r.  Har^rave   appears  to  acquiesce  in  this 

dpctriue — "Because  though  in  general  a  covenant 
amoiu^ts  to  a  lease,  yet  it  seems  harsh  to  give  sudi  a 
construction,  where  a  lease  amounts  to  a  forfeiture ; 
and  the  intention  of  the  parties  may  have  efiect  by 
Doc  r.         \5ray  of  agreement."    And  in  a  modern  case  it  was 

2  Term.  R.    settled,  that  an  executory  agreement,  for  a  lease  of  a- 
7^?-  copyhold,  did  not  operate  as  a  forfeiture. 

Wmio,  18.  Every  species  of  waste,  whether  voluntary  or 

X^.*  ^*  permissive,  not  warranted  by  the  custom  of  the  manor, 

4  Rot.  27  a.  ^j^  operate  as  a  forfeiture  of  a  copyhold, 

§  57.  19*  I-ord  Coke  says,  if  a  stranger  commits  waste 

oahV^s*  ^^^^  ^  copyhold,  without  the  assent  of  the  copy- 

'  4  Rep.  27  a.  hdder,  it  will  not  operate  as  a  forfeiture. 

In  Gomyn's  Digest,  the  contrary  doctrine  is  said  ta 
Tit.  Copy-  ij^ve  been  settled  in  Lutw.  802.  But.  Lord  Hard- 
Rook  V.  '  wicke  appears  to  have  considered  oopyfaotders  as 
iVr'^^'viiso  answerable  for  waste,  in  all  cases  ;^  except  whej:e 

1  Vcs.  4o2.  .         ,11  /•  ^    1 

occasioned  by  the  act  of  Godr 
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20.  A  copj/diolder  cut  down  more  timber  than  he  Attorney 
could  justify,  and  a  bill  beii^  brought  against  him  in  vbct^/' 
Cbanci^,  for  a  discovery  j  he  demurred,  because  it  2  Ab.  Eq. 
wiNiId  subject  him  to  a  for&itiure,  as  being  waste.  Doe  v. 
The  demurrer  was  allowed.  lY*!?^"'  cc 

.  .  llEajst,  56. 

21.  If  a  copyholder  disclaims  holding  of  his  lord,  Djjciaiming 
or  swears  in  court  that  he  is  not  the  lord's  copy-  J^4f^ 
holder ;  or  if  the  steward  shows  the  coiut-roU  to  a  §  57. 
cc^yholder,  to  prove  that  his  land  is  held  by  copy,  ' 

and  the  copyholder  asserts  his  estate  to  be  freehold, 
and  tears  the  court^roll ;  these  acts  will  operate  as  a 
forfeiture. 

22.  ^ut  if  a  copyholder,  in  presence  of  the  court,  idem, 
speaks  irreverent  words  of  the  lord,  as  that  he  exacts 

and  eiitorts  imreasonable  fines,  and  undue  services ; 
this  is  fineable  only,  and  no  forfeiture.  If  he  says  in 
court  that  he  will  devise  means  to  be  no  longer  the 
lord's  copyholder ;  this  is  neither  cause  of  fine  nor 
forfeiture;  for  perhaps  the  meant  he  intends  are 
lawful,  by  conveying  away  his  copyhold. 

23.  Copyholds  are  forfeited  by  the  neglect  or  re-  Refusal  to 
fiuial  of  the  tenant  to  perform  the  services  required  §^^/  ^ 
by  the  custom.    Thus,  if  a  copyholder  neglects  to  ^  Ro^-  A^- 
appear  at  the  court,  after  summons,  he  will  forfeit  QQb.  Ten. 
his  estate.    To  make  this  a  forfeiture,  there  must  be  ^^* 

a  particular  warning  to  each  tenant,  or  a  general 
notice  within  the  parish ;  after  which  it  is  a  forfeiture, 
without  any  express  refusal.  For  unless  the  copyy 
holders  attend,  no  court  can  be  held,  which  would 
be  highly  prejudicial,  not  only  to  the  lord,  but  to  the 
tenants. 

24.  A  copyholder  neglected  to  do  his  suit  and  Haminond  v. 
service  for  the  space  of  three  years  together.    The  3  ^J|,l«8'. 
question  was»  whether  this  wa6  a  sufiicient  causf  of 
fo^eiturep    It  was  said  by  the  Court  that  it  was  no 
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cause  of  forfeiture,  if  a  warning  was  not  given  ^aJ  t&i 
lord,  of  the  time  when  his  court  was  to  be  held,  and 
notice  thereof  given  to  the  copyholder  himself:  tl^ai 
the  withdrawing  of  his  suit  by  a  copyholder  was  on!) 
finable  ;  but  if  he  refused  to  do  his  suit  and  service, 
then  it  was  a  forfeiture. 

25.  Where  the  lord  required  the  copyholder  to  do 
his  services,  and  he  answered  that  if  they  were  doe 
he  would  do  them,  but  it  should  be  tried  at  law 
whether  they  were  due  or  not ;  this  was  held  not  ta 
be  a  forfeiture. 

26.  If  a  copyholder  is  confined  by  sickness,  or  is 
afraid  of  being  arrested,  or  is  a  bankrupt,  he  will  be 
excused  from  attending  the  lord's  court. 

27«  When  the  copyholders  are  assembled  in  the 
lord's  court,  they  are  bound  to  do  the  proper  busi- 
ness  of  the  court ;  and  if  they  refuse,  it  will  amount 
to  a  forfeiture. 

28.  The  refusal  of  a  copyholder  to  pay  the  fine  due 
on  his  admittance  is  a  forfeiture,  provided  such  fine 
be  certain ;  where  the  fine  is  uncertain,  a  refusal  \o 
pay  the  fine  assessed  by  the  lord,  upon  the  ground 
that  a  greater  fine  is  demanded  than  is  warranted  by 
the  custom,  will  not  amount  to  a  forfeiture. 

29«  If  the  fine  be  uncertain,  though  a  reason- 
able fine  be  assessed,  yet  as  no  man  can  provide  for 
an  uncertainty,  the  copyholder  is  not  bound  to  pay 

• 

it  presently  upon  demand ;  but  shall  have  a  conve- 
nient time  to  discharge  it,  where  the  law  does  not 
appoint  a  day  certain  for  its  payment.  If  however 
it  is  not  paid  on  the  day  appointed,  the  estate  wiU  be 
forfeited.  I 

30.  Though  the  fine  assessed  be  reasonable,  yet  the   ' 
lord  must  appoint  the  time  and  place  where  it  must 
be  paid  ^  because  it  stands  upon  a  point  of  forfeitorer  i 
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of  the  estate  :  and  the  copyholder  is  not  obliged  to 
cany  his  fine  always  about  him.  Where  the  fine  is 
certain,  the  copyholder  is  obliged  to  pay  it  imme- 
diately upon  admittance. 

31.  If  a  copyholder  is  bound  by  the  custom  to  the  Refusal  to 
pa}Tnent  of  a  rent  to  the  lord,  and  refuses  to  pay  it,  P*^  5^®**'" 
he  will  forfeit  his  copyhold.     Such  a  refusal  must  §  57. 
however  be  founded  on  the  principle  that  the  lord  has  ^^^-  ^*°' 
no  right  to  the  rent ;  which  implies  a  disclaimer  of  ante,  j  25. 
the  tenure.     For  if  the  copyholder  admits  the  lord's 

claim  to  the  rent,  but  says  he  has  no  money,  or  makes 
any  other  excuse  of  that  sort,  it  is  no  forfeiture. 

32.  "Where  a  copyholder  was  absent  when  the  lord  Critp  v. 
demanded  the  rent,  and  no  person  was  there  to  pay  Cro.  EHz. 
it,  which  is  a  refusal  in  law,  yet  the  Court  doubted  ^^^• 
whether  it  was  a  forfeiture,  as  it  did  not  amount  to 

a  voluntary  refusal :  and  two  of  the  Judges  said,  there  Hob.  135. 
ought  to  be  a  demand  from  the  person  of  the  copy-  225/  ^' 
holder,  to  make  it  a  forfeiture. 

33.  Where  the  estate  of  a  lord  of  a  manor  ceases  by  8  Rep.  92  m. 
limitation  of  a  use,  and  is  thereby  transferred  to  an* 

other  person,  who  demands  rent  of  the  copyholder, 
and  he  reftises  to  pay  it,  this  is  no  forfeiture,  without 
notice  given  to  tJhe  copyholder  of  the  alteration  of 
the  use  and  estate. 

34.  Where  copyholds  are  descendible,  the  heir  is  Non-appcar- 
hound,  on  the  death  of  his  ancestor,  to  come  to  the  h^,  ^^  be 
lord's  court,  and  require  to  be  admitted.     If  he  neg-  admitted.  - 
lecte  to  appear  within  the  time  prescribed  by  the 

custom  of  the  manor,  a  proclamation  is  made  for  him 

to  come  in  and  be  admitted ;  if  he  does  not  then 

appear,  farther  proclamations  are  made,  at  the  two 

or  three  next  courts  according  to  the  custom  j  and  if  ^ 

he  does  not  appear  immediately  after  the  last  procla- 

Elation,  the  lord  may  seize  the  copyhold  as  forfeited. 
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35.  If  the  heir  (rf  a  copyholder  is  beyond  sea  at  the 
tone  of  his  smcestor's  death,  or  within  age,  or  ^ 
cenipos  mentis^  or.  in  prison,  his  non-appearance  at  the 
lord's  court  to  be  admitted^  will  not  amount  to  a 

forfeiture* 

36.  The  custom  of  a  manor  was  that,  those  who 
claimed  copyholds  by  descent,  ought  to  come  at  the 
first,  second,  or  third  court,  upon  proclamation  made, 
to  take  up  their  estates  j  or  else  they  should  be  for- 
feited. A  tenant  of  the  manor,  having  issue  in- 
heritable by  the  custom,  died,  such  issue  being  at  that 
time  beyond  sea ;  the  proclamations  all  passed,  aad 
the  heir  did  not  appear  for  two  years  j  upon  his  re- 
turn he  prayed  to  be  admitted  to  the  copyhcJdj  aad 
preferred  the  lord  his  fine  in  court,  which  the  lord 
refused  to  accept,  or  to  admit  the  heir,  but  seiflcd 
the  land,  as  forfeited.  It  was  adjudged,  that  thtf  m 
no  cause  of  forfeiture,  because  the  heir  was  beyond 
sea  at  the  time  of  the  proclamations }  and  the  lord  wat 
at  no  prejudice,  for  he  had  taken  all  the  profits  of  the 
land  in  the  mean  time. 

37.  It  seem*  to  be  now  held,  that  there  must  be  a 
particular  custom  to  warrant  the  forfeiture  of  a  ccjS' 
hold,  by  the  mere  non-appearance  of  the  heir  to  b? 
admitted.  That  by  the  general  custom,  the  kmi » 
only  authorized  to  seise  the  land, .  until  the  tenant 
comes  in  to  be  admitted.  It  is  also  required,  thatd> 
the  proceedings  be  strictly  conformable  to  the  cus- 
toms of  tlie  manor  j  and  the  proclamatioDS  ftovei 
viva  voccy  not  by  the  court^roUs  only  j  otherwiae  n^ 
forfeiture  will  be  incurred. 

38.  At  a  court-biuron  holden  for  the  manor  of 
Featherstoae  in  178i5,  the  homage  presented  the 
death  of  Sir  S.  HeKer,  and  aa  entry  of  a  prod»fl»^ 
mation  on  th6  rolls  was  made  as fofloWs I'^hi^ 
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tort  puUic  proclamation  was  made,  for  the  first 

me,  for  the  heir  of  Sir  S.  Helier,  Kniglit,  deceased, 

>  come  into  court,  and  be  admitted  tenant  to  all  and 

ingular  the  messuages,  &c.  within  the  precincts  of 

^is  manoF,  w^teof  the  said  Sir  S.  Heli»  died  seised; 

p  else  the  same  would  be  seised  by  tile  lord  of  the 

aid  mauoF  fof  want  gS  a  tenant.     But  nobody  came 

Ato  shewed  any  title  \o  tibe  same ;  thereftre  such 

te&uk   and  tlus  preclamatiovi  are  reeorded.'*    Two 

ither  sinnkiF  proclamations  were  made,  at  two  subset 

l^nt  oouFts,  &e.     1^  an  entry  on  the  rolk  of  a 

imall  eouFt,     and  court-baron  hotden  in    1786,   it 

appeared  as  leUows : — *<  At  ,this  court  a  precept  was 

israed  by  the  steward  of  the  manor^  and  delivered  to 

IT.  B^  bailiff  and  officer  of  the  manor,  directing  him 

to  seise  into  the  hands^  of  the  lord,  all  and  singular 

the  se^^eral  copyhold  mescruages^  &c.  which  are  situate 

ind  being  in  R^a^erstone,  &c.  of  which  Sir  S.  Helier 

^^  seised ;  and  to  return  the  precept  at  the  next 

court  to  be  holden  on,  &c.'^    'Biy  another  entty  on 

the  rolls  H  s^peared  as  fallows : — **  At  thi9  court 

W.  B,  bail^  of  this  manor,  aad  officer  of  this  court» 

returned  die  precept  which  issued  and  was  delivered 

to^hifli  at  the  last  court,  holden  for  this  manor,  in 

«Wfy  thing  obeyed  and  eiteeuted ;  to  wit,  that  he 

^^  triien  actual  possession  of,  and  seised  into  the 

tiands^  of  the  lord  of  the  manor,  all  tihose  copyholds 

&c.  ifhereof  the  swd  Sir  S.  Hdier  died  seised,  as  by 

*te  said  precept  he  was  commanded."    At  a  subse- 

^9^^  courts  the  lord  of  the  manor  granted  the  said 

^o^hrfd  premises  to  a  stranger,  his  heirs  and  assigns 

fef  dwr,  acoording^to  t*e  custom  of  the  said  manor^ 

y^  was  admitted  tenant,  paid  the  lord  a  fine  of 

^^j  and  made  his  feafty.    The- heirs  at  law  ofSir 

^  HeBer  ^Ar  not  apjrfy*- to  be  admitted  till  the  year 
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1788,  when  they  were  refused  ;  and  in  consequencd 
thereof  brought  their  ejectment.  A  verdict  vai 
found  for  the  plaintifl&,  subject  to  the  opinion  of  Ad 
Court  on  the  above  case. 

After  several  arguments  Lord  Kenyon  said, — **  Tte 
first  point  made  is  on  the  supposed  forfeiture,  bf 
reason  of  the  heirs  of  Sir  S.  Helier  neglecting  to  come 
to  the  lord's  court  to  be  admitted  as  his  tenants,  and' 
to  satisfy  the  lord's  claim  of  the  fruits  of  his  tenun^ 
I  cannot  but  observe,  that  the  interest  of  the  lord  of 
this  manor  was  not  very  deeply  concerned  in  the 
heir's  not  coming  in  to  be  admitted,  because  it  » 
stated  that  no  fine  was  due  on  admission.     The  case 
does  indeed  state,  that  he  had  a  minute  interest; 
namely,  a  relief  of  3^.  Qd. ;  but  however  smaU  th» 
fruit  of  tenure  was,  the  lord  undoubtedly  had  a  right 
to  it ;  and  to  see,  by  the  inspection  of  his  court'^rolb, 
who  were  his  tenants.    But  the  severity  of  the  law 
in  these,  as  in  kll  other  cases  of  forfeiture,   warrants 
the  courts  in  taking  care  that  there  is  ^the  greatest 
accuracy  in  the  lord's  proceeding.     It  is  so  in  the 
case  of  outlawry,  and  all  cases  of  criminal  proceed- 
ings.     Several  cases  were  mentioned,  which  show 
that  a  general  forfeiture  of  a  copyhold  estate,  for  not 
coming  in  to  be  admitted,  does  not  accrue,  unless 
there  be  a  custom  to  warrant  it.     In  such  cases  the 
lord  has  only  a  right  to  enter  into  possession,  to  satisQr 
himself  of  the  injury  he  sustains  for  the  want  of  a 
tenant ;  he  can  only  retain  the  possession  gwusgut. 
It  seemed  almost,  and  would  have  been  very  ptopedy 
admitted  in  the  argument,  that  if  the  lord,  hating  a 
right  to  seise  qtiousque,  did  seise  absolutely,  there  was 
a  defect. in  the  seisure  which  vitiated  the  whole. 
But  it  was  contended  that  there  was  no  defect  in  the 
aeisure,  for  that  the  Court  might  presumei  for  any 
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thing  diat  appeared  to  the  contrary,  that  the  lord  did 
only  seise  till  a  tenant  came  in  to  be  admitted ;  and 
that  omnia  presumuntur  solemniter  esse  acta ;  but  I 
think,  that  sufficient  appears  in  the  case,  to  show 
that  the  seisure  was  irregular.  A  seisure  generally, 
and  undefined,  must  necessarily  be  a  seisure  of  the 
whole  property  j  if  it  were  not,  what  other  line  could 
be  drawn  ?  So  an  entry  upon  an  estate  generally,  is 
an  entry  for  the  whole  ;  and  if  it  be  for  less,  it  should 
be  so  defined  at  the  time.^  The  case  however  does 
not  rest  on  this  observation,  for  we  collect  from  sub- 
sequent acts  of  the  lord,  which  are  unambiguous, 
what  his  idea  was  when  he  did  seise  ;  for  he  made 
an  absolute  grant  of  the  whole  of  this  property  to  the. 
defendant,  his  heirs  and  assigns  for  ever,  taking  a 
fine  of  692L  for  his  admission.  Then  I  am  bound  to 
say,  tliat  the  lord  entered  as  for  an  absolute  forfeiture ; 
and  as  this  is  a  proceeding  where  the  most  strict 
regularity  is  necessary  in  all  its  parts,  we  are  warranted 
in  saying  that  here  was  no  seisure  binding  on  the 
parties.*' 

The  other  Judges  concurring,  judgement  was  given 
for  the  heirs  of  Sir  S.  Helier. 

39*  Where  the  custom  of  the  manor  requires,  that  Of  a  Per- 
a  person  taking  an  estate  in  remainder,  shall  come  ^ainder.*" 
in  and  be  admitted,  the  lord  may  seise  qiumsque  the 
tenant  comes  in.  And  the  proclamations  being  in 
general  terms  for  any  person  to  come  in  and  make 
title,  and  the  presentment  of  default  being  also 
general,  are  good ;  though  the  person  in  remainder 
^ere  known,  and  named  in  the  surrender. 

40.   In  a  modem  case,  which  has  been  already  Doe  ?. 
stated,  where  a  remainder-man  refused  to  come  "^  s^bmu  622. 
uid  be  admitted,  the  custom  requiring  that  persons 
^  remainder  should  come  in  and  be  admitted  ;  there 
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was  a  presentment  by  the  homage,  that  E.  I.,  who  was 
tenant  for  ^^^  died  seised ;  and  three  prodamatiens 
were  made  at  three  diflerent  conrts,  that  if  any  per- 
son or  persons  would  come  kito  Comt  and  make  any 
just  cfedm  to  the  lands  wh^eof  the  tenant  for  Wb 
ified  seised,  such  person  or  persons  shocdd  come  into 
court  and  take  admission  to  the  same.  No  one' 
coming  to  be  admitted,  a  precept  was  issued  by  tlie 
stew^  of  the  manor,  directed  to  the  bailifi^  autho- 
rizing him,  in  the  presence  of  two  or  more  copyhold 
tenants  of  the  manor,  to  seise  into  the  hands  of  the 
lord,  guousque  the  tenant  should  come  in  to  be  ad- 
mitted, all  such  copyhol4  lands,  &c.  to  and  for  the 
use  of  the  hird.  The  lands  were  accor&igfy  seised 
by  the  bailiiP,  and  the  lord  made  a  lease  and  broagfat 
an  ejectment. 

It  was  objedied,  that  the  next  tenant  being  known 
and  named  in  the  roHs,  the  proc&mations  and  the 
presentment  should  have  been  against  her  by  name. 
*  liOit)  BHenboroi^  delivered  the  judgement  of  the 
Court.     He  said,  the  question  was,  whether  the  pie- 
sentnsettt  that  tj)e  tenant  fbr  Hfe  died  seised^  and  the 
proclamations  made,  '<  that  if  any  person  would^come 
into  court  and  make  just  daim  or  title  to  the  laeds 
whereof  E.  L  died  seised,  such  person  shoiild  came 
into  court  asxd  take  admisston  <^  the  same,*^  was  wf- 
ficienft.    No  authority  had  been  cited  in  support  rf 
this» objection;  but  it  rested  wIk^  in  what  was saii 
to  be  the  usuid  practice  in  courte-baren,  of  mentJonffl^ 
in  the  presentment  and  prodamations  the  name  of 
the  person,  when  known,  who  ought  to  come  in  and 
h^  admitted.     If  the  tenant^   indien  known,  were 
Ukefy  to  be  prejudiced  by^  not  being-  named;  ffef 
cri^edaen  wwdd  ha^  weight ;  and  though;  astJie  d^ 
jeet  of  ikay  prcsentmetft'  was  fbr  the  informatron  an* 
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instruction  of  the  lord,  it  would^  in  respect  of  him, 
be  better  to  mention  the  person  who  ought  to  come 
ia  and  be  admitted,  when  known  ^  yet,  in  respect  to 
the  heir  or  remainder-man,  this  was  not  the  purpose 
of  the  presentment,  nor  were  the  proclamations  in- 
tended to  inform  persons  of  their  titles,  but  to  give 
notice  to  those  who  had  a  right  to  be  admitted,  that 
the  tenancy  was  vacant,  and  that  the  lord  required 
of  those  who  were  entitled,  to  take  upon  themselves 
the  tenancy ;  and  it  seemed  suflScient,  so  far  as  the 
tenant  was  concerned,  if  the  presentment  and  pro- 
clamations were  in  the  general  terms  used  on  this 
occasion.  For  these  reasons,  the  Court  thought  there 
should  be  judgement  for  the  lord. 

41.  A  custom  that  the  person  to  whose  use  a  copy-  Of  a  Sur« 
hold  is  surrendered,  shall  come  in  and  be  admitted,  '^pd^"*^- 
after  three  proclamations,  or  otherwise  that  the  lands  Dilliston, 
shall  be  forfeited,  is  good-     But  in  a  case  of  this  49^^""' 
kind,  infancy  will  excuse. 

4&!.  It  has  been  stated  that  copyholds  are  indirectly  Of  a  Devisee, 
devisable.     In  such  a  case,  the  non-appearance  of  a 
devisee  to  be  admitted  operates  in  general  as  a  for- 
feiture. 

43.  A  copyhold  was  devised  to  six  persons  upon  Roe  v. 
certain  trusts  ;  one  offered  to  be  admitted  and  to  pay  2  Wiu!'i62. 
his  proportion  of  the  fine,  which  the  lord  refused, 
unless  he  would  pay  the  whole ;  the  other  five  de- 
clined  the  trust.  The  lord,  after  three  proclama- 
tions for  the  six  trustees  to  come  in  and  be  admitted, 
seised  for  the  forfeiture.  The  Court  held,  that  the 
lord  ought  to  have  admitted  the  person  who  offered 
hiinself,  and  then  he  might  have  proceeded  to  recover 
his  fine  from  the  six  devisees,  if  it  was  due  either  by 
l^w,  or  the  custom  of  the  manor ;  and  that  he  had  been 
too  hasty  in  entering  for  a  supposed  forfeiture  before 
Vol.  I.  B  b 
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^mittaiioe.  A  seisun  qtumsque  was  till  somebody 
csffie  to  be  admitted;  so  that  it  was  clear  the  loni 
had  no  right  to  seise. 

44.  The  lord  of  a  manor,  caimot  bring  a  bill  in 
Chancery  against  a  copyholder,  to  compel  him  to 
come  in  and  be  admitted  tenant;  for  he  has  his 
remedy  at  law,  by  making  proclamations  so  many 
court  days.  But  if  there  be  any  confusion  arising 
from  copyhold  lands  being  blended  together,  the  lofd 
may  bring  a  bill  of  discovery,  to  ascertain  the  lands. 

45.  All  persons  of  sufficient  understanding  may 
forfeit  a  copyhold  ;  but  a  man  of  nonsane  mem(»y, 
an  idiot,  or  a  lunatick,  are  unable  to  forfeit*  So  an 
infant  under  fourteen,  because  he  wants  discretion. 
But  an  in£uit  at  the  age  of  diseretion  may  forfeit  his 
copyhold,  not  by  o&nces  which  proceed  from  aeg* 
ligence  or  ignorance,  but  by  such  as  proceed  £rom 
contempt. 

46.  A  feme  covert  cannot  by  any  act  of  her  own 
forfeit  her  copyhold ;  because  she  is  not  smjttris  ted 
sub  potesUUe  viri.  But  she  may,  by  an  act  done  with 
the  consent  of  her  husband^  incur  a  forfeiture.  And 
it  was  resolved  in  27  Bliz.  that  where  a  wcmian 
tenant  for  life  takes  a  husband,  who  conunits 
waste  and  dies,  the  estate  of  the  wife  is  forfeited. 

47.  By  the  statute  9  Geo.  I.  c  29*  S  5-  i*  »^ 
enacted,  that  no  infant  or  feme  covert  shall  forfeit 
any  copyhold  messuages,  |ec.  for  their  neglect  or 
refusal  to  come  into  any  court  or  courts  to  be  kept 
for  any  manor,  whereof  such  messuages,  &&  are 
parcel,  and  to  be  admitted  thereto ;  nor  for  the 
omission,  denial,  or  refusal  to  pay  any  fine  impesed 
or  set  on  their  admittances.  And  by  the  sixth  section 
it  is  provided,  that  if  the  fines  so  imposed  shall  not 
be  warranted  by  the  custom  of  the  manor,  or  shall 
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be  unldivfitl^  then  nuch  iiifaiit  or  feme  dovert  shall 
be  at  liberty  ix^  cimttw^n  th^  l^galiQr  of  such  fine 
or  fines* 

48.  It  was  resolved  in  a  modem '  case,  that  if  one  I>oe  r. 

U   1* 

of  severtd  coheirs  of  a  copyholder  be  a  feme  covert,  stctoR. 
and  the  lord  seises  the  whole  ei^tate,  in  default  of  the  1^2. 
heiri^  not  coniing  in  to  be  admitted,  after  three  pro- 
diufnations,  without  first  Itppointing  a  guardian  for  . 
the  fbme  covert,  according  to  this  act,  a  seisure  of 
the  whole   estate  is  irregular  j  though  it  wa^  not 
kno?ni  to  the  lord  that  one  of  the  heirs  was  a  feme 
covert. 

49.  This  statute  is  confined  to  the  cases  ex-  Kensington 
pressed;  namely,  title  by  descent,  or  surrender  to  v.Manseii, 
the  use  of  a  will ;  and  does  not  extend  to  a  title 

under  a  deed. 

50.  A  forfeiture,  in  general,  only  extends  to  the  Extent  of  a 
copyhold  in  which' the  act  has  been  done.    Foe  if  a  Forfeiture- 

Xotverner  v 

copyholder  be  seised  of  Black  Acre,  White  Acre,  and  Cromwell,  * 
Green  Acre,  and  commits  waste  in  Mack  Acre,  it  is  Gi^!  Ten  ^* 
thereby  forfeited ;  but  there  is  no  f(»feiture  of  White  217. 
Acre  OT  Gkeen  Acre. 

51.  If  a  copyholder  makes  a  feoffment  of  one  acre  Fuller  ▼. 
of  his  copyhold,  all  is  not  forfetcd,  but  ojdy  that  Terry. 

•      _.^''  ^  ^  \  Roll.  Ab. 

sere.    But  if  a  copyholder  cuts  down  a  tree  growing  509. 
?pto  any  part  of  his  copyhold,  this  is  a  forfeiture  of  21?' Je"* 

^*  Some  acts  amount  to  a  forfeiture,  the  moment  where  Pre- 
ttey  are  committed :  others  are  not  forfeitures  til)  s^atment  is 
they  are  presented  by  the  homage,  in  the  lord^s  court.  Co.  Cop. 
Oflfences  which  are  apparent  and  notoriotw,  of  which  *,.^^»  ^" 
the  lord,  by  common  presumption^  cannot  choose  but  246. 
have  notice,  are  forfeitures  immediately.    But  pre- 
^tment  by  the  homage  is  necessary  in  those  cases 
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where  the  lord  cannot  be  presumed  to  have  notice  of 
himself;  as  where  the  tenant  is  convicted  of  treason 
or  felony,  or  makes  an  alienation  contrary  to' the 
custom. 

5S.  It  was,  however,  resolved  in  the  case  of  East  v. 
Harding,  where  a  copyholder  incurred  a  forfeiture 
by  making  a  lease,  that  presentment  was  not  abso- 
lutely necessary,  but  only  for  the  lord's  better  in- 
struction of  his  title,  that  the  lord  may  take  advantage 
of  a  forfeiture  before  presentment.  But  Lord  Chief 
Baron  Gilbert  says,  it  is  safer  to  get  all  forfeitures 
presented ;  and  if  there  be  a  particular  custom,  it 
must  be  pursued. 

54.  Forfeitures  may,  in  many  cases,  be  dispensed 
with  by  the  act  of  the  lord.  Thus,  if  a  copyholder  has 
broken  the  customs  of  the  manor,  by  committing  waste, 
refusing  to  perform  his  services,  or  to  pay  his  rent, 
the.  forfeitures  arising  from  these  acts  may  be  dis- 
pensed with  by  a  subsequent  acceptance  of  rent,  or 
other  act  by  which  the  lord  acknowledges  the  copy- 
holder to  be  his  tenant. 

55.  If  a  copyholder  commits  a  forfeiture,  and  the 
lord  pro  tempore^  having  a  legal  title,  grants  an  ad- 
mittance, it  will  operate  as  a  dispensation  of  the  for- 
feiture; not  only  as  to  himself,  but  as  to  the  person 
in  reversion ;  for  such  a  new  grant  and  admittance 
amounts  to  an  entry  for  the  forfeiture,  and  a  new 
grant  But  a  lord  by  wrongcannot  by  such  an  adnut^ 
tance  purge  the  forfeiture,  so  as  to  bind  the  rightful 
lord. 

56.  A  copyholder  cut  timber,  sold  it,  and  died ; 
the  succeeding  lord  brought  an  ejectment  against  the 
heir,  who  pleaded,  that  in  trespass  brought  by  hiiSf 
the  lord  (now  plaintiff)  justified  for  taking  a  heriot. 
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The  Court  said,  that  justification  for  heriot  service  Gilb.  Ten. 
on  seisin  of  the  ancestor,  was  an  acceptance  of  the  heir  ^^' * 
as  tenant,  and  purged  the  forfeiture. 

57.  It  was  said  in  this  last  case,  that  where  there  is 
an  actual  entry  by  the  lord  in  the  lifetime  of  the  copy- 
holder,  for  a  forfeiture  by  him,  no  acceptance  after 
will  purge  the  forfeiture.  And  though  it  never  was 
presented  bjr  the  homage,  that  was  not  material,  it 
being  a  thing  notorious. 

-  58.  Lord  Coke  says,  some  make  this  difference,  Co.  Cop,. 
that  those  forfeitures  only  which  destroy  not  the  copy-  qj|^*  j 
hold,  are  confirmable  by  subsequent  acknowledge-  334. 
ment,  and  not  those  forfeitures  which  tend  to  the 
destruction  of  a  copyhold.     As  if  the  copyholder 
makes  a  feoffinent,  by  this  the  copyhold  is  destroyed ; 
therefore  no  subsequent  acknowledgement  of  the  lord 
will  confirm  it.  And  in  the  Supplement  to  Lord  Coke's  #  n. 
Copyholder,  it  is  said,  that  if  a  copyholder  levies  a 
fine,  makes  a  feoffinent,  or  suffers  a  common  reco^ 
veiy,  which  destroy  the  estate,  no  acceptance  of  rent, 
or  act  done .  by  the  lord,  will  be  available  to  make 
the  estate  good.     But  where  the  custom  of  the 
manor  only  is  broken,  as  if  the  copyholder  makes  a 
long  lease,  or  refuses  to  pay  his  rent,  or  to  be  sworn 
of.  the  homage,  or  commits  waste,  there  his  estate 
may  be  afterwards  confirmed, 

59.  .This  doctrine  has  been  denied  in  a  modem  j)^^  ^^ 
case,  in  which  it  was  held,  that  a  forfeiture  by  a  Helier, 

^  TTprm  n 

copyholder's  levying  a  fine,  might  be  waived  by  the  152. 
k)rd.  In  that  case  the  lord  suffered  many  years  to 
elapse  without  taking  advantage  of  the  forfeiture,  and 
by  several  solemn  acts  in  his  court,  recognized  the 
person  who.  levied  the^  fine  as  his  tenant.  It  was 
first  presented  that  he  died  seised ;  then  the  lord  re- 
quired the  heir  to  come  in  and  be  admitted.    These, 
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said  Lord  Kenyan,  were  as  solemo  acts  of  recogni- 
tion, as  the  admittq^ce  of  ttie  copyholder  in  Milfax 
V.  Baker ;  and  he  did  not  think  he  was  straining  that 
case  in  saying,  that  any  act  equally  soleion  on  the 
part  of  the  lord,  was  sufficient  tp  preclude  him  from 
taking  advantage  of  the  forfeiture. 

60.  Where  the  lord  is  ignorant  of  the  a^  by  which 
a  copyhold  has  been  forfeited,  nothing  done  by  him 
will  operate  as  a  dispensation  of  the  forfeiture*  And 
it  seems,  th^t  if  the  lord  accept3  a  surrender  from  a 
tenant,  who  has  committed  a  forfeiture,  this  is  no 
dispen9ation  or  bar  to  the  entry  of  the  lord,  or  hisi 
lessee ;  if  the  cause  of  forf<^ture  be  such  a$  the  lord 
might  well  be  supposed  ignorant  of,  otherwise  not ;  as 
making  a  private  lease.  But  for  failure  of  suit  of 
court,  or  nonpayment  of  rent,  &^.,  it  is  otherwise^ 
because  he  caAnot  be  presumed  ignorant  of  tbeae. 

61.  The  lord  of  the  manor  is  in  general  the  oidy  per- 
son who  can  take  advantage  of  the  forfeiture  of  a  copy- 
hpld.  Even  a  leasee  for  years  of  the  manor  shall  take 
advantage  of  a  forfeiture,  for  he  is  domnuspro  tem/portn 

62.  In  all  eases  of  forfeiture  for  tiieason  or  felwy 
9  Rep.  107  a.  by  a  copyholder,  tlie  lord  becomes  entitled  to  the 
Duke  of  eopyUold,  and  not  the  king,  unless  there  be  a  speqal 
Marsham,  *et  of  parliament  for  that  purpoee.  And  where  by 
Hard.  432.     ^q  statute  12  Cha.  II,  dOi  the  lands,  tenements  aiui 

hereditaments  of  the  regioides  were  forfeited  to  the 
Crown,  JuQrd  Hale  held,  that  oopyholds  were  not  in- 
cluded ;  for  if  a  copyhold  was  forfeited  by  this  act  to 
the  Crown,  it  would  be  thereby  destroyed,  and  pass; 
by  letter^  patent,  not  by  surrender. 
Where  ^3.  There  have  been  several  casea  in  which  the 

^'^^^^3         Court  of  Cbwi«e]fy  haa  interpoaed,  to^moderate  the 

rigour  of  eppyheld  custmns,  and  to  relieve  against 
unreasonable  lorfeiturcs. 
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64.  A  copyholder  for  life  hiulcoaunittai  a  fbtfeittire,  Thomas  v. 
by  cutting  down  timber  trees^  which  was  found  so  hy  j  q^®^'  q^^ 
a  trial,  and  verdict  at  law^  the  lord  entered  and  95. 
admitted  the   defendant,  who  was  the  remainder- 
man.   The  copyholder  exhibited  hi$  bill  to  be  re- 
lieved against    the  forfeiture,  ofiering,  if  it  should 

appear  to  be  waste,  to  make  satisfaction.  An  issue 
was  directed  to  try  whether  it  was  the  piimary  inten-  - 
tion  of  the  copyholder,  in  cutting  down  the  timber, 
to  commit  waste ;  it  being  found  for  the  plaintiff,  it 
was  decreed  he  should  be  relieved;  and  that  the 
defendant,  the  remainder-maji,  should  deliver  up 
the  possession  to  the  plaintifl^  and  account  for  the 
mesne  profits* 

65.  A  person  haviis^  two  copyholds  held  of  the  Nash  v. 
same  manor,  cut  down  timber  in  the  one,  and  em-  Derby, 
ployed  it  in  repairing  the  other,  pretending  that  he  ^  Vern.  537. 
was  authorized  by  the  custom  of  the  manor ;  the 

timber  being  assigned  wd  set  out  by  two  of  the 
customary  tecantSi  An  ejectment  wa%  brought  by 
the  lord,  upoa  the  ^uppositicm  that  this  was  voluntary 
waste,  and  consequently  a  forfeiture.  Upcm.  the 
fint  trial  a  verdict  was  given  agsinst  the  lord ;  but 
ifon  a  new  trial  the  jury  found  against  the  cwt^m^ 
A  kiU  was  then  brought  in  Chancery  to  be  rdieved 
agaiost  the  fiufeiture.  It  was  admitted  that  by  the 
custom,  when  timber  wa3  waatitig  on  one  copyhold 
teoeaaent,  the  lord,  by  his  woodman  or  ba£[i£^  might 
^^ssigH  timber  for  repairs  on  any  of  the  other  copy- 
hol^estates? ;  but  hare  a  custom  was  set  up  for  two 
teaanta  to  assign  to  a  thirds  which,  might  be  pre- 
judidat  to  the  lord ,  a»  more  timber  might  by  that 
^^s  be  cut  than  was  necessary,  and  thriving 
tiifiber^  ^hen  there  mi^t  be  fovnd  enough^  of  that 
^hich  was  decaymg;  fit  for  repairs.    It  was  however 
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admitted  that  the  timber  was  of  small  value,  and  ail 
of  it  employed  in  the  repairs  of  the  copyhold. 

The  Lord  Keeper  relieved  the  plaintiff  against  the 

forfeiture ;  but  decreed  him  to  pay  die  costs  of  both 

the  trials  at  law»  and  the  costs  of  this.  suit. 

Cudmore       v  66.  The   Court  of  Chancery    relieved  a  quaker 

2  Vera.  664.  against  a  forfeiture,  which  he  had  incurred  by  not 

doing  suit  and  service. 

67.  A  court  of  equity  will  not,  however,  interpose 
in  cases  of  this  kind,  unless  there  are  equitable  cir- 
ciimstances  which  entitle  the  party  who  committed 
the  forfeiture  to  relief. 

68.  The  plaintiff  brought  his  bill  to  be  relieved 
against  the  forfeiture  of  his  copyhold  estate.  It  ap- 
peared that  he  had  been  guilty  of  the  greatest  dis- 
obedience possible  to  his  lord ;  that  after  six  sevend 
presentments  to  repair,  and  an  entry  by  the  lord  for 
the  forfeiture,  he  brought  an  ejectment ;  and  when 
upon  the  trial,  a  rule  was  entered  into  by  consent, 
that  upon  payment  of  4  iL  to  the  lord  for  his  costs, 
which  was  not  a  fourth  part  of  the  costs  to  which  he 
had  put  the  lord,  and  putting  the  estate  into  repair, 
he  should  be  admitted  to  it  again;  yet  he  never 
complied  with  the,  rule,  nor  m^de  any  offer  of  costs 
to  the  lord,  but  instead  of  that  brought  another 
ejectment,  and  was  nonsuited  ;  and  after  nine  or  ten  . 
yeaxs  more,  brought  his  bill. 

Upon  these  circumstances  the  Lord  Keeper  de- 
clared  he  ought  to  have  no  relief,  or  if  he  were  to  be 

relieved,  yet  it  must  be  upon  payment  to  the  lord 

•  •  • 

of  all  his  costs,  and  putting  the  estate  into  good 
repair ;  which  would  amount  to  more  than  his  in- 
terest was  worth,  having  only  an  estate  for  life ; 

and  dismissed  the  bill,  but  without  costs.     The  Lord 

•  •  .  • 

Keeper  likewise  declared,  that  though  this  were  a 
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voluntaiy  waste  and  forfeiture,  against  which  it  was 
objected  that  the  Court  never  gaVe*  relief,  yet  he 
thought  the  rules  of  equity  not  so  strict,'  but  that 
relief  might  be  given,  even  against  voluntary  waste 
and  forfeiture. 

69*  A  copyholder  made  leases  not  warranted  by  Peachey  r. 
the  custom  of  the  manor^  and  worked  a  quarry  of  py^^i^Cha. 
stone    from  his  freehold  lands   into  the  copyhold,  ^68. 
vdthout  licence.     Afterwards  his  son  cut  down  trees,  227. 
and  inclosed  some  of  the  copyhold  lands,  notwith- 
standing several  repeated  admonitions  from  the  lord ; 
who  brought  his  ejectment,  and  had  a  verdict  as  for 
a  forfeiture. 

On  a  bill  brought  for  relief.  Lord  Macclesjfield 
was  clear  of  opinion  that  there  was  no  foundation  for 
equity  to  interpose.  That  it  would  be  to  alter  the 
nature  of  the  tenure  whereby  copyholds  subsisted. 
That  if  this  was  a  forfeiture  at  law,  a  court  of  equity 
had  nothing  to  do  with  it ;  and  that  it  was  like  tlie  case  , 
of  a  feofiment  or  fine  levied  by  a  particular  tenant, 
against  which  there  could  be  no  relief.  That  copy- 
holders were  but  tenants  at  will,  though  it  were 
according  to  the  custom  of  the  manor.  That  this  en- 
tirely differed  from  the  case  of  a  forfeiture  for  non- 
payment of  rent  or  of  a  fine ;  for  there  the  estate 
was  in  the  nature  of  a  security  for  those  sums,  and 
the  lord  might  be  recompepsed  in  damages  and  costs. 
That  making  a  lease  for  years  was  a  forfeiture,  as  it 
was  a  determination  of  his  will :  and  though  the  lord 
should  refuse  to  grant  a  licence,  yet  the  tenant  had 
no  remedy,  nor  would  the  Coiul  compel  the  lord  to 
grant  such  licence.  That  though  those  copyholds 
were  mended  by  time,  and  were  in  the  natiu-e  of  an 
inheritance,  yet  still  the  tenant  was  obliged  to  ob- 
serve the  law  and  custom  to  which  they  were  subject. 
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That  these  customa  were  in  the  oatwe  of  the  limita- 
tions of  an  estate,  which  determined  on  the  breach 
of  them  :  aJEid  that  unless  there  were  some  e^taUe 
drcumstitaces  in  the  case,  the  Court  could  not  inter- 
pose, as  that  would  be  to  repeal  and  destroy  the 
law* 
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TITLE  X- 

COPTHOX.D. 

CHAP.  VI. 
Of  &e  Extinguishment  and  Suspemhn  qf  Copyholds. 


2.  Surrender  to  the  Lord, 

5.  Rtliote  to  the  Lord. 

7.  GoimyaiKe  by   the  Lord  to 


17.  Escheat  or  Forfeiture. 
18*  When  the  Land  eeatei  to  he 
demieable^ 


the  Copyholder.  19.  Suspension  of  Copyholds, 

10.  Enfranchisement, 


Section  !• 

COPYHOLD  estates  may  be  destroyed  in  several 
ways  i  for  whenever  an  estate  of  this  kind  ceases 
to  be  held  by  copy  of  court  roll,  according  to  the  cus- 
tom of  the  manor,  it  is  said  to  be  extinguished  and 
gone. 

2.  Thus  if  a  copyholder  surrenders  his  estate  to  Surrender  to 
the  lord,  to  the  use  of  the  lord,  the  copyhold  is  thereby 
extinguished.     It  is  however  necessary  in  a  case  of 

this  kind,  that  the  lord  to  whom  the  surrender  is 
made  have  a  lawful  estate  in  the  manor ;  for  a  sur- 
render by  a  copyholder  to  a  person  who  is  possessed 
of  the  manor  by  wrong,  will  not  operate  as  an  ex- 
tinguishment ai  the  copyhold. 

3.  A  bishop  having  been  disseised  of  a  manor  dur-  Pitt  t. 

ing  Cromwell's  usurpation,  a  copyholder  surrendered  2  sbw.  156. 
to  tile  disseisor,  utmdefaciat  voltmtatem  suam.     After  T.  Jones, 
the  restoration,  the  bishop  entered.     Resolved,  that  Roe  v. 
Ae  copyhold  was  not  extinguished,  because  the  sur-  ^«8* 
"^nder  was  void. 
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St.  Paul  4.  It  was  held  by  Lord  Eldon,  in  a  late  case,  thai 

V,  pudley      where  the  lord  of  a  manor  was  tenant  for  life,  witl 

ana  Wardy 

15  Ves.  167.  remainders  over,  and  purchased  in  a  copyhold  heM 

of  the  manor,  taking  the  surrender  to  him  and  his 

heirs,  it  was  extinguished  ;   and  as  parcel  became 

subject  to  the  limitations  of  the  manor. 

Release  to         5.  If  a  copyholder  releases  all  his  estate  and  interest 

Gilb  Ten.     to  his  lord,  it  will  operate  as  an  extinguishment  ol 

300.  his  copyhold.     For  although  a  release  cannot  in  its 

own  nature  pass  away  a  possession,  yet  it  may  amount 
to  a  signification  of  the  tenant's  intention  to  bold  the 
lands  no  longer ;  and  the  rule  is,  that  every  thing 
amounting  to  a  determination  of  the  copyholder's 
will  to  hold  no  longer,  extinguishes  the  copyhold. 
Idem.  6.  So  if  the  lord  conveys  away  the  freehold  of  a 

Casef^  '  copyhold  to  a  stranger,  and  the  copyholder  releases 
1  Leon.  102.  to  the  stranger  j  this  will  also  extinguish  the  copy- 
hold. But  if  a  copyholder  be  ousted,  and  the  lord  of 
Mortimer's  the  .manor  disseised,  and  the  copyholder  releases  to 
Heu  150  *^®  disseisor,  it  will  have  no  efiect. 
Conveyance  7*  Any  conveyance  of  the  land  by  the  lord  to  the 
by  the  Lord    copyholder,  for  an  estate  of  freehold,  or  even  for  a 

to  the  Copy-  «  -n      i 

holder.  '  term  of  years,  will  extinguish  the  copyhold.  For  the 
9®g2?^P'  estate  of  the  copyholder  being  only  at  will,  becomes 
l4ane's  case,   merged. by  the  accession  of  any  greater  estate. 

4  Rep!  31  a.  ^*  ^^  ^^  ^^^^  demises  the  land  held  by  copy  to  a 
Idem.  stranger  for  years,  and  the  stranger  assigns  oyer  his 

1  Leon.  1 70.  ^^^^  ^^  ^^  copyholder,  this  will  extinguish  the  copy- 
hold ;  for  both  these  interests  cannot  exist  in  the 
same  person,  simul  et  semel  \  and  consequently  one 
of  them  must  be  determined,  which  of  necessity 
must  be. the  customary  estate,  for  the  estate. derived 
from  the  common  law  cannot  merge  in  that ;  and 
when  common  law  and  custom  come  together,  and 
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one  or  the  other  must  necessarily  stand,  tlie  common 
law  shall  be  preferred. 

9«  It  has  been  resolved,  upon  the  same  principle^  Hide  f. 
that  where  a  copyholder  in  fee  took  a  lease  for  years  Moo^ss 
of  the  manor,  the  copyhold  was  extinct  forever,  and  4  Rep.  31  h. 
not  during  the  lease  only. 

10.  The  next  mode  of  extinguishing  a  copyholc^^'^^'^nchise- 
is  by  enfranchisement,  by  which  the  tenure  is  changed 

from  base  to  free.     This  may  be  done  by  the  lord's 

releasing  to  the  copyholder  his  seignioral  rights  and 

services,  by  which  the  tenure  is  extinguished.     For  i  inst.  270  &. 

as  the  copyholder  was  tenant  at  will  to  the  lord,  by  ■^"'  ^^-  ^-  ^' 

which  there  was  a  privity  of  estate  between  them, 

the  release  enlarges   the  copyholder's   estate,  and 

gives  him  the  freehold. 

11.  It  has  been  stated,  that  a  conveyance  of  the  ^te,  §  7. 
freehold  by  the  lord  to  the  copyholder,  extinguishes 

the  copyhold ;   for  in  fact  it  operates  indirectly  as 

an  enfranchisement,  because  a  freehold  and  a  copy-  aote,  $  8. 

hold  tenure  cannot  subsist  together. 

12.  Upon  a  question  whether  lands  were  freehold  ^P^  \* 

.  11  1         1     1        •    •     11     HunUngon, 

or  customary,  it  iappeared  that  they  had  ongmally  4Ea8t,  271. 
been  customary,  or  tenant  right  estates,  holden  of  a 
manor  in  Cumberland,  by  the  payment  of  certain 
ancient  customary  rents  and  other  services ;  and  de- 
scendible ffrom  ancestor  to  heir :  that  the  lord  of  the 
numor,  by  an  indenture  made  in  24  Cha.  II.,  in  con- 
sideration of  €l  years  rent,  ratified  and  confirmed  to 
the  then  tenant  and  his  heirs,  all  his  customary  and 
tenant  right  estate,  with  the  appurtenances,  &c.,  and 
granted,  that  the  tenant  and  his  heirs  should  be  freed, 
Acquitted,  exempted,  and  discharged  from  the  pay- 
nient  of  all  rents,  fines,  heriots,  &c.  dues,  customs, 
^fvices,  and  demands,  at  any  time  thereafter  happening 
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to  become  due  in  respect  of  the  tenancy,  except  one 
penny  yearly  rent ;  and  also  excepting  and  reserving: 
suit  of  court,  with  the  services  incident  thereto ;  and 
saving  and  reserving  all  royalties,  escheats,  and  for- 
feitures, and  all  other  advantages  and  emoluments 

'  belonging  to  the  seigniory,  so  as  not  to  prejudice 

the  immunities  thereby  granted  to  the  tenant ;  and 
also  granted  liberty  to  cut  timber,  and  to  sell  or  lease, 
&c.  without  licence. 

Vide  ante  Lotd  Ellenborough  delivered  the  judgement  of  the 

^'  ^*  ^  ^'      Court.    He  said,  that  assuming  these  estates  to  have 

been  holden  prior  to  the  deed  of  24  Cba.  II.  by 
copy  of  court*roll,  within  the  enlarged  sen^  of  those 
words,  as  they  occurred  in  the  stat.  12  Cha.  II. 
the  Court  was  of  opinion  that,  by  virtue  of  the 
deed  of  24  Cha.  II.  operating  upon  that  species  of 
tenure,  the  tenement  in  question  was  become  frank 
free;  or,  in  other^ words,  land  holden  in  free  and 
common  socage,  1V>  confirm  to  the  tenant  his  cus> 
tomary  and  tenant  right  estate,  freed^  acquitted,  and 
discharged  from  the  payment  of  all  rents  and  services, 
&c.  except  the  one  penny  rent  which  was  reserved  or 
retained  out  of  the  old  rent,  was  tantamount  to  a 
release  of  those  rents,  ser\'ices,  &c.  which  were  not 

Plowd.  140,   go  specifically  exempted  and  restrained:  for  "  where 

words  are  equivalent  in  substance  to  words  of  release, 
the  law  takes  them  as  a  release  ;'^  and  <*  where  ther« 
are  words  of  substance,  the  law  appoints  how  tiiey 
shall  enure;''  taking  these  words  of  acquittanoe, 
exemption,  and  discharge,  on  the  part  of  the  lord, 
as  operating  in  substance  a  release  of  the  services 
specified,  and  assuming  that  there  was  no  material 
difference  between  the  tenure  in  question,  and  that 
of  antient  demesne.     For  this  purpose,  there  were 

lO 
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several  cases  in  pouit»  to  show  that  the  customury  Roe  v. 
qualities  of  this  teoure  were  extinguished  by  the  i^East  280. 
deed. 

IS.  Where  a  copyhold  is  enfranchised,  either  by  a  Lit.  §  ]  46. 
release  of  the  services,  or  a  conveyance  of  the  free- 
hold to  the  copyholder,  the  lands  are  severed  from 
the  manor ;  and  in  consequence  of  the  statute  Quia  ^^^f^'  ^-  ^- 
emptores  will  afterwards  be  held  of  the  lord  para- 
mount Nor  can  the '  lord  of  a  manor,  upon  enfran- 
chisement, reserve  to  himself  the  antient  services* 

14.  In  an  action  of  debt  to  recover  2^.  6tf.,  in  which  Bradsbaw 

T     

sum  the  defendant  was  amerced  for  not  attending  a  4 xenuR.' 

court  baron  ;.  it  appeared  that  the  defendant  was  ^^3. 

seised  of  14  acres  of  land,  which  had  formerly  been 

held  of  the  manor,  whereof  the  plaintiff  was  lord,  by 

copy  of  court-roll ;  but  that  in  18  Ja.  L  the  then 

lord  of  the  manor  made  a  feoffinent  of  the  land  to  the 

then  copyhc^der,  reserving  a  yearly  rent,  which  was 

stated  in  the  deed  to  be  the  antient  yearly  rent,  for 

all  manner  of  suits,  services,  and  demands  whatsoever. 

The  question  was,  whether  the  owner  of  this  land 

was  boun4  to  attend  the  plaintiff's  court. 

Lord  Kenyon  observed,  that  the  principal  question 
was  settled  by  the  statute  Quia  emptores,  18  £dw.  I. ; 
for  after  that  statute,  the  lord  could  not  by  any  deed 
reserve  the  0I4  services^  when  he  conveyed  away  the 
estate  in  resjpect  of  which  those  services  were  due, 
^  the  tenant  must  hold  of  the  superior  lord.  By 
the  conveyance,  the  estate  was  no  longer  parcel  of 
the  ntfuior,  nor  held  of  the  manor ;  neither  was  the 
defendant's  ancestor  any  longer  a  tenant  of  the  manor ; 
therefore  it  was  clear  that  the  defendant  was  not 
bound  to  attend  the  plaintiff's  court,  as  a  tenant  of 
the  manor. 


aoMy  e.  ). 
§39. 


Wynne  v* 
Cookes, 
1  Bro.  R. 
515.  2de<i. 


Escheat  or 
Forfeiture. 

c.  1.  §  35. 


When  the 
Lands  cease 
to  be  demis- 
able. 
cl.  §  25. 


Suspension 
of  Copy- 
holds, 
2  Sid.  82. 
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1^.  The  lord  of  a  manor  who  enfranchises  a  copy- 
hold, must  either  be  seised  in  fee  simple,  or  haVe  a 
power  to  convey  the  fee  simple  of  the  lands  to  the 
copyholder. 

16.  Although  a  copyholder  should  only  have  a 
particular  estate  in  his. copyhold,  yet  he  may  take  an 
enfranchisement,  which  will  be  deemed  absolute. 
But  in  a  case  of  this  kind,  the  enfranchisement  shall 
be  for  the  benefit  of  the  persons  in  remainder,  who 
would  have  taken  the  copyhold  interest,  in  case  there 
had  not  been  an  enfranchisement :  a  court  of  equit}' 
will  accordingly  direct  a  conveyance  from  the  heirs 
at  law  of  the  particular  teuant,  to  the  persons  in 
remainder,  on  their  paying  a  proportionate  part  of 
the  consideration  given  for  the  enfranchisement 

17.  Where  copyholds  come  to  the  lord  by  escheat 
or  forfeiture,  the  copyhold  tenure  is  extinguished. 
But  it  has  been  stated,  that  in  cases  of  this  kind,  the 
lord  may  grant  them  out  again  by  copy  of  court- 
roll. 

18.  It  has  also  been  stated  that  whenever  lands 
which  had  been  held  by  copy  of  court-roU,  have 
ceased  to  be  demised  or  demisable  by  copy,  they  can 
never  be  granted  again  by  that  tenure ;  and  conse- 
quently the  cc^yhold  is  thereby  extinct 

19*  There  are  several  cases  in  which  copyholds 
are  suspended  >only  for  a  certain  time,  and  not  abso- 
lutely extinguished.  Thus  it  is  said,  that  where  a 
person  holding  a  copyhold  becomes  king,  the  copy- 
"hold  is  suspended;  for  it  would  be  beneath  the 
dignity  of  a  king  to  perform  such  services  as  those  to 
which  copyholders  are  subject.  But  after  his  decease, 
the  next  person  who  becomes  entitled  to  it,  not  being 
a  king,  shall  hold  by  copy. 
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20.  Where  a  copyholder  married  the  lady  of  the '  Co.  Cop. 
manor ;  it  was  held  that  this  operated  as  a  suspension  ^^^^ 

of  the  copyhold,  during  the  marriage  only ;  and  was  Cro.  Eliz.  8. 
not  an  extinguishment. 

21.  Where  a  copyholder  took  a  lease  for  years  of  4  Rep.  31  a« 
the  manor,  of  which  he  held ;  it  was  resolved  that 

the  copyhold  was  suspended :  because  no  person  can 
be  lord  and  tenant  at  the  same  time.  But  that  the 
lessee  might  grant  it  out  as  copyhold. 

22.  If  a  copyholder  bargains  and  sells  his  lands  to  Gilb.  Ten. 
the  lord  of  the  manor,  he  being  only  lessee  of  the  ^^^'j 
manor  for  years,  the  copyhold  is  not  extinguished. 

For  the  lessee  being  lord  of  the  manor,  the  lands  are  i  Inst.  59  a 
always  demisable  by  copy. 


n.  4. 


Vol.  I. 


Cc 


Ua«. 
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TITLE  XL 

CHAP.  1. 
<y  Oie  Origin  qf  Uses. 

CHAP.  IL 

Of^  Nature  end  QftaSty  tfa  Use  i^fbre  ^ 

SkOuie  27  Hen.  VIII. 


CHAP.  IIL 
Of  the  Statute  27  Hen.  VIIL  qf  Uses. 

CHAP.  IV. 
(^the  Modem  Doctrine  qf  Uses. 


€HAP.  L 
<y  <fe  Origin  qf  Uses. 


i.  Origin  of  Utet. 
6.  (y  ihe  Edeieommimtm. 
12.  Juntdtctiott  of  the  Qtmed' 
Ion  over  U$ei,  . 


14.  InirodMction  vfOteWiHtj 
Subpmui. 


Section  1. 


H 


!i VING  treated  of  legal  and  customary  estawi 
we  now  come  to  discuss  the  nature  and  pro- 
perties of  what  are  called  equitable  estates. 
OrigtB  of  2.  The  original  simplicity  q£  the   commoii  law 

2d  of  no  immediate  estate  in  landi^  which  wtf 
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not  clothed  with  the  l^al  seisin  and  possession.  In 
process  of  time,  a  right  to  the  rents  and  profits  of 
lands,  whereof  another  person  had  the  legal  Seisin 
Md  possession,  was  introduced ;  and  though  not  re- 
cognized for  a  long  time  by  the  courts  of  common 
law,  was,  notwithstanding,  supported  by  the  Court  of 
Chl^lCery,  and  became  well  known  by  the  name  of  a 
use. 

3.  The  introduction  of  this  novelty  has  been  at» 
tended  with  the  most  serious  consequences ;  for, 
though  at  first  it  appeara  to  have  been  but  a  trivial 
innovation,  yet^  in  its  progress  it  has  in  fact  produced 
a  revolution  in  the  system  of  real  property,  and  has 
iutroduced  a  mode  of  transferring  land,  very  difierent 
from  that  which  the  old  law  had  originally  established. 

4.  A  use  was  created  in  the  following  manner  :^-« 
The  owner  of  a  real  estate  conveyed  it  by  feoifinent, 
with  livery  of  seisin,  to  some  friend,  with  a  seciret 
sgreement,  that  the  feofiee  should  be  seised  of  the 
lands  to  the  use  of  the  feofibr,  or  of  a  third  person^ 
Thus  the  legal  seisin  was  in  one,  and  the  use  or  right 
to  the  rents  and  profits  in  another, 

5.  It  would  be  a  matter  of  considerable  difficulty 
to  ascertain  the  precise  time  when  this  distinction 
between  the  legal  seisin,  and  the  right  to  the  rents  ' 
and  profits,  was  first  introduced.  It  is,  however, 
certam,  that  the  practice  of  conveying  lands^  to  one 
person,  to  the  use  of  another,  did  not  become  general 
t»U  the  reign .  of  Edw.  III.,  when  the  ecclesiastics 
^<q?ted  it,  in  order  to  evade  the  statutes  of  moit-  Ba«.  Read^ 
'^»  by  procuring  ccmveyances  of  lands  to  be  made,  22, 

^ot  directly  to  themselves,  but  to  some  lay  persons,  *  *^P- 123  at 
^th  a  secret  i^eement  that  they  should  hold  the 
'^^for  the  use  of  the  ^ecclesiastics,  and  permit  them 
^  take  the  rents  and  profits. 

Cc  2 
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Of  the  Fidd.      6,  The  idea  of  a  use,  and  the  rules  by  which  it  w» 
>commi88um.   gj^j.  regulated,  are  now  generally  admitted  to  have 

been  borrowed  by  the  ecclesiastics  from  the  jWeicow- 
Bac.  Read,  mimm  pf  the  civil  law ;  of  which  it  will,  therefore, 
^^*  bC;  necessary  to  give  some  account. 

Vin.  ad  Inst.       7,  By  the  Roman  law,  a  great  number  of  persons 
Lib.2.Tit.23.  ^^^^  incapable  of  being  constituted  heirs,  or  even  of 

taking  a  legacy,  under  the  testament  of  a  Roman 
citizen  ;  such  as  exiles,  unmarried  persons,  those  who 
had  no  children,  &c.  In  order  to  evade  this  law,  it 
became  usual  for  testators  to  constitute  some  person 
their  heir  who  was  capable  of  inheriting,  and  to  annex 
a  request  to  the  devise,  that  the  person  thus  consti- 
tuted heir  should  give  the  inheritance  to  some  other 
person  who  was  incapable  of  taking  under  the  wfll. — 
Just.  Inst.  Q^hus  ^enim  mm  potertmt  hcereditatem  vel  legata  reUju 
X  i[  '     '    *  qiteref  si  relinquebantj  Jidei  commttebant  eortm  qtd 

capere  ea  testamento  poteranL 

8.  This  was  called  2l  Jidei  commisstmif  of  which  the 
Id.  f  2.         form  is  presierved  in  Justinian's  Institute. — Qmi  igitur 

aliqiiis  scripseril  Lucius  Titius  hceres  esto,  potest  adji- 
cere,  rogo  fe,  Luci  Titiy  tU  cum  primum  poteris  haredi' 
tatemmeam  adirej  earn  Quo  Seio  reddas  resHtuas.  In 
cases  of  diis  kind,  the  person  thus  constituted,  heir 
was  called  Jueresjiduciarius^  and  the  person  to  whom 
the  testator  directed  the  inheritance  to  be  given,  was 
caHed' kceres^dei  comnUssarius. 

9*  The  hceres  Jidei  commissarius  had  only  what  the 
Roman  lawyers  called  bjus  precarium,  that  is,  a  right 
in  curtesy,  for  which  the  remedy  was  only  by  intreaty 
or  reg^uest ;  so  that  the  Jueres  Jiduciarius  was  under 
no  legal  obligation  of  ^complying  with  the  request  of 
Jusj,  Inst,     the  testator.— •^cienrfww.  itaqy^  est,,  onmiajideicommssa 

,¥  ju  2  Tit  23 

%\/    *    *  prims  iemporibus  infirpui  Jvkse ; ,  quia  nemo  imntiis 

cogebatur  prasstare  id  de,qw  rogatus  erct.    Et.  idco 
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Jideic(mmissd  appeliata  sunt,  quia  nuUo  viriculo  juriSr 
sed  tantum  pudore  eorum  qvirogabantUTr  continebantur. 

10.  Thus  stood  the  Roman  law  respecting  the 
Jldeicammissum  for  some  centuries,  during  which  time 
^several  frauds  were  committed  by  those  who,  being 

constituted  heirs,  with  a  direction  to  give  the  inhe-- 
ritance  to  some  other  person,  refused  to  execute  the 
trust  reposed  in  them  hy  the  testator;  and  converted 
the  property  to  their  own  use*  This  induced  the 
Emperor  Augustus  to  direct  the  consuls  to  take 
cognizance  of  all  future  cases  of  this  ldnd.—Postta  Idem.. 
divus  Augustiis  primus,  semel  iterumque  gratia  perso- 
narum  motus,  vel  quia  per  ipsius  salutem  rogatus  quis 
diceretuTy  out  ob  insignem  quorundam  perfidiam,  jussit 
cansukbus  auctoritatem  suam  interponere.  Quod  quia 
justum  tddebalur  etpopulare  erat,  paulatim  comversumx 
est  in  assiduam  jurisdicHonem  ;  tcmtusque  eorum  fa^(yr 
Jactus  est,  ui* paulatim  etiam  prcetor  crearetur,  qui  de 
Jideicommissis  Jus  dkeret,  quern  fideicommissarium  ap- 
peUabant 

11.  The  Emperor  Justinian  completed  this  system, 
and  extended  the  rights  of  the  fueres^deicommissarius 

by  a  law,  which  enacted,  that  if  a  testator  should-  Id.  5  12. 
direct  the  person  whom  he  instituted  his  heir,  to  give* 
either  the  whole  or  part  of  the  inheritance  to  another, 
and  this  circumstance  could  not  be  proved,  either 
by  the  written  will  of  the  testator,  or  the  testimony 
of  five  witnesses ;  in  case  the  person  instituted  heir 
^ould  refuse  to  comply  with  the  intentions  of  the 
testator,  he  was  compellable  either  to  take  a-  solemn 
oath  that  the  testator  had  not  created  Bny^detcommiS' 
sum,  or  else  to  execute  the  trust  rejposed  in  him. 

IS.  Upon  the  first  introduction  Of  uses  into  the  Junadiction 
Ei^lishr  law,  the  person  t6  whom  a  use  was  limited^  ctWon  over  ^ 
who  was  called  the  cestui  que  use,  was  exactly  in-  the  U^* 

Cc3 
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same  situAtion  with  the  hceresjidei  ecmmissdrias  ; 
depended  entirely  on  the  good  faith  of  the  feofifees  to 
uses,  or  the  persons  to  whom  the  lands  were  eon- 
veyedr  It  i»  natural  to  suppose,  that  while  the  rights 
of  the  cestui  que  use  were  so  extremely  precarious, 
and  depended  so  entirely  on  the  good  faith  of  the 
feo£fee  to  uses,  many  breaches  of  trust  were  com- 
mitted ;  nor  is  it  improbable  but  that  even  the  eccle- 
siastics;' who  first  introduced  this  qiedes  of  property^ 
became  in  some  instances  the  dupes  of  those  to  wbxM 
lands  had  been  conveyed  for  their  use«  This  induced 
the  clerical  chancellors  of  those  times  to  consider  the 
limitation  of  a  use  as  similar  to  a  Jideicommiisum, 
and  binding  in  conscience.  They  therefore  assumed 
the  jurfiiiction  which  the  Emperor  Augustus  had* 
given  to  the  Roman  consuls,  of  compelling  the  exe- 
cution of  uses  in  the  Court  of  Chancery. 

IS.  It  however  soon  appeared,  that  even  this 
assumed  jurisdiction  was  not  sufficient  to  answer 
their  purposes ;  for  whenever  a  positive  dedaratian 
of  a  use  could  not  be  proved,  which  must  frequently 
have  happened^  when  uses  were  declared  in  a  secret 
manner,  by  words  only,  without  writing ;  the  Court 
of  Chancery  could  not  compel  the  feoffees  to  udes  to 
execute  them,  there  being  no  legal  proof  that  they 
held  the  lands  to  the  use  of  any  other  person. 
Introdnction  14.  To  remedy  this  inconvenience,  John  Waltham, 
Sslb^l  bishop  of  Salisbury,  and  chanceUor  to  King  Rich,  tt 

took  advantage  of  the  privilege  given  him  by  the 
statute  of  Westminster  «•  ISEdw.L  c.S4.  of  de- 
vising new  writs,  and  invented  the  writ  of  suipanOj 
returnable  only  into  the  Court  of  Chancery. 

15.  The  writ  of  subpoena  was  originally  a  process  in 
the  courts  of  common  law,  to  enforce  the  attendance 
of  A  witness  to  give  evidence ;  but  this  new  writ  of^ 
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ymm  was  wed  in  th^  Cwirt  of  Chancery  for  the  same 
purpose  as  a  citation  in  the  courts  of  civil  and  canon 
kw,  to  compel  the  a|^pearance  of  a  defendant,  and 
to  oblige  him  to  answer  upon  oath  the  allegationa  of 
the  plaintifl^  cimtraiy  to  one  of  the  first  principles, 
of  the  omnmon  law,  that  no  man  can  be  compelled 
to  cilmiaate  himself. 

16.  It  is  weU  known  how  averse  the  Enghsh 
natiim  always  was  from  any  alteration  of  their  ancient  , 
cusUMns ;  and  tiiat  they  were  particularly  jealous  of 
evisry  maxim  or  rule  taken  from  the  civilians  or 
canoniflts,  which  was  attempted  to  be  introduced  or 
suhitituted  in  the  room  of  the  common  law ;  accord- 
ingly we  find  that  this  innovation  did  not  pass  un- 
;  for  early  in  the  next  reign,  namely,  in 


2  Hen.  IV.  the  commons  took  nptice  of  the  introduc-  ^^^'  ^^^* 
tion  of  this  writ  of  subpotna,  and  presented  a  strong 
petition  to  the  king  against  it ;  praying  that  it 
might  be  abolished :  to  which  King  Henry  IV.,  who 
was  not  then  firmly  settled  cm  the  throne,  gave  a 
palliating  answer. 

17.  Another  petiticm  waf  presented  by  the  com- Rot.  Furl. 
moDs  to  King  Henry  V.  complaining  of  the  hardships  ^ '  ' 
to  which  all  persons  were  become  liable,  froltn  the 
introduction  of  this  new  writ  of  subpoma.    Observing 
that  it  was  a  novelty  against  the  form  of  the  common 
law,  which  John  Wahham,  late  bishop  of  Salisbury, 
out  of  his  subtlety  found  out  and  began  ;  by  which 
persons  were  compelled  to  answer  upon  oath,  pur- 
saaqt  to  the  form  of  the  civil  law,  and  the  law  of 
the  holy  chqrch ;  praying  that  those  who  sued  out 
aick  a  writ  should  insert  all  their  allegations ;  and 
if  any   person  was  aggrieved  by  a  writ  of  this 
ttnd»  ia  any  matter  which  was  determinable  at  coin- 
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mon  law,  that  he  should  be  paid  the  sum  of  fortj 
pounds. 

To  this  petition  the  king  returned  an  answer  in  the 
negative ;  by  which  means  the  writ  of  subpitfui  was 
firmly  established,  and  was  thenceforth  constantly 
used  for  the  purpose  of  compelling  all  persons  to  de- 
clalt^  on  oath,  whether  they  Held  particular  lands  to 
their  own  use,  or  to  the  use  of  another. 

18.  From  this  account  of  the  progress  of  uses,  it 
evidently  appears  that  the  ecdesiastical  chancell<»B 
adopted  the  principles  of  the  civil  law,  in  the  support 
and  construction  of  them ;  and  that  the  bishcqp  of 
Salisbury  derived  the  idea  of  the  writ  of  subpcsna 
returnable  into  Chancery,  from  that  law  of  JustiniaB 
which  has  been  mentioned  in  a  preceding  part  of  this 
chapter. 

19*  Notwithstanding  the  invention  of  the  writ  of 
mbpomoj  it  appears  that  the  Court  of  Chancery  did 
not  immediately  possess  itself  of  that  absolute,  juris- 
diction over  persons  enfeoffed  to  uses,  which  it  after- 
wards exercised;  for  in  the  roUs  of  pailiament, 
4.  151.  9  Hen.  V.  there  is  a  petition  from  mlliam  Lord 
Clynton,  stating,  that  upon  his  going  on  an  expedition 
to  Ireland,  he  had  enfeoffed  William  De  La  Pool  of 
all  his  lands,  for  the  performance  of  his  will.  Pod 
having  afterwards  refused  to  comply  with  his  inten- 
tions, was  personally  called  on  and  examined  in  par- 
« liament,  and  it  was  ordered  that  he  should  re-enfeoff 
Lord  Clynton. 

20.  The  abuses  arising  from  the  writ  otsubpcena 

were   in    some    degree   restrained   by  the   statute 

15Hen.  VI.  c.  4.,  which,  after  reciting  "that  divers 

persons  had  been  greatly  vexed  and  grieved  by  writs 

.  of  subpoena^  purchased  for  matters  detenninable  hjr 
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he  common  law  of  the  land,  to  the  great  damage  of 
uch  persons  so  vexed,  and  in  subversion  and  impedi- 
neitt  of  the  common  law ;"  it  was  enacted,  that  no 
imt  of  subposna^shovld  be  granted  until  surety  was 
Pound  to  satisfy  the  party  so  grieved  and  vexed,  for 
iiis  damages  and  expences,  if  the  matter  could  not 
be  made  good  which  wais  contained  in  the  bill. 
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CHAP.  II. 

Of  ffie  Nature  and  QjuiUty  qfa  Use  btfore  the  Slatute 

27  Hemy  VIII. 


1 .  Nature  of  a  Use. 

8.  Necessity    of  Oonfidence   in 

the  Person. 
12.  jind  of  PrtoUy  of  Estate. 
15.  fVho  might  be  seised  to  Uses. 

20.  What  might  be  com>eyed  to 

Uses. 

21.  Rules  by  whidi   Uses  were 

governed. 

22.  Could  not  be  raised  without 

a  Consideration.    - 
25.  H^ere  alienable. 
27.  Without   Words  of  LimUa- 

Hon, 


28.  Might  change  by  Mattet  n^ 

sequent. 

29.  Might  comsnence  in  futoro. 

30.  Were  revocable. 

31.  Not  an  Object  of  Tenure, 

34.  Not   BuJkiect   to  Dower  tr 

Curtesy. 

35.  Not  extendible,  nor  AsmIl 

36.  Devisable. 
38.  Descendible. 

40.  Inconsfeniences  of  Usa* 

41.  Statutes    made    to   raMsiy 

them. 


Section  1. 
Nature  of  a    T   ORD  Bacon,  in  his  justly  celiebrated  Reading 
Bae.Read.5.  ""^^  ^^  *^®  statute  of  uses,  observes,  that  it  is  the 

nature  of  all  human  science  and  knowledge,  to  pro- 
ceed most  safely  by  negative  and  exclusive,  to  what 
is  affinnative  and  inclusive ;  and  then  says,  *<  Ani»e 
is  no  right,  title,  or  interest  in  law,'^  neither  jut  i^ 
r^,  nor  ad  rem ;  that  is,  neither  an  estate  nor  a  d&sM^f 
so  that  it  is  nothing  for  which  a  remedy  is  given  bf 
the  course  of  the  common  law }  being  a  species  of 
1  Rqi.  140  a.  property  totally  unknown  to  it,  and  for  which  it  w«s 

therefore  impossible  that  it  should  have  made  any 
provision. 
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&  Lord  Bacon  then  proceeds  to  state  afirmatively 
what  a  use  is ;  and  after  giving  the  defibnition  of  a 
Bie  from  Pldi^rden,  namely,  that  a  nse  is  a  trust  re-  ^^2* 
|K»ed  by  any  person  in  the  terretenauit,  that  he  may 
ndfer  him  to  take  the  profits,  and  that  he  wiD  perform 
his  intent ;  he  says,  ^<  uA(s  est  dominium  jfiduciarium  ; 
use  is  an  ownership  in  trust ;  so  that  usm  et  staiuSf 
Me  possession  potius  differtmt  secundum  rationemferi^ 
fwm  secundum  naturam  ret :  for  that  one  of  them  is 
b  court  of  law,  the  other  in  court  of  conscience/^ 

d.  The  reason  why  the  cestui  que  use  had  no  pro- 
perty whatever  by  the  common  law,  in  the  lands  given 
to  his  use,  was,  because  vrhere  lands  were  legally  con- 
veyed to  one  person  to  the  use  of  another,  the  limi- 
tation of  the  use  was  deemed  absolutely  void ;  as  it  . 
only  derived  its  efiect  from  the  declaration  of  the 
feoffor ;  whereas  no  legal  right  to  a  freehold  estate 
in  lands  could  be  transferred  without  the  ceremony 
of  lively  of  seisin. 

4.  Thus,  in  a  case  mentioned  in  the  year  books^  4  £dw.  4.  3. 
where  A.  enfeofied  B.  to  the  use  of  himself,  the 
Judges  observe,  that  in  Chancery  a  man  shall  have 
his  remedy  according  to  conscience ;  but  in  the  Com- 
mon Pleas  and  the  King^s  Bench,  it  was  otherwise ; 
for  thd  feoffee  should  have  the  land,  and  the  feofifor 
<ihould  have  nothing  against  his  own  feofiment, 
though  it  was  only  upon  confidence.  It  is  said  in 
Howden,  that  by  the  common  law  cestui  que  use  349. 
could  not  enter  upon  the  land ;  but  if  he  had  entered, 
the  feofi^s  might  have  an  action  of  trespass  against 
I^  and  punish  liim;  for  the  land  as  fully  belonged 
to  the  feoffees,  as  if  there  had  been  no  use  of^t ;  so 
that  if  the  feoffees  had  ousted  the  cestui  que  use,  or 
^  sued  him  for  taking  the  profits,  he  would  not 
)^ve  any  answer  or  defenpe  at  the  common  law,  but 
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wa3  driven  to  seek  his  remedy  in  a  court  of  con- 
science. 

1  lUp.  140  a.      s*  Although  the  cestui  que  use  was  generally  in" 

possession  of  the  lands,  yet  he  was  only  considered 
by  the  courts  of  common  law  as  tenant  at  sufierance; 
his  title  to  the  land  was  of  so  low  and  precarious  i 
nature,  that  he  could  not  even  justify  the  seizing  of 
cattle  for  trespass;  and  if  he  made  a  lease,  the 
lessee  might  plead  that  he  had  nothing  in  the  land. 
6.  When  the  Court  of  Chancery  first  assumed  a 
jurisdiction  in  cases  of  uses,  it  went  no  farther  than 
to  compel  pajonent  of  the  rents  and  profits  to  the 
cestui  que  use.  In  process  of  time  it  proceeded 
another  step,  and  established  it  as  a  rule,  that  the 
cestui  que  use  had  a  right  to  call  on  the  feofiees  to 
uses  for  a  conveyance  of  the  estate  to  himself,  or  to 
any  other  person  whom  he  chose  to  appoint ;  and 
also  to  compel  him  to  defend  the  title  to  the  lani 

Read.  10.       Hence  Lord  Bacon  has  said,  that  a  use  consists  of 

three  parts :  "  The  first,  that  the  feoffee  will  sufe 
the  feoffor  to  take  the  profits  :  The  second^  that  the 
feofiee,  upon  request  of  the  feoffi>r,  or  notice  of 
his  will,  will  execute  the  estates  to  the  feoflbr  or  his 
heirs,  or  any  other  by  his  direction :  The  third,  that 
if  the  feoffee  be  disseised^  and  so  the  feoffer  distuii)ed, 
the  feofiee  will  re-enter,  or  bring  an  action  to  ^^ 
continue  the  possession.  So  that  those  three,  p^* 
nancy  of  the  profits,  execution- of  estates,  and  defence 
of  the  land,  are  the  three  points  of  a  trust  or  use/' 

7*  As  to  the  legal  estate  in  the  land,  it  was  vested 
in  the  feoffee  to  uses,  who  performed  the  feudal  dtties^ 
and  who  was  in  every  respect  deemed  to  be  the  tenaot 
of  the  fee.  It  was  liable  to  all  his  incumbrances ; 
his  widow  was  entitled  to  dower  out  of  it ;.  if  he  died 
leaving  an  infant  beir,  the  lord^  as  guardian  to  the 
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infaiit,  became  entitled  to  the  lands  ;  and  if  he  was 
attainted  of  treason  or  felony,  they  were  forfeited. 

8.  The  right  in  conscience  and  equity  to  the  rents  Necessity  of 
and  profits  of  land»  which  constituted  a  use,  w^as  not  in  the  Fer- 
issuinir  oiit  of  the  land,  but  was  collateral  thereto,  son. 

,    ^,  ;,    .         .   .  .     ,  .      1  Rep.  122a. 

and  only  annexed  m  pnvity  to  a  particular  estate  m  piowd.  352. 
the  land  j  that  is,  the  use  was  not  so  attached  to  the  ^^P*"*  '*• 
land,  that  when  once  created,  it  must  still  have 
existed,  into  whose  hands  soever  the  lands  passed ; 
as  in  the  case  of  a  rent  or  right  of  common.  But  it 
was  created  by  a  confidence  in  the  original  feofiee, 
and  continued  to  be  annexed  to  the  same  estate,  as 
long  as  that  confidence  subsisted,  and  the  estate  of 
the  feoffees  remained  unaltered.  So  that  to  the  exe- 
cution of  a  use,  two  things  were  absolutely  necessary ; 
namely,  confidence  in  the  person,  and  privity  bf 
estate. 

9.  Confidence  in  the  person  signified  the  trust  re- 
posed in  the  feoffees,  which  arose  from  the  notice 
given  them  of  the  use,  and  of  the  persons  who  were 
intended  to  be  benefited  by  the  feoffinent.  This 
confidence  was  sometimes  expressed,  and  sometimes 
implied.  Thus,  if  a  feoffee  to  uses  enfeoffed  another 
person  of  land,  who  had  notice  of  the  uses  to  which 
such  land  was  liable,  without  any  consideration  ;  the 

new  feo£fee  took  it   under  an  implied  confidence,  i  Rep.  122  a. 

and  was  compellable  to  execute  the  use.     For  it  was 

J^fisolved,  that  wherever  there  were  feo^Tees  to  a  use  ; 

their  heirs  and  feoffees,  and  all  who  came  into  the 

laad  under  them  in  the  per^  without  consideration, 

provided  they  had  notice  of  the  use,  should  be  seised 

to  such  use,  and  be  compelled  in  Chancery  to  execute 

*•    But  if  a  feo£fee  to  uses  enfeoffed  a  stranger  of 

the  land  for  valuable  consideration,  who  had  no  notice 

^  the  use ;  as  there  was  no  confidence  in  the  perison. 


Idem, 


KeUw,  42. 


And  of 
Prifity  of 
Estate. 
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either  expressed  or  imi^ed,  the  tise  wm  destfojdl 
nor  could  the  new  feofiee  be  compelled  to  execotej 

10.  if  a  stranger  purchased  lands  from  a  fe»flb 
uses,  for  a  valuable  consideration ;  yet  if  he  had| 
tice  of  the  former  uses»  he  would  be  compelkdi 
perform  them.  For  although  the  consideratiofi  \ 
plied  a  seisin  to  his  own  use,  yet  the  notice  of  i| 
fi^rmer  uses  was  a  circumstance  which,  in  a  court  i 
equity,  would  render  him  liable  to  the  perfotnan 
of  them.  I 

11.  The  idea  of  confidence  in  the  person  waij 
first  extremely  limited,  as  it  only  extended  to  4 
original  feoffee.  Lord  Bacon  says,  in  8  £dw.  HI 
the  Judges  were  o{  opinion,  that  a  suipoena  did  M 
lie  against  the  heir  of  the  feofi^,  who  was  in  by  law 
but  that  the  cestui  que  use  was  driven  to  his  bill  in  |i 
liament.  It  was  however  settled,  in  the  reign  i 
Hen.  VI.,  that  a  subpoena  would  lie  against  all  tluM 
who  came  in  in  the  per^  without  paying  a  vababl 
consideration;  and  also  against  all  those  wh^bii 
notice  of  the  former  uses,  although  they  did  pay  i 
valuable  consideration. 

12.  With  respect  to  privity  of  estate,  it  is  to  h 
observed,  that  a  use  was  a  thing  collateral  to  tbelaiMf 
and  only  axmexed  to  a  particular  estate  in  the  \am 
not  to  the  mere  possession  thereof ;  so  that  whenever 
that  particular  estate  in  the  land  to  which  t&e  wsewn 
originally  annexed,  was  destroyed,  the  use  itself  ^ 
destroyed.  TIius,  where  a  person  came  into  tne 
same  estate  whereof  the  feoffee  to  use»  was  se*^  "^^ 
contract  or  agreement  with  him,  such  person  wa§ 

1  Rep.  139  h.  liable  to  the  performance  of  the  uses ;  but  if  b^^)^ 

in  of  any  other  estate  than  that  whereof  the  ^^*^ 
to  uses  was  seised,  although  he  had  full  notice  oi  U 
use,  yet  the  privity  of  estate  was  thereby  destroy** » 
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and  Gongequentiiy  the  lands  were  no  longer  liable  to 
the  uses. 

13.  It  followed,  from  these  principles,  that  where  a  Idem. 
•feofee  to  uses  was  disseised,  the  disseisor  could  not 
be  compeUed  in  Chancery  to  execute  the  use,  because 
the  privity  of  estate  was  destroyed ;  for  the  disseisor 
came  in  in  the  post^  that  is»  he  did  not  claim  by  or 
fiom  the  feofifee  to  uses^  but  came  in  of  an  estate  para- 
mount to  that  of  such  feofiee.     On  the  other  hand,  if  ^  Aep.  122  h. 
«  person  was  disseised  of  lands  which  were  liable  to  a 
rent,  right  of  common,  or  any  other  property  of  that 
idnd,  the  lands  would  still  continue  subject  to  those 
charges,  notwithstanding  the.  disseisin ;  because  they    . 
were  annexed  to  the  possession  of  the  land. 

14w  In  the  same  maimer,  where  a  feofibe  to  uses  ^^*  122  a. 
died  without  heirs,  or  committed  a  forfeiture,  or  mar- 
ried ;  neither  the  lord  who  entered  for  his  escheat  or 
finfeiture,  nor  the  husband  who  claimed  the  lands  as 
temmt  by  the  curtesy,  nor  the  wife  who  was  assigned 
her  dower,  were  liable  to  perform  the  trust,  because 
they  were  not  in  in  the  per^  that  is,  in  privily  of  the 
estate  to  which  the  use  was  annexed ;  but  claimed 
an  estate  paramoimt  to  that  which  w:as  liable  to  the 
use. 

16.  With  respect  to  the  persons  who  were  citable  Who  misHt 
of  being  feoffees  to  uses,  all  private  persons  whom  u^^^^      ^^ 
the  common  law  enabled  to  take  lands  by  feoffinent, 
might  be  seised  to  a  use,  and  were  compellable  in 
Chancery  to  execute  it*    Thus,  Lord  Bacon  says, 
^  A  feme  covert,  and  an  infant,  though  under  years  Read.  58. 
(^discretion,  may  be  seised  to  an  use;  for  HMbdMfl 
la  land  might  descend  unto  them  from  a  feo£fee  to 
ew,  so  may  they  originally  be  enfeoffed  to  a  use/' 
*   16.  A  corporate  bo(ty  could  not  be  seised  to  a  use,  Plowd.  102. 
because  the  Court  of  Chancery  could  not  issue  any 
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process  against  them,  for  the  execution  of  it. 

a  corporation  cannot  be  intended  to  be  seised  to  aoj 

other's  use. 

Y«ar  Book,  -      17*  Neither  the  king,  nor  queen  regnant,  on  m 

7  Edw.  4.  count  of  their  royal  capacity,  could  be  seised  to  aii 
use  but  their  own  :  that  is,  they  might  hold  the  landb 
but  were  not  compellable  to  execute  the  use  ;  as  n 
process  could  be  awarded  against  them  by  the  Cow 
of  Chancery. 

18.  When  King  Richard  III.  was  Duke  of  Gloucei 
ter,  he  had  been  frequently  made  feoffee  to  uses] 
therefore,  upon  his  accession  to  the  throne,  he  wouk 
have  been  entitled  to  hold  the  lands  discharged  of  thi 
uses.  To  obviate  so  notorious  an  injustice,  an  act  oi 
parliament  was  immediately  passed,  stat.  1  Rich.  Ill 
c.  5.,  by  which  it  was  enacted,  that  where  the  kiif 
had  been  so  enfeoffed  jointly  with  other  persons,  the 
laftds  should  vest  in  the  other  feoflfees,  as  if  he  had 
never  been  named ;  and  that  where  the  king  stood 
solely  enfeoffed,  the  estate  itself  should  vest  in  the 
cestui  que  use,  in  like  manner  as  he  had  the  use. 

BacRead.         19*  A  queen  consort  could  not  be  seised  to  a  use; 

^^-  for  although  she  was  enabled  to  grant  and  purchase 

without  the  king,  yet  in  regard  of  the  government 
and  interest  which  the  king  had  in  her  possessions^ 
she  could  not  be  seised  to  a  use. 

What  might       20.  With  respect  to  the  species  of  property  which 

to  Ut^y      might  be  conveyed  to  uses,  it  was  held,  Uiat  nothing 

whereof  the  use  was  inseparable  from  the  posses- 
sion, such  as  annuities,  ways,  commons,  &c.  qutt 
ipso  usu  consumuntuTj  could  be  granted  to  a  use: 

W.^  Jones,      but  that  all  corporeal  inheritances,  as  also  incorporeal 

hereditaments,  which  were  in  esse,  as  rents,  advowaons 
,  local  liberties  and  franchises,  might  be  coik 
uses. 
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31.  A  use   being  a  species  of  property  totally  Rules  by 
unknown  to  the  common  law,  andowing  its  existence  ^^J^ 
to  the  equitable  jurisdiction  of  the  Court  of  Chancery,  verncd. 
the  rules  by  which  uses  were  governed,  were  derived  13^' 
from  the  civil  law ;  and  difiered  materially  from  those 
by  which  real  property  was  regulated .  in  the  courts 
of  common  law.     Hence  Lord  Bacon  has  observed, 
that   uses  stood   upon  their    own   reasons,  utterly 
differing  From  cases  of  possession. 

22.  By  the  common  law  a  feoffinent  is  good  with-  Could  not 
out  any  consfderation  ;  but  Lord  Bacon  observes,  it  ^thout  a 
was  established  in  Chancery  that  a  use  could  not  be  CoDaidera*. 
raised  without  a  sufficient  consideration ;  a  doctrine  j^^ad.  13. 
evidently  taken  from  the*  maxim  of  the  civil  law,  ea^ 

nudo  pacto  mm  oritur  actio.  In  consequence  of  this 
rule,  the  Court  of  Chancery  would  not  compel  the 
execution  of  a  use,  unless  it  had  been,  raised  for  a 
good  pr  a  valuable  consideration  ;  for  that  would  be 
to  enforce  domcm  gratuitum. 

23.  Although  a  use  was  but  a  right,  and  could  Were 
only  be  considered  as  a  chose  in  action^  which,  accord-    '^"    ^* 
ing  to  the  principles  of  the  common  law,  is  neither 
transferrable  nor  assignable,  yet  a  use  might  be 
aliened  :  and  Lord  Bacon  observes,  that  there  are  two  Rend.  16. 
instances  where  a  right  to  a  use  was  allowed  to  be 
transferred ;  for  as  no  action  at  law  could  arise  from 

such  a  transfer,  there  was  no  danger  of  maintenance. 

24.  It  frequently  happened  that  cestui  que  use 
being  in  possession,  aliened-  the  lands,  and  after- 
wards the  feoffees  entered ;  which  gave  rise  to  seve^^ 
vexatious  suits  in  Chancer}^  To  remedy  this  incon- 
v^nience,  the  statute  1  Rich.  III.  c.  1..  gave  the 
cestui  que  use  in  possession  a  power  of  alienating  the 
legal  estate,  without  the  consent  or  concurrence  of 
the  feoffees. 
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25.  A  use  might  be  transferred  by  one  pehon  to 

another,  by  ariy  species  of  deed  or  ^ting.  And  frbtti 

its  nature,  it  was  impossible  that  it  could  be  tiie 

subject  of  a  feoffinent,  with  livery  of  seisin. 

Read.  14.  26.  Lord  Bacon  says,  there  is  no  case  at  common 

law,  where  a  person  can  take  undfer  a  deed,  unless 
'Tit-32.  C.2.    he  k  a  party  to  it ;  whereas  a  Use  might  be  declared 

to  a  person  who  was  not  a  party  td  the  deed,  by  which 

the  use  was  raised ;  because  a  conveyance  to  a  us^ 

was  nothing  but  a  publication  of  a  tru^t. 

Without  gy.  In  the  alienation  of  uses  hone  of  those  tech- 

liiinitation.     nical  words,  which  the  law  requires  in  the  limitation 

lOoT*^''^'   of  particular  estates,  were  deemed  necessary.    Thus 

a  use  might  be  limited  in  fee  simple,  without  the 
word  heirs ;  for  if  a  suflficient  consideration  was  given, 
tthe  Court  of  Chancery  would  decree  the  absolute 
property  of  the  use  to  be  well  vested  in  the  pur- 
chaser. And  as  a  use  was  a  thing  which  consisted 
merely  in  confidence  and  privity,  and  was  not  heW 
by  any  tenure,  the  rules  of  the  common  law  were 
not  violated. 

■ 

Migbtchange  28.  A  use  might  be  limited  in  such  a  manner  as  to 
subsequent,  change  from  one  person  to  another,  upon  the  hap- 
2'^^ip^^'tt     pening  of  some  future  event.    Thus  a  use  might  be 

J?  eon*  ax  \j  se. 

pi.  30.  limited  to  A.  and  his  heirs,  until  some  particular  event 

Jeok^&ent  Should  happen,  and  then  to  B.  and  his  heirs.  For 
8. 62.  although  the  rules  of  t^e  common  law  do  not  allow 

an  estate  in  fee  simple  to  be  limited  after  an  estate 

in   fee   simple  j  yet   the    Court  of  Chanceiy  ad- 

nnitted  this  species  of  limitation  to  be  good  in  tiie 

Read.  18.      case  of  a  use,  because,  as  Lord  Bacon   obsenres, 

"  things  may  be  avoided  and  determined  by  the  cere- 
n)onies  and  acts  like  unto  those  by  which  they  are ; 
created  and  raised:  that  which  passeth  by  Ihren' 
.   ought  to  be  avoided  by  entry ;  that  which  passeth  by  i 

10 
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grant,  by  claim  ;  that  which  passeth  by  \ray  of  charge, 
determineth  by  way  of  discharge.  And  so  a  use^ 
which  is  raised  but  by  declaration  or  limitatibn,  may 
cease  by  words  of  declaration  or  limitation,  as  the 
civil  law  saith  ;  in  his  magis  consentaneum  est  utiisdem 
modis  res  dissohantur  quibus  constittiantur" 

29*  If  an  estate  had  been  limited  at  common  law  Might  com* 
to  a  man,  and  to  such  woman  as  he  should  afterwards  ^^^^^  "* 
marry,  the  man  would  have  taken  the  whole ;  because  i  Rep.  lOi  a. 
a  freehold  estate  could  not  be  created  to  commence 
injuturo.     But  the  limitation  of  a  use  in  this  manner 
would  have  been  good.    So  if  a  man  had  made  a  Id.  135  a. 
feofiVnent  to  the  use  of  one  for  years,  and  after  to  the  ^"'  ^^'  ^'  ^* 
use  of  the  right  heirs  of  J.  S.,  this  limitation  had  been 
good.  - 

30.  It  was^  determined  upon  the  same  principles,  Were  re* 
that  a  power  of  revocation  might  be  annexed  to  the  ^^ 
limitation  of  a  use ;  by  which  means  the  grantor  i  inst.  237  a. 
might  at  any  ftiture  time  revoke  the  uses  he  had  de-  \^^^  ^*' 
clared,  and  limit  new  uses  to  other  persons ;  which 

the  feofiee  to  uses  was  bound  to  execute. 

31.  A  use  hot  being  considered  as  an  estate  in  the  Not  an 
land,  was  not  an  object  of  tenure ;  and  was  there-  ^^^Iw^^^ 
fore  fteed  from  all  those  oppressive  burthens  which 

were  introduced  into  England  by  the  Normans,  as 
consequences  of  the  feudal  system.  Thus  if  a  ceshu  Dissert,  c.  2. 
fue  Use  was  attainted  of  treason  or  felony,  the  use  ^  ^^'  ^^* 
Was  not  forfeited,  either  to  the  king  or  to  the  lord  of 
the  fee ;  because  a  use  was  not  held  of  any  person. 
Therefore  in  some  general  acts  of  parliament  relating 
to  treason,  as  that  of  21  ]R.ich.  II.  c.  3*  and  in 
most  particular  acts  of  attainder  passed  after  that 
time,  there  was  a  special  provi»on  made,  that  the 
persons  attainted  should  forfeit  all  lands  whereof 
they,  or  any  to  their  use,  were  seised.     Jn  most  of 
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those  acts  provision  was  also  made  to  save  firom  for- 
feiture such  lands  whereof  the  persons  attainted  were 
seised  to  the  use  of  others. 

1  lB8t.  76  h.       32.  In  the  same  manner  if  a  cestui  que  use  died, 

leaving  a  son  or  a  daughter  within  age,  the  lord  had 
not  the  wardship  or  marriage  of  the  heir,  or  a  relief 
on  the  death  of  the  ancestor :  nor  could  he  claim  the 
lands  as  an  escheat,  on  the  death  of  the  cestui  que  use 
without  heirs. 

33.  After  the  ecclesiastics  had  been  restrained  by 
the  statute  15  Rich.  IL  c.  5.  from  acquiring  the  use 
of  lands,  it  might  be  supposed  that  the  practice  of 
conveying  lands  to  uses  would  have  ceased  ;  but  it 
was  soon  found  that  this  was  the  most  effectual  mode 
of  evading  the  hardships  of  the  feudal  tenures ;  and 
also  of  securing  estates  from  forfeiture  for  high  trea- 
son. So  that  during  the  contests  between  the  houses 
of  York  and  Lancaster,  as  it  was  the  constant  prac- 

1  lost.  272  a.  tice  to  attaint  the  vanquished,  almost  all  the  lands  in 

England  were  conveyed  to  uses. 

Not  subject        34.  Another  circumstance  attending   a  use  was, 

to  Dawer  or   ^^^  ^^le  husband  or  wife  of  a  cestui  gue  use  could 

Curtesy.  -it  i       i 

Perk.  §  457.  neither  be  tenant  by  the  curtesy,  nor  tenant  in  dower 
Tit.  5  &  6.     ^£  ^Yie  use,  because  the  cestui  que  use  had  no  legal 

seisin  of  the  land.     This  was  a  grievance  much  com- 
plained of;  therefore  it  became    customary,  when 
inost  estates  in  the  kingdom  were  vested  in  feofFees 
.    to  uses,  to  settle  some  estate,  before  marriage,  on 
THt.  7.  c  1.     the  husband  and  wife  for  their  lives  ;  which,  as  we 

have  seen,  gave  rise  to  the  modem  jointure. 
Not  £x-  35.  A  use  was  not  extendible,  because  there  was 

iSsets.^'  ^  ^^  process  at  common  law  but  against  legal  estates ; 
1  Rep.  121  6.  ^^  ^ses  were  mere  creatures  of  equity;  so  that 
1  Inst.  374  h,  many  persons  conveyed  their  lands  to  uses;  for  the 

purpose  of  defrauding  their  creditors :  and  as  a  use 
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was  neither  a  chattel  nor  an  hereditament,  it  was  not 
assets  to  executors,  or  to  the  heir. 

36.  Uses  were  devisable,  although  at  that  time  lands  Devisable. 
were  not ;  and  Lord  Bacon  observes,  that  one  of  the  i  Rep.  123  h. 
reasons  why  so  much  land  was  conveyed  to  uses  was, 
because  persons  acquired  by  that  means  a  power  of 
disposing  of  their  property  by  will ;  which  enablecJ 
them  to  make  a  much  better  pro\dsion  for  their  fami'. 
lies,  than*  they  could  otherwise  have  dotie. 
'  37-  One  of  the  first  cases  in  the  year  books  re- 
specting uses  was  this  : — A  woman  who  had  made  a 
fisofiment  to  uses,  afterwards  married,  and  by  her 
will  directed  that  her  feoffees  should  convey  the  legal 
estate  to  her  husband.     It  was  adiudfced  that  the  ^ic^* 

18  Ediv.  4. 

will  was  void  at  law,  being  made  by  a  feme  covert  j 
therefore  should  also  be  void  in  Chancery. 

38.  There  was,  however,  one  instance  in  which  the  DcRcendible. 
Court  of  Chancery  followed  the  rules  of  the  common  j  j^'^^  j4  5/ 
law  in  cases  of  uses ;  for  it  was  held  that  they  de- 
scended in  the  same  manner  as  legal   estates,  the 
doctrine  of  the  half  blood  was  allowed  to  take  place,^ 

and  even  local  customs  were  left  unviolated  in  this 
instance ;  for  where  a  cestui  que  use  of  lands  held  in  Tit.  29. 
gavelkind  or  borough  english  died,  leaving  several 
sons,  thfe  use  descended  either  to  all  of  them,  or  to 
the  youngest,  according  to  the  custom. 

39.  So  where  a  person  seised  ea^  parte  matema  2  Roll.  Ab. 
made  a  feoffment  to  uses,  the  use  descended  to  the  '®^* 
heirs  ex  parte  matema^  in  the  same  manner  as  the 

legal  estate  would  have  done. 

40.  Thus  stood  the  doctrine  of  useg,  as  regulated  ineonve- 
and  settled  by  the  Court  of  Chancery ;  in  this  state  »«»«««  of 
it  was  in  some  instances  applied  to  very  useful  pur- 

poses,  by  removing  the  restraints  on  alienation,  and 
enabling  the  proprietors  of  real  property  to  exercise 
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several  powers  over  it,  which  w^W  wot  allowed  bj 
the  rules  of  the  common  law.    But  uses  became  so 
general,  and  were  applied  to  such  bad  purposes,  that 
at  length  they  were  productive  of  very  great  griev- 
ances*   Feoffinents  to  uses  were  usually  made  in  a 
secret  manner ;  so  that  where  a  person  had  cause  to  sue 
for  land,  he  could  not  find  out  the  legal  tenant,  against 
whom  he  was  to  bring  his  prcecipe ;  widows  were  de- 
prived of  their  dower,  husbands  of  their  curtesy;  cre- 
ditors were  defrauded,  the  king  and  the  other  feudal 
lords  lost  the  profits  of  their  tenures ;  their  iKrard- 
ships,  marriages,  and  reliefs ;  and  an  universal  ofa^ 
scurity  and  confusion  of  titles  prevailed  ;  by  which 
means  purchases  for  valuable  consideration  were  fre- 
quently defeated. 

41.  As  a  remedy  for  these  inconveniences,  several 
statutes  were  made  to  subject  uses  to  the  same  rules 
as  real  estates.  By  the  statute  50  ]Edw.  III.  it  was 
enacted^  that  where  persons  conveyed  their  tenements 
to  their  friends  by  collusion,  to  have  the  profits  at 
their  will,  their  creditors  should  have  execution  of 

f 

such  tenements,  as  if  no  such  gifts  had  been  made. 
Two  other  statutes  of  the  same  kind  were  made, 
1  Rich.  II.  c.  9.  and  2  Rich.  II.  i^t.  2.  c.  3. 

42.  By  the  statute  1  Rich.  III.  c.l.  reciting  that 
by  privy  and  unknown  feofl&nents,  great  ijisecurityi 
trouble,  costs,  and  grievous  vexations  daily  grew ; 
it  was  enacted,  that  all  acts  and  conveyances  made  by 
persons  having  only  the  use  of  lands,  should  be  good 
and  efiectual,  not  only  against  the  persona  making 
such  acts,  but  also  against  all  persons  having  or  claim- 
ing any  estate  or  interest  in  the  sane,  to  the  use  of 
those  who  should  make  such  acts. 

43.  By  the  statute  1  Hen.  VII.,  reciting  that 
whereas  divers  of  the  king's  sufcjects,  having  caiB» 
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^  §c^9n  iJy  iowf^f^a^  Sja,-  ve?e  d^^ded  and  de- 
layed  of  tmr  ^d'|icti9jKtSi  and  pf);fintiinf»  ^it^ut 
reme4y,  becj^usp.  pf  fepflfepnt^  ma^e  flf  the  «^vie 
I^q49  and  t?nein^t?  tQ  persflns  wijc^jpwii,  &p. ;  it 
^^as  ena0ed,  th^^  t^ie  4em{^p4dnt,  in  every  $uph  (:ase, 
should  have  his  action  ^gs^nst  the  p^^mor  or  p^rnpii; 
of  the  profits  of  the  lands  or  tenements  demanded, 
whereof  any  person  or  persons  had  been  enfeofled  to 
his  or  their  use. 

44.  By  the  statute  4  Hen.  VII.  c.  17*  it  was 
enacted,  that  if  any  person  or  persons  should  be 
seised  of  any  estate  of  inheritance,  being  tenant  im- 
mediate to  the  lords  of  any  castles,  &c.  holden  by 
knight-service,  to  the  use  of  any  other  person  or 
persons,  and  of  his  heirs  only,  and  he  to  whose  use 
he  or  they  were  so  seised  dieth,  his  heir  being  within 
age,  no  will  by  him  declared,  nor  made  in  his  lifb 
touching  the  premises ;  the  lord  of  whom  such 
castles,  &c.  were  holden  immediately,  should  have 
a  writ  of  right  of  ward,  as  well  for  the  body  as  for  the 
land,  as  the  lord  should  have  had  if  the  same  an- 
cestor had  been  in  possession  of  the  estate,  so  being 
in  use  at  the  time  of  his  death,  and  no  such  estate  to 
his  use  made  :  and  that  if  any  such  heir  was  of  full 
age  at  the  death  of  his  ancestor,  to  pay  relief  as  his 
ancestor,  whose  heir  he  was,  would  have  paid  if  he 
had  been  in  possession  of  that  estate,  so  being  in  use 
at  the  time  of  his  death,  and  no  such  estate  to  his 
use  made  or  had* 

45.  By  the  statute  19  Hen.  VII.  c.  15.  it  was 
enacted,  that  it  should  be  lawful  for  every  sheriff,  or 
other  officer  to  whom  any  writ  or  precept  should  be 
directed^  at  the  suit  of  any  person  or  persons,  to  have 
execution  of  any  lands,  tenements,  or  other  heredita- 

Dd4 
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ments»  against  any  person  or  persons,  upon  any  con- 
demnation, statute  merchant,  &c.,  to  make  and  de- 
liver execution  unto  the  party  in  that  behalf  suing,  of 
all  such  lands  and  tenements  as  any  other  person  or 
persons  were  in  any  manner  seised,  to  the  only  use  of 
him  against  whom  execution  was  so  sued. 
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Section  !• 

'VToTwiTHSTANDiNG    the  Variety   of   statutes    by  Sutement  of 

■■^^  which  it  was  endeavoured  to  make  uses  sub-  ^  *  Wute. 

ject  to  the  rules  of  the  common  l$iw,  yet  means  were 

found  of  evading  them,  particularly  in  cases  of  mar- 

nages, . wardships,  and  reliefs;    for  in  the  statute 

4  Hen.  VIL,  for  enabling  lords  to  have  the  wardship  ante,  c.  2. 

of  persons  entitled  to  a  use  only,  an  exception  was  *  ^" 

inserted  where  the  ancestor  had  made  a  will,  of  which 

i^any  persons  took  advantage,  to  the  great  detriment 

of  the  kmg,  and  the  chief  lords. 

2.  It  is  mentioned  in  Burnet's  History  of  the  Refor-  Vol.  I.  116. 
niation,  and  also  by  Mr.  Justice  Harper,  that  King  ^^^"-  ^^• 
Heniy  VIIL,  in  the  23d  year  of  his  reign,  caused  a 
will  to  be  brought  into  Parliament  to  remedy  the 
^uses  that  arose  from  the  universal  practice  which 
then  prevailed  of  making  feoffinents  to  uses ;  but  that 
it  was,  rejected  by  the  Commons. 
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3.  Four  years  after,  parliament  passed  the  stabit^ 
37  Hen.  VIII.  c.  1 0.  entitled,  "  An  act  concerning 
uses  and  wills,"  uswiUy  caUe4  the  Statute  of  Usei;; 
reciting,  that  by  the  common  law  lands  were  not  de- 
visable by  will,  nor  ought  to  be  transferred  but  hj 
livery  of  seisin ;  yet  ^^y^rtheless  divers  and  mndij 
imaginations,  subtle  inventicois  and  practice  l^dbeet 
used,  whereby  the  hereditaments  of  the  realm  had 
been  conveyed  by  fraudulent  feofihients,  fines,  lea^ 
veries,  and  other  assur£M:ices,  and  also  by  wills  ani 
testaments  i  by  reason  whereol'heirs  had  hem  mjusti|f  j 
disinherited,  the  lords  had  lost  their  wards,  mania^ 
reliefs,  heriots,  escheats,  aids,  &c. ;  married  ouf ! 
had  lost  their  tenancies  by  the  curtesy,  widows  their 
dower ;  and  nianifest  peijuries  were  committed. 

4.  It  is  therefore  enacted,  (§  1.)  "  That  where  any 
person  or  persons  stood  or  was  seised,  or  at  any  tiioe; 
thereafter  should  happen  to  be  seised,  of  and  in  ^J 
honors,  manors,  lands^  tenements,  ranlB,  rnm^l 
reversions,  remainders,  0Fd&»hereditim>ente)tothe 
use,  confidence,  or  trust  €£  any  person  or  peis<$ns,  9 
of  any  body  p«4itic,  by  reason  oi*  afiy  btfgaifi,  sik> 
feofiment,  fine,  recovery,  covenant^  e<Hitraet,  apt^ 
ment,  will,  or  otherwise,  by  «iy  manner  or  «*» 
whatever  it  be  ;  that  in  every  such  case,  allaBd!^^ 
such  person  and  persons,  and  bodies  politic,  that  w 
or  thereafter  should  have  fuiy  such  use,  eoB&As^c^^ 

trust,  in  fee  simple  or  fee  tail,  term  of  -lifiy  ^  ^ 

♦ 

years^i  or  otherwise,  er  any  use,  trust,  of  conideuc^  ^ 
remainder  op  reversion,  should  &o^  thencefortji  ^taoid. 
and  be  seised,  deemed  and  adjud^fed,  in  lawM  S^siiiy 
estate,  and  possession  of  and  in  ti|e  same  hooM 
eadtles,  &c.  to  all  intents,  constvuctions^,  andpiflp^ 
in  the  law,  of  and  in  such  lil^e  estates  as  they  M^ 
should  have  in  use,  trust,  cwr  confidence  of  ^  i*  ^'^ 
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wae  ;  aad  that  the  estate,  rights  title^  interest,  and 
possession  that  was  in  such  person .  or  persons,  th^ 
irere  or  thereafter  should  be  seised  of  any  lands,  tene- 
PfQUts^  or  hereditaments,  to  the  use,  confidence,  9r 
KQSt  of  any  such  person  or  persons;  or  of  any  body 
politic,  to  be  from  thenceforth  clearly  deemed  and 
idjudged  to  be  in  him  or  them  that  had  or  thereafter 
ihould  have  such  use,  confidence,  or  trust,  after  such 
lualily,  manner,  form,  and  condition,  as  they  had 
^fprc^  in  or  to  the  use,  confidence,  or  trust  that  was 
in  them. 

^'  Where  divers  and  many  persons  were  or  there$4^r     §  2. 

should  happen  to  be  jointly  seised  of  and  in  any  lands, 

tenements,    rents,  reversions,    remainders,  or  other 

hereditaments,  to  the  use,  confidence,  or  trust  of  any 

of  them  that  were  so  jointly  seised  i  that  in  every  such 

caae»  thiat  those  person  or  persons  whiqh  had  or  there* 

after  should  have  any  such  use,  confidence,  or  trust 

in  any  such  lands,  &c.  should  from  the^icefarth  have, 

and  be  deemed  and  adjudged  to  have,  only  to  him  or 

them  that  had  or  thereafter  should  ^aveany  such  use, 

confidence,  or  trust,  such  estate,  possession,  apd  seisin 

of  and  in  the  same  lands,  kc  in  lil^e  nature^  manner, 

form,  condition  and  course,  as  he  or  they  had  before 

in  the  use,  confidence,  or  trust  of  the  same  lands, 

tenements,  or  hereditaments.'* 

5^  It  is  evident  from  the  words  of  this  statute,  that 
the  intention  of  the  l^islature  was,  entirely  to  abolish 
uses,  by  destroying  the  estate  of  the  feofiees  to  uses, 
and  transferring  it  from  them  to  the  cestms  que  use ;  2  Leon.  17. 
by  which  means  the  use  should  be  changed  io^  a 
legal  estate  :  and  the  statute  has  so  far  answered  the 
intention  of  the  makers  of  it,  that  no  use,  upon  which 
^  statute  operates,  can  exist  in  its  former  state  for 
more  than  an  instant }  as  the  legal  seisin  and  posses* 
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sion  of  the  land  must  become  united  to  it  immediately 

upon  its  creation.  . 

6.  It  therefore  followed,  that  where  this  stabit^ 

operated,  lands  conveyed  to  uses  could  never  in  future ' 

become  liable  to  the  charges  or  incumbrances  of  the . 

feofiees.    But,  on  the  other  hand,  tliey  would  be 

always  subject  to  the  charges  and  incumbrances  <^ 

the  cestui  que  me,  and  to  all  the  rules  of  the  common 

law ;  so  that  they  ceased  to  be  devisable ;  and  by  that 

means  the  great  object  of  king  Henry  VIII.  was 

attained  ;  which  was,  to  preserve  his  right  to  ward- 

ship,  and  other  feudal  profits,  out  of  the  lands  of  the  | 

nobility.  ■ 

qircum-  7.  There  are  three  circumstances  necessary  to  the  . 

stances  ne«  •  r.  «         1  •  « 

cessary  to  its  execution  oi  a  use  by  this  statute.  1st,  A  person 
Operation,  seised  to  the  use  of  some  other  person.  2d,  A  cesitd 
1  Rep.  126  a.  que  use  in  esse  ;  and  3d,  A  use  in  esse,  in  possession, 

remainder,  or  reversion. 
!•  A  Person       8,  With  respect  to  the  first  of  these  circumstances^ 
Use.  ^^  words  of  the  statute  expressly  require  it ;  these 

are,  '*  Where  any  person  or  persons  stand  or  be  seised, 
or  at  any  time  hereailer  shall  happen  to  be  seised,  of 
and  in  any  honors,  &c.  to  the  use,  confidence,  ori^st 
of  any  other  person  or  persons,  &c."     It  will  how- 
ever be  necessary  in  this  place  to  inquire  ;  first.  What 
persons  are  capable  of  being  seised  to  uses :  secondly. 
Of  what  estate  or  interest  they  can  be  seised  to  use^. 
What  Per^         9*  All  those  who  were  capable  of  being  seised  to 
sdsed^to^  ^^   "^^  before  the. statute,  may  still  be  seised  to  a  use; 
Uses.  on  the  other  side,  all  those  who  were  incapable  of 

being  seised  to  uses  before  the  statute,  still  labour 
under  the  same  incapacity. 

10.  It  has  been  stated,  that  neither  the  king  nor 

m 

the  queen  could^  before  the  statute,  have  been  seised 
to  a  use  \  or  rather  were  not  compellable  to  execute 
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the  use.  This  law  continued  after  the  statute  ;  and 
A  singular  case  arose  in  35  Eliz.  respecting  the  prero- 
gative of  the  crown  to  hold  lands  discharged  of  all 
uses. 

11.  A.  committed  high  treason  in    18  Eliz.,  for  Pimb's  Case, 
which  he  was  attainted  in  26  £liz.      Between  the  ii^st.  I3a, 
treason  and  the  attainder,  a  fine  was  levied  to  him  »•  7. 
by  B.  of  certain  lands,  to  the  use  of  B.  and  his  wife 
(who  was  sister  to  A.)  and  of  the  heirs  of  the  said  B. 
Afterwards  B.  bargained  and  sold  the  lands  to  J.  S. 
for  money.     Upon  discovery  of  the  treason  and  the 
attainder  of  A.  the  purchaser  was  advised  by  Plow- 
den,  Popham,  and  many  others,  that  the  land  was  in 
the  queen ;  because  the  queen  was  entided  to  all  the 
lauds  that  traitors  had,  at  the  time  of  the  treason, 
or  after ;  so  the  use  which  was  declared  to  B.  and 
his  wife  upon  the  fine  was  void,  by  the  relation  of 
the  right  of  the  queen  under  the  attainder ;  and  the 
queen  must  hold  the  land,  discharged  of  the  use ; 
because  she  could  not  be  seised  to  a  use.*   It  is  but 
justice  to  mention,  that  the  case  being  represented  to 
queen  Elizabeth,  she  granted  the  land  to  the  cestiii   . 
pe  use. 

12.  By  the  words  of  the  statute,  which  are,  "  any  Bac  Read, 
person  or  persons,"  aliens  and  corporations  are  ex- 
cluded from  being  seised  to  a  use ;  therefore  it  was 
determined,  in  a  case  reported  by  Dyer,  that  where  King  v. 

au  alien  and  a  natural-bom  subject  were  enfeoflfed  to  2^y*»  „^^ , 

♦,  Dyer,  283  fc. 

uses,  the   moiety  of  the  alien  should,  upon  office 
found,  become  vested  in  the  crown. 

13.  With  respect  to  the  estate  or  interest  of  which  Of  what 
a  person  may  be  seised  to  a  use,  the  words  of  the 
statute  are,  "  where  any  person  or  persons  stand  or 

be  seised,  or  at  any  time  hereafter  shall  happen  to 
he  seised."     Now  the  word  seised  extends  to  every 
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specie^  of  freehold  estate^,  aMbdogh  it  a{qmi9  t<r 
havebben  thie  generd  opitiion,  before  and  immiedtttely 
alter  the  passibg  of  this  statute,  that  all  feo^  to 
V    uses  must  have  been  seised  in  fee  simple* 

Esthte  TWl.        14.   It  wa^  therefolre   fottheAy  much   doubted, 

thither  a  tenant  in  tail  could  be  Keided  to  a  ute. 

Cent.5.ca.i.  J^kiM  stated  it  as  a  point  determined,  by  aU  tbe 

Judges,  that  a  tenant  in  tdil  cannot  be  seised  to  a  use, 
either  estpressed  or  implied :  1st,  Because  the  tenure 
cteated  a  consideratioh ;  %dly,  Because  the  statute 
De  Dotiis  has  so  appropriated  and  fixed  thie  estate 
tail  to  the  donee,  and  the  heirs  of  his  body^that 
neither  he  nor  they  can  execute  the  use.    Hence 

1  inat.  19  6.  Ix)rd  Coke  has  said,  that  if  an  estate  be  made  to  a 
man  and  the  heirs  of  his  body,  either  to  the  use  of 
another  and  his  heirs^  or  to  the  use  of  himself  and  hb 
heirs,  this  limitation  of  use  is  utterly  void. 

15.  The  case  upon  which  Lord  Coke  and  Jepkins 
have  founded  thel^  opinion  is,  that  of  Cowper  v. 
I^ranklin,  which  arose  in  IS  Ja.  I.»  and  is  thus  re- 

Cro.  Ja.  400.  ported  by  Croke : — John  Walter  being  seised  in  fee, 

made  a  feoflmeiit  in  fee  to  TliOmad  Walter,  kabenAoi 
to  him  and  the  heirs  of  his  body,  to  the  use  of  him 
and  his  heirs  and  assigns  for  even  The  question 
was,  whethet  T%iomas  Walter  had  an  estate  in  fee 
tail  only,  or  in  fee  simple  determinable  upon  the 
estate  tail.  This  depended  upon  two  i)oints: 
1st,  Whether  a  use  n^ght  be  liittited  lipon  an  ettate 
tail  before  or  after  the  statute  of  uses,  ^y,  Whefter 
this  limitation  of  uses  to  Tliomas  Walter  and  his  beiis 
should  not  be  intended  the  same  uses,  being  to  tbe 
feoffee  himself,  and  to  the  same  heirs,  as  it  was  iit' 
the  habendum.  i* 

Croke  reports  the  case  to  have  been  adjourned: 
but  the  opinion  of  the  Court  upon  ibe  argumentf 
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inclih^d  th&t  he  wad  tenant  in  tail ;  and  that  the 
Uinitatibn  of  the  use  out  of  the  estate  tail  was  void,  as 
#dl  after  the  statute  of  uses  as  befcMre;  for  the 
statute  never  intended  to  execute  any  use,  but  that 
which  might  be  lawfully  tiompeOed  to  be  executed 
before  the  statate  :  but  this  could  not  be  of  an  estate 
faul,  for  die  Chancery  could  not  compel  a  tenant  in 
tiul/  before  the  statute,  to  execute  the  estate ;  so  tlie 
statute  did  not  execute  it  tihi^n. 

BtMrode  reports  a  secotid  ailment  upon  tiiis  3  buLs.  i84. 
ease,  together  with  the  judgement  of  the  Court  ^ 
#hlch  wte,  that'  lliomas  Walter  took  an  estate  tail, 
because  a  tenant  in  tail  coidd  hot  be  seised  to  a 
me.   • 

Oddbolt  i'e|>ortB  the  case  to  hzve  aris^  upon  a  269. 
Kthltation  to  one  and  the  heirs  of  his  body,  hahenduM 
to  the  donee,  to  the  use  of  him,  his  heirs  anda$sigilfa 
for  ever;  and  that  two  points  were  resolved. 
Ist,  That  the  limitation  in  the  habendum  did  hot  in^^ 
crease  or  alter  the  estate  given  in  the  premises  of  th^ 
<leed.  2dly,  That  a  tenant  in  tail  might  staiid  seised 
to  a  use  expressed ;  but  such  use  could  not  be 
averred* 

The  same  case  is  ali^  reported  by  Moor  by  thfe  848. 
Mime  of  Carrier  v.  Franklin,  where  the  court  appears 
to  have  considered  it  as  a  question  of  construction : 
and  held  that  the  feofifee  only  took  an  estate  tad^ 
i>ecttiige  the  ase  to  him  and  his  heirs,  immediately 
tticeeedm^  the  hahenduf/n^  must  be  construed  to 
*AeaQ  the  same  kind  of  heirs  to  whom  the  estate 
had  been  already  limited,  namely,  the  heirs  of  the 
Wyof  thefeofiee. 

16.  If  this  case  be  considered  as  an  authority,  it 
^  only  prove  that  a  tenant  in  tail  cannot  be  seised 
to  a  use  in  fee :  but  that  a  tenant  in  tail  may  be 
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seised  to  a  use,  coextensive  with  his  estate,  is  a  doc- 
trine  which  it  would  be  extremely  dangerous  to  con- 
Road.  67.      trovert*    Lord  Bacon  expressly  says,  that  a  tenant 

in  tail  may  be  seised  to  a  use.  —  ^<  If  I  give  land  in 
tail  by  deed  since  the  statute  to  A.  to  the  me  of  B. 
and  his  heirs,  B.  hath  a  fee  simple  determinable  upon 
the  death  of  A.  without  issue  ^  and  like  law,  diough 
doubtful,  before  the  statute  was ;  for  the  chief  reason 
that  bred  the  doubt  before  the  statute  Was,  because 
tenant  in  tail  could  not  execute  an  estate  without 
^rong ;  but  that,  since  the  statute,  is  quite  taken  away, 
because  the  statute  saveth  no  right  of  entail,  as  the 
statute  of  I  Rich.  III.  did. 
10  Rep.  95.        ly.  In  Seymour's  case,   lOJa.  L,  a  tenant  in  tail 

bargained  and  sold  his  estate  tail  to  a  stranger  in  fee: 
it  was  unanimously  resolved,  by  the  Court  of  King's 
Bench,  that  the  bargainee  took  an  estate  to  him  and 
his  heirs,  determinable  upon  the  death  of  the  tenant 
in  tail.  Now  this  determination  must  have  been 
founded  on  the  principle  that  a  tenant  in  tail  m^t 
Vide  Ht.  32.  be  seised  to  a  use ;  for  otherwise  the  bargain  and  sale 

would  have  been  void. 

18.  It  may  therefore  be  now  laid  down  as  an  un- 

doubtedprinciple  of  law,  that  a  tenant  in  tail  mayb^ 

seised  to  a  use,  elven  in  fee ;  and  that  such  use  will  be 

good  against  the  tenant  in  tail  himself.  And  as  tenants 

2  Rep.  77  a.  in  tail  have  ever  siiice  the  time  of  Lord  Coke  been  in 

the  practice  of  transferring  their  estates  to  the  persons 
who  were  to  be  tenants  to  the  prcecipe^  in  fee  simplci 
iby  conveyances  derived  from  the  statute  of  uses ;  if 
it  were  established  that  a  tenant  in  tail  cannot  be 
seised  to  a  use,  the  consequence  would  be,  that 
idmost  all  the  common  recoveries  which  have  been 
sufiered  for  the  two  last  centuries,  would  be  void 
for  want  of  a  good  tenant  to  the  prgmpe^ 
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19*  A  tenant  for  life  may  be  seised  to  a  use ;  such  ^t&te  for 
use  will  however  determine  together  with  the  legal 
estate^  which  is  transferred  to  it  by  the  statute  upon 
the  death  of  the  tenant  for  life  ^  for  a  cestui  que  use 
cannot  have  an  estate  in  the  use»  of  greater  extent 
than  the  seisin  out  of  which  it  is  raised. 

dO.  la  £  &  3  Eliz.  this  case  was  moved  :-r-Laniis  Dyer  186.  a. 
were  givea  to  two  persons  for  their  lives,  and  the  life  P^*  ^-    , 
of  the  survivor  of  them,  to  the  use  of  A.  B.  for  his  Case,  2  And. 
life.     The  two  donees  tp  uses  died ;  and  the  question  ^  ^' 
wasy.  whether  the  estate  to  A.  B.  was  determined. 
The  Court  thought  it  was  determined ;  because  the 
estate  on  which  the  use  was  created  and  raised  was 
«one. 

21.  It  fdUows  from  this  case»  which-  is  cited  and 
admitted  to  be  good  law  in  Bulstrode's  report  of  the 
«tte  of  Cowper  v.  Franklin,  and  also  in  a  case  re- 
)K»ted  by  Croke ;  that  all  persons  having  a  legal  Cro.  Car. 
estalae  of  freehold  may  be^seised  to  a  use.  If  the  use  ^^* 
is  greater  than  the  estate  out  of  which  it  is  limited^ 
it  will  cease  upon  the  determination  of  that  estate, 
but  wfll  be  good  in  thib  mean  time. 

9lt.  With  respect  to  the  di£ferent  kinds  of  property  What  may  be 
'whereof  a  person  may  be  seised  to  the  use  of  another ;  ^^^  ^ 
the  words  of  the .  statute  are — <<  Honors,  castle)!, 
manors,  lands^  tenements,  rents,  services,  reversions, 
wnainders,  or  other  hereditaments."  Which  com- 
prdKods  every  speciea  of  real  property,  in  possession, 
itiBainder,  or  reversion ;  therefore  not  only  corporeal 
hereditaments,  but  also  incorporeal  ones,  such  as 
9AvowBons»  tithes,  rents,  &c.>  are  within  this  statute. 

88.  Nothing  however  can  be  conveyed  to  uses,  2RoU.Ab. 
hiittfaatwhecedraperaoa is  seised  at  the  tune ;  for,  in  ^^2'  ^^^.^  . 
JfKW,  every  disposal  supposea  a  precedent  prqserty^  40i. 
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No  man  can  therefore  convey  a  use  in  landt  of  irtfidi 
h6  is  not  in  possession,  when  the  conveyance  is  made. 

m.  Lord  Bacon  says,  the  word  hereditament  jb 
the  statute  of  uses  is  to  be  understood  of  those  tliiiigi 
irtiereof  an  inheritance  is  in  esse ;  yet  that  a  gnat  of 
a  rent  charge  ck  novo  for  life,  to  a  use  was  good 
enou^ ;  ahhou^  there  be  no  inheritance  in  beiog 
of  the  rent.  It  should  however  be  observed,  thAiD 
this  case  there  is  a  seisin  of  the  land  out  of  vidiicK^ 
'reitt  is  granted* 

•  95.  Copyhold  estates  are  not  comprised  in  tlie 
'Statute  of  uses ;  because  a  transmutation  of  poam- 
%ftdn,  by  the  sole  operation  of  the  status  without  the 
concurrence  or  permission  of  the  lord,  would  be  49 
intftii^i^ent  bf  '  his  r^ts,  and  tend  to  hii  |f^u- 
aice. 

96.  The  seccmd  oiixnimstance  necessavy  to  thewv 
^tion  of  a  u^  by  this  statute  is,  that  tbere  most  be 
li  ceiHd  que  u»  in  esse.  If  tiherefore  a  me  be  liniited 
to  a  persQn  not  in  €iie,  or  to  a  person  unceitiiiif  the 
atatute  can  hayte  no  operation. 

27*  With  respect  to  those  who  may  heoeHids^ 
yse,  all  pers<»is  capable  of  taSsmg  lands,  by  anywm- 
inon  law  conveyance,  may  alio  be^e^fti^  fue  wr)  and 
by  the  words  of  the  statute,  corporations  jnj  6^ 
testuis  que  use. 

^.  Although  a  man  cannot  by  any  conveyaooait 
^dMafnon  law  Umit  an  estate  to  his  wife }  yethefliq^ 
hav^  made  a  feoffinent  to  tbe  use  of  iaswift^  «rt 
<K)venant  with  ilnother  to  stand  seised  to  theme  ^ 
his  wife.  And  such  a  use  now  created  in  tfaift'iMQaor 
Idll  be  executed  by  the  statute. 

09.  Lord  Bacon  says,  the  king  may  be  a  cdfM^|V 
US09  but  it  behovftth  both  tiie  dedarstioii  of  tiie  an 
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moA  the  eonve3mice  itself,  to^  be  matter  of  record  ; 
iKcanse  the  king's  title  i^  ceimponnded  of  both. 

do.  Byr  the  vords  of  die  statute  of  uses  a  cestm  que 
use  may  be  entitled  to  an  estate,  ^'  in  fbe  simple,  or 
fee  tailt  term  of  lijfe,  or  for  years,  or  otiierwise,"  or 
ia  rtmainder  or  reversion* 

SI.  ITie  cestui  que  use  must  in  general  be  a  dtffe-  ^'^  ^^^^ 

n  1.1-.^  *  ^      Cases  the 

rent  persaa.  from  him  who  is  seised  to  the  use ;  for  statute  ope- 
the  words  of  the  statute  are,  "  Where  saiy  person  or  ^**^®* 
persons  stand  or  be  seised,  &c.  to  the  use,  confidence,  / 
or  trust  of  any  Qther  person  or  persons,  &c/^  And 
Lard  Bacon  says,  *^  The  whole  scope  of  the  statute  Head.  63. 
was  to  remit  the  common  law,  and  never  to  inter- 
meddle wliere  the  common  kw  executed  an  estate. 
Theiefore  the  common  kw  ought  to  be  eiipounded, 
that  ^ere  the  party  seised  to  the  use,  and  the  cestui 
ifm  u$e^  is  one  person,  he  never  taketh  by  the  statute, 
fxcept  there  be  a  direct  impossibility  or  impertinency 
fei  the  use  to  take  efibct  by  the  common  law.'* 

98.  Hiifs,.  iK4iere  lands  were  given  to  a  man  and  JenUns  r. 
U»  wife,  habendum  to  the  said  husband  and  wife,  to  carl'^or"' 
the  use  of  tfaem  and  the  heirs  of  their  two  bodies ;  ^7^^  ^^^  ^  ^ 
snd  for  ddTault  of  such  issue,  to  the  use  of  A.  R 
^e  qoestioa  was,  whether  the  husband  and  wife  had 
M  estate  t«i,  or  only  an  estate  for  their  lives.    It 
was  adjudged  that  they  took  an  estate  tailv 

Upon  a  writ  of  error  in  the  Kmg's  Bench,  it  ws^s 
irgned  that  the  estate  out  <^  which  the  use  arose  was 
httt  for  their  lives,  consequently  the  use  could  not  be 
fiimted  lor  a  larger  estate.  But  Croke,  Jones,  and 
Whitlock  were  of  opinion,  that  there  was  a  difference 
where  an  estate  was  limited  to  one,  and  the  use  to 
another ;  ih&te  the  use  could  not  be  more  than  the 
estate  out  of  which  it  was  derived.  That  it  was 
ise  where  the  limiliation  was  to  two  persons, 
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habendum  to  them^  to  the  use  of  them  and  the  hein 
of  their  bodies;  this  was  no  limitation  of  the  use,  nor 
was  the  use  to  be  executed  by  the  statute,  but  they 
took  by  the  common  law. 

98..  Tbe  same  point  arose  in  the  subsequent  tenn, 
in  a  writ  of  error  from  a  judgement  given  in  Wales. 
The  Court  held  the  limitation  in  the  habendum^  to 
the  use  of  the  gcaatees,  and  the  heirs  of  their  bodies, 
to  be  as  a  limitation  of  the  land  itself,  being  all  to 
one  person ;  as  if  it  had  been  said,  habendum  to  them 
luid  to  the  heirs  of  their  bodies ;  and  not  like  the 
case  in  Dyer,  186.  For  true  it  was^  when  the  estate 
was  ttmited  to  one  or  two,  to  the  use  of  others  and 
their  heirs,  the  first  estate  was  not  enlarged  by  this 
implication,  and  the  use  could  not  pass  a  greater 
estate.  But  here,  when  the  grant  Kad  habendum 
*  conveyed  the  estate,  and  the  limitation  of  the  use 
was  to  the  same  person,  that  showed  the  intent  of  the 
parties,  and  was  a  good  limitation  of  the  estate ;  for 
h  was  not  an  use  divided  from  the  estate,  as  where  it 
was  limited  to  a  stranger,  but  the  use  and  estate  went 
together ;  wherefore  it  was  all  one  as  if  the  limitation 
had  been  to  them  and  their  heirs  of  their  bodies.  Sir 
William  Jones  said  he  knew  many  conveyances  had 
been  made  in  this  manner,  and  twice  brought  in  ques- 
tion, and  adjudged  to  be  an  estate  tail. 

34.  It  was  held  by  Lord  C.  J.  Holt  and  Powe]l,ina 
subsequent  case,  that  when  a  fine  was  levied,  or  a 
feoffinent  made,  to  a  man  and  his  heirs,  the  estate  was 
in  the  cpgnizee  or  feofiee,  not  as  ah  use,  but  by  the 
conunon  law,  and  might  be  averred  to  be  so. 

S5.  This  doctrine  is  most  ably  discussed  by 
Mr.  Booth,  in  an  opinion  on  the  following  case :— An 
estate  was  conveyed  by  lease  and  release  to  D.  C  and 
&  and  their  heirs,  to  hold  unto  the  said  I).  C«  andS^ 
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for  and  during  the  natural  lives  of  them  and  the  8ur« 
vivor  and  survivon  of  them.  The  question  was. 
Whether  they  took  by  the  common  law,  or  by  the 
atatute  of  uses.   As  to  this  point  Mr.  Booth  says, 

''  We  will  now  return  to  the  words  of  the  habendum 
in  the  release ;    taking  the  words,   ^  to  the  use." 
The  habendum  stands  literally  thus;  to  hold  unto  the 
said  D.  and  his  companions,  their  heirs  and  assigns, 
to  the  only  proper  use  and  behoof  of  the  said  D.  and 
his  companions,  their  heirs  and  assigns,  for  and  dur« 
ing  the  natural  lives  of  the  said  D.  and  his  com. 
panions^  and  the  life  and  lives  of  the  survivcnr  and 
survivors  of  them.    Here  you  observe  the  use  limited, 
is  not  limited  to  any  person  different  from  the  person 
to  whom  the  estate  is  granted    The  haiendum  is  to 
D.  and  his  companions,  and  the  use  is  limited  to  D. 
and  his  companions ;  so  that  the  estate  and  the  use 
are  both  to  one  and  the  same  person ;  and  therefore 
this  cannot  be  a  statute  use,  for  the  seisin  doth  not 
go  or  belong  to  one  person,  and  the  use  to  anotheSr 
person ;  whereas  the  statute  requires  that  there  should 
be  a  standing  seised  by  some  third  person  or  persons 
to  the  use  of  some  other  person.    And  that  case  oi 
Young  v.  Jenkins  is  express,  that  where  th^  use  is  ante  1 32. 
not  divided  irom  the  estate,  and  the  use  and  the 
<38tate  go  together,  there  it  amounts  only  to  a  limita- 
tion of  the  estate,  and  consequaitly  is  not  a  statute 
use,  but  only  a  common  law  use.    And  if  at  this 
day  a  man  should  enfeo£P  I.  S.  to'  hold  to  the  said 
I.  S.  and  his  heirs,  to  the  use  and  behoof  of  the  said 
I*  S.  and  his  heirs  for  ever,  no  man  living  would  call 
that  a  statute  use ;  for  the  words  would  import  no 
taore  than  the  words,  *^for  his  and  their  sole  benefit 
and  behoof;*'  and  would  only  serve  to  show  in  hov 
Ample  and  benefic^  a  manner  the  feoflfee  was  to  take  . 
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the  estate  limited  to  hun  by  the  haheniimn  ;  ^Kkft 
being  maiufestly  im  estate  at  comaum  Um^  oPuldiM 
al$o  ;give  .or  create  a  statute  tise*  This  words  oi  Ltad 
Holt  iD  Jbhe  c«se  of  Xx>rd  ^ytham  r.  Eiuri  of  A]^(kiqr» 
before  recited^  are  directly  m  point.  In  like  vanner 
it  would  be,  if  theire  were  a  feoffinent  to  a  jmA  ai»l 
his  aas^gnd,  to  hold  to  that  maA  Mid  his  agsigna,  totte 
only  use  and  fodioof  of  him  and  hi$  assjgns,  during 
his  life ;  that  would  only  limit  an  estate  of  freehold  to 
him  for  his  life,  at  common  law ;  a«d  not  be  the  limi- 
tation fx  creation  of  any  statute  use.  It  would  be 
the  sam^  in  the  case  of  a  feo^ent  to  one  of  lands, 
to  hold  to  the  feofee  and  his  heirs,  to  the  only  use 
and  b^qof  of  the  fe<^ee  and  has  heins,  dunng  die 
lives  of  A.  B.  C.  D*  and  twenjty  other  persons.  Tliere 
the  words  to  tibe  uae  and  behoof  would  pass  no  statute 
use,  #r  pass  any  thing  distinct  from  the  estate ;  wluci 
estate  Would  be  an  estate  at  common  law ;  and  tbe 
words  to  the  use  and  behoof  would  mvwe  only  ^ 
j^ew  the  aunplitiiide  of  the  esitate  given  by  the  &^ 
xneftt ;  and  that  the  feoffee  and  his  heirs  were  to  tikf 
the  same  for  his  and  their  own  benefit,  without  return 
of  any  service  whatever  to  the  donor/' 

36.  There  ajre  however  some  cases  where  the  ssine 

person  may  be  msed  to  a  use,  and  also  ceitid  ^  w* 

Bac.  Read,    jhus,  if  a  mw  mafces  a  fec^Snent  in  fee  to  on&  ^ 


13  Rep.56.    tibe  use  of  him  and  the  heirs  of  hi^  body ;  in  thisoifle, 

for  the  benefit  of  the  issud>  the  statiite,  accondipgito 
the  liBeutatM>n  <^  the  uses,  divests  the  estate  veft^  io 
btm  by  the  pommon  law^  and  exeoiteit  1^  ism^^ 
l0»sfibr,  by  fierce  of  th^  statute :  and  y^t  tJie  aiWB  if 
o«*tof  .tb^  wordsof  the  statutes  which  aw,  "to  ti» 
use  .^  wy  other  person/'  and  h«r<9  jto  is  seised  ta^ 
use  pf  himself-  Bjut  the  statote  hw  always  hit0^ 
VMlSiieiaUy  e;i(powide(i  to  satisfy  lihe  ratentjooof^ 
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which  ^  the  direction  of  the  U8e»  according 

tlie  rale  of  the  law, 

37^  So  if  a  man  9ei8ed  of  h^ids  in  fee  simple,  cove-  idem/ 
imnta  with  another,  that  he  and ,  his  heks  will  stand 
8eise4of  the  same  Iwdi  to  the  use  of  himself  and  the 
heirs  of  his  body ;  or  to  the  use  of  himself  for  life^ 
the  reoiainder  over  in  fee.  In  that  case,  by  the  ope- 
ration of  the  statute,  the  estate  which  he  hath  at  the 
common  law,  is  divested,  aqd  a  new  estate  vested  in 
hiiasel^  according  to  the  limitation  of  t^e  use. 

38.  Lord  Bacon  say^  if  a  person  enfeofis  L  S.  tjO  Read.  64. 
the  use  of  L  D.  for  life,  remainder  to  the  use  of 

I.  S.  for  life,  remainder  to  the  use  of  L  N.  in  fee, 
I.  S.  is  in  by  the  statute;  because  the  law  will  not 
admit  fractions  of  ests^tes.  So  if  a  person  enfeo£& 
I*  S.  to  the  use  of  himself  and  a  stranger,  they  shall 
both  be  in  by  the  statute,  because  they  cannot  takf 
jonitly,  taking  by  aevend  titles.  like  law,  if  I  enfeoi^r 
a  bidiop  and  his  heirs»  to  the  use  of  himself  and 
li]0  siicc^ssor^ ;  he  is  in  by  the  statute,  in  right  of 
his  see. 

39.  The  third  circums^nce  necessary  to  the  exe-  ^  ^  ^^ »" 
cutjon  of  a  use  by  this  statute  is,  that  there  should  be  i  Rep.  i26a. 
a  use  in  esse^  in  possession,  remainder,  or  reversion  ; 

imd  this  us^  may  either  be  cheated  by  an  express  de- 
ela»|tioii,  or  may  result  to  the  original  owner  of  the  infra,  ch.  4. 
-fitate,  Qi*  a^^e  from  an  implication  of  law. 

40.  When  ^Q4e  thr^e  cir^wpstances  concur,  the  The  Statute 
Ifgal  «|3tat^8ftfl  possession  of  tJhe  lands,  out  of  which  ^^^^Jj^^ 
the  vm  HW  p^^^  is  i^^Qunediately  taken  firom  the  aistual  Seialn. 
feoflSee  t^  uac^»  and  vies^^  in  the  cestui  que  use.    And 
^seisin  ^  poss^cya  thus  tran£(ferre(|,  is  not  a.mere 

aeifili  MldpQSgeHio^  in  \^^^  l^ntan  actyi^l  seisin  and  BacRead. 
imflfHWonji^iaeti  pot  a  njere  title  to  ^ter  upop  the  JJ;^^^Cft}. 

JMd^  butantM^wdest^ti^  wsoSa^.  ' 
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1  Inst.  266  h.      41.  Lord  Coke  appears  to  have  been  of  <^iniofif 

that  by  a  conveyance  to  uses,  executed  by  the  statute, 

only  a  freehold  in  law  passed.    And  others  have  said 

that  the  statute  only  transfers  a  civil  seisin,  it  behog 

Gilb.  Useti,     impossible  for  an  act  of  parliament  to  give  an  actual 

^^^*  seisin ;  therefore  that  an  entry  is  necessary  to  cmn^ 

plete  the  seisin.    It  has  however  been  found  that  the 

admission  of  this  principle  would  be  attended  with 

dangerous  consequences;   it  is  therefore  now  held 

Barker  T.       that  the  statute  transfers  the  actual  possession  ;  a  con- 

^^^i  K  *    struction  fully  warranted  by  the  words  of  the  statute, 

which  are,  **  every  person  having  a  use  shall  be  in 

lawful  seisin,  estate,   and  possession,  to -all  intents^ 

constructions,  and  purposes,  in  the  law.'' 

Saving  of  all     *42.  The  third  section  of  the   statute  contains  a 

toteir  saving  "  to  all  and  singular  those  persons  and  to 

their  heirs,  which  were  or  thereafter  should  be  seised 
to  any  use,  all  such  former  right,  title,  entiy,  interest 
possession,  rents,  customs,  services,  and  action,  as 
they  or  any  of  them  might  have,  to  his  and  their  own 
proper  use,  in  or  to  any  manors,  lands,  tenements^ 
rents,  or  hereditaments,  whereof  they  tvere  or  there- 
after should  be  seised  to  any  other  use,  as  if  the  said 
iact  had  not  been  made.*' 

43.  In  consequence  of  this  clause,  no  term  for 

years,  or  other  interest,  whereof  a  person,  to  whom 

lands  are  conveyed  to  uses,  is  possessed  in  his  own 

right,  will  be  merged  by  such  conveyance. 

cheyfiey*s  44.  A  husband  being  seised  in  fee,  made  a  lease  to 

C^  Moo.    Q^  a,nd  S.  in  secret  confidence,  for  the  prefermttit  of 

2  And.  192.    his  wife.    Aft;erwards  he  made  a  feofiment  to  0.  and 

others,  of  the  same  lands,  to  other  uses.    It  was 

•  •    •  • 

decreed  in  the  Court  of  Wards,  by  the  advice  <rf  Wwf, 
Anderson,  and  Manwood,  that  the  term  was  not 
extinguished  by  the  feofiment,  by  reason  of  the  pl«» 
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nsso  ;  and  because  O.  had  the*  lease  to  his  own  use^  it 
WBS  not  extingmshed  by  the  feoffinent^  which  he 
ook  to  the  use  of  aifothen 

45.  A,  demised  lands  to  B.  for  99  years;  after-  Ferrers r. 

raids  A.  by  baigain  and  sale  enrolled,  and  fine,  con-  cro.  Ja!  643. 

^yed  the  same  lands  to  B.  and  others  and  their  heirs,  |  Yf^'  .^^^* 

to  the  use  of  them  and  their  heirs,  to  the  intent  that 

s  common  recovery  should  be  had  and  suffered  against 

them,  with  voucha*  of  the  lessor,  to  the  use  of  a 

stranger;   all  which  was  done   accordingly^    The 

question  was,  whether  the  term  for  years  was  m^ged^ 

Resolved,  that  the  term  still  subsisted ;  for  although 

it  was  meiged,  by  the  union  of  the  estates,  till  the 

recovery  was  sufiered,  yet  when  that  was  done^  the 

uses  thereof  being  guided  by  the  bargain  and  sale»  it 

was  the  same  as  if  there  had  been  no  conveyance  j 

it  being  within  the  equity  and  intent  of  the  saving  in 

the  third  section  of  the  statute  of  uses :  for  the  in- 

teation  of  that  statute  was  not  to  destroy  prior  estates, 

but  to  preseve  them.  It  was  also  agreed  by  the  iidiole 

Court,  that  if  a  fine  or  feoffinent  had  been  levied  br 

made  to  the  lessee  for  years,  his  term  would  not  have 

been  thereby  extinguished.    An  objection  was  made 

that  the  bai^ain  and  sale,  and  fine,  were  to  the  use 

of  the  lessee  for  years,  otherwise  he  could  not  have 

been  tenant  to  the  freehold ;  therefore  the  saving  in 

the  statute  of  uses  did  not  extend  to  this  case ;  but 

it  was  answered  and  resolved,  for  the  former  reasons, 

that  the  term  was  saved  by  the  equity  of  the  statute. 

'    46.  The  saving  in  the  statute  of  uses  extends  to 

tases,  where  the  inheritance  is  conveyed  by  lease 

^d  release. 

47.  Cook  let  to  Fountain  for  99  years ;  two  years  Coak  v. 
rafter  Cook  conveyed  the  inheritance  by  lease  and  b^.  Ab^^Tit. 
Mease  i4>  FMmtain  and  another^  to  the  use  of  Cook  ^^^^  ^ 
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and  the  heirs  €£  his  body,  vith  divers  remaiodeft 
over.  The  quesdou  waa»  whether  by  this  oQnveyaoce 
the  lease  for  99  years  was  merged  and  destrayKJ^ 
ill  all  or  in  part.  First  it  was  agneed,  that  if  siidi 
conveyance  to  uses  had  been  by  fine  or  feoffinest,  it 
would  not  have  been  destroyed,  but  would  have  bees 
preserved  by  the  saving  in  the  statute  of  uses.  Sp 
likewise  it  was  admitted,  that  if  there  had  beoi  no 
lease  for  a  year,  but  the  rdease  had  been  immfidiate 
to  the  lessee  for  99  yeais,  to  such  uses,  in  this  oat 
also  tlie  lease  foir  99  years  had  been  preserved  by  finoe 
of  that  statute :  but  here  being  a  lease  fiv  a  year 
precedent,  it  was  argued  that  this  was  t^  ihe  use  of 
the  lessee,  and  t^en  by  acceptance  thereof  he  ad- 
mitted the  lessor's  power  to  make  such  lease ;  and  by 
cossequenoe  before  the  release  to  the  other  usee  cssie 
to  take  place  ;  then  the  iielease  after  could  not  levivs 
it:  it  was  also  said,  that  though  this  wese  all  one 
conveyance,  yet  it  differed  from  a  fec^fment,  fi)r  it 
would  not  purge  a  disseisin,  nor  make  a  i&^entim}- 
ttnee :  that  if,  before  the  release,  the  lessee  granted 
a  rent-charge  or  made  a  lease  for  half  a  year;  and 
then  a  release  was  made  to  him  and  his  heirs,  tosueli 
iises,  yet  he  who  had  the  inheritance  ^ould  have  iia 
remedy  to  avoid  these  charges  but  in  Chanceiy. 

On  the  other  side  it  was  aigued  that  this  was  no 
merger  of  the  90  yssrs  term,  or  if  it  were,  yet  for  no 
more  than  a  moiety :  for  the  reason  of  merger  and 
extinguisdiment  was  not,  as  had  been  argued,  ^e 
par^s  admittance  of  the  lessor's  power  to  make  a 
lease }  but  the  merger  was  e&cted  by  the  accession 
of  the  immediate  reversion  to  the  particular  estats ; 
therefore  a  new  lease  by  the  lessor  to  his  lessee^^ 
not  a  merger  or  surrender  of  tihe  first  term,  if  theie 
was  any  interposing  or  intermediate  term;  yet  io 

8 
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Ihat  case  the  lessee  adssil^ed  the  feasor's  power  to 
make  tbe  lease  pneseotly,  as  much  3$  iBthe  other : 
then  if  the  union  and  accession  of  the  two  estates 
irere  the  cause  of  the  mexger,  the  quantum  of  the 
thing  {(ranted  would  be  the  measttre  of  that  mei:ger ; 
:by  cojiaequence  the  first  lease  here  would  be  extin- 
guished^  but  far  a  moiety  of  the  lands.    Secondly, 
that  it  was  not  extinguished  for  any  part,  for  the 
term  was  saved  within  the  letter,  or  at  least  within 
the  equity  of  the  statute  27  Hen.  VIII.  c.  10.  §  3. ; 
for  the  intent  of  the  saving  therein  was  to  preserve 
the   balance  between  the  cestui  que  tise  and    his 
feoffees^  according  to  the  niie  of  equity,  by  which 
they   were    governed   before.     Now    suppose    that 
Fountain  had  a  lease  for  99  years  before  this  statute, 
and  that  Cook  had  desired  him  to  accept  a  feoffinent 
to  his  use  ;  without  doubt  the  Chancery  would  not 
have  compelled  him  to  assign,  till  the  99  years  term 
expired  :  and  the  same  right  seemed  now  to  be  pre- 
served by  the  saving  j  for  the  words  were  general : 
**  All  that  shall  be  seised  to  any  use,''    not  all  that 
shall  be  seised  by  feoffinent  or  fine :  so  that  the  seisin 
to  use  was  the  only  thing  the  statute'  regarded,  not 
by  what  sort  of  conveyance  :  that  lease  and  release 
was  become  a  common  conveyance;  and  the  lease  vide  Tit.  32. 
being  expressly  said  to  be,  to  enable  the  lessee  to  *^'*** 
accept  a  release  to  other  uses,  should  not  be  con- 
strued to  any  other  intent,  or  to  be  to  his  own  use, 
otherwise  than  to  enable  him  to  accept  such  release : 
then  if  it  should  be  admitted  that  the  lease  for  99 
years  were  extinguished  by  the  lease  for  a  year,  yet 
by  the  release  it  was  revived ;  for  being  but  one  con- 
veyance, it  was  within  the  equity  of  the  statute :  the 
case  of  Ferrers  v.  Fermor  was  stronger,  and  yet  it  ^^  *  '*^- 
^^  resolved  there,  that  though  the  bargain  and  sale 
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had  destroyed  the  teim  for  a  time,  yet  by  the  re- 
covery it  Was  revived ;  because  then  but  one  con- 
veyance ah  initio  ;  so  here. 

No  judgement  appears  to  have  been  given ;  but 
Lord  C.  B.  Gflbert  says  it  seemed  reasonable  that 
the  lease  for  99  years  should  not  be  merged,  orit 
least  but  for  a  moiety ;  and  even  in  that  case,  equity 
would  set  Up  th^  moietjr,  or  the  whole  term  agaiiu 
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Section  1.  ' 

HEN  the  statute  of  uses  first  became  a  subject  Constroction  , 
of  discussion  in  the  cou^  of  law,  it  was  held  tutt. 
by  the  Judges^  thit  no  uses  should  be  executed  by  ^  ^«P- 1^9  h. 
the  statute,  which  were  limited  against  the  rules  of 
the  common  law ;  fbr  it  appeared  by  the  preambles 
that  it  was  the  intent  of  the  makers  of  the  act  to 
Tealtom  the  ancient  law ;  and  to  extirpate  and  extin- 
guish    such  subtle  practised  feoffinents,  finesy  re* 
coveries,  abuses,  and  errors,  tending  to  the  subver* 
sion  of  the  good  and  ancient  common  law  of  the  land, 
^•that  it  was  plain  this  act  was  never  intended  to 
^^eeute  any  use  which  was  limited  against  the  rules 
of  the  common  law;  the  object  of  the  act  was  to  ex* 
Anguish  and  extirpate,  not  the  feoffment^  fine,  or 
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recovery ;  for  these  were  laudable  and  good  con- 
veyances of  lands  and  tenements,  by  the  common 
law,  as  in  effect  recited  in  the  beginning  of  the  pre- 
amble ;  but  those  uses  which  were  abuses  and  errors, 
therefore  mischievous,  benuse  they  w^re  against  ^e 
rules  of  the  common  law :  the  statute  was  a  law  of 
restitution,   namely,  to   restore    the   good  ancient 
common  law,  which  ^9f»  in  a  oumner  subverted  by 
abusive  and  erroneous  uses,  not  to  give  more  privi- 
lege to  the  execution  of  uses,  than  to  estates  which 
were  executed  by  the  aacieat  coBEunon  Ism* 
2.  The  courts  have  so  far  adhered  to  tin  con- 
I  Rep.  87  6.    struction  of  the  statute,  that  the  same  technical 
Tit.  32.  c  19.  ^Qy^g  Qf  limitation  are  now  required  in  the  creation 

of   estates  through   the   medium   of   uset,  as  in 

the  creation  of  estates  at  conunon  law*    Bq(»  in 

many  other  instances,,  this  doctrine  was  departed 

]  Atk.59].     from,  and  advantage  was  taken  of  an  expression  in 

the  statute  of  uses,  in  order  to  support  several  of 
those  limitations  which  had  been  allowed  by  the 
Court  of  Chancery,  in  dieolarstions  of  uses,  when  they 
were  diatifibet  frQm^the  legal  estate. 
Of  conti»«  S,  The  statute  ^  me»  daacfts^  ithat  tile  estate  of 
«e«tUacf.     f^  .fto&ee  to  usds^  shall  he  in  tbe  ot$tm  q^  v» 

**  aafter  such  f^ulity,  io^nner,  fena^  Md  caoditioBf 
w  they  had  'before  m  or  to  the  i^e,  coi^encei  or 
trust  that  mms  m  tkmnJ'    Now,  the  Ceui^  of  Chaa- 
iuite»  c.  2.     oery  lumog  pmmitted  {^  limitivlioii  of  a  use  i»  ^ 
(^^*  or  in  tsB,  to  wm  UJidyro,  withorik  any  piecdiBg 

estate  toatipport  it;  Mid  also  thala  use  might  dttos* 
fr«Mn  one  person  to  another,  by  matter  m  jpostfi^ 
thoi^h  the  Jficit,  use  weie  limited  ia  fee ;  the  couA 
of  law  in  process  of  time  admitted  erf*  limitatiaDSO^ 
this-kiadf  in  €O0va)raBces  to  uses ;  and  beU,  tW  ^ 
such  case8>  the  statute  would  transfer  the  pos8esfii<0 
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to  Ihe^  cedtid  quettstj  after  such  quality,  form,  and 
conditJon,  as  he  had  the  use. — An  account  of  the 
nature  of  these  limitations  will  be  given  in  Title 
XVT.  Remainder. 

4f.   By  the  rules  of  the  common  law,  no  restriction  ^*^  aming 
or  qualification  could  be  anne5ced  to  a  conveyance  of  cution  of*^ 
binds,  except  a  condition.    In  consequence  of  tibxs  ^®^«"' 
principle,  a  fine  or  feoflment,  with  a  power  of  revo.  *  l^^t.  237 «. 
Cation  anne^sed  to  it,  was  void  at  common  law; 
because  the  fine  or  feofRnent  transferred  the  ii^oto 
prope^rty  and  right  of  disposal,  to  the  cognizee  or 
feoffee ;  therefore  the  power  of  revocation  wap  re. 
pugnant  to  the  force  of  the  preceding  irords.    Besides 
the  admission  of  such  a  clause  would  have  introduced 
a  double  power,  vested  in  different  persons,  over  the 
same  thing,  which  was  contrary  to  the  rales  oi  the 
common  law. 

5.  "We  have  however  seen,  that  before  the  statute  ^^  c*  ^* 

of  u^es,  if  a  feoffinent  was  made  to  uses,  the  feaffinr 

might  reserve  a  power,  either  to  himself  or  to  some 

other  person,  to  revoke  the  uses  declared  on  the 

feoffinent ;  and  to  appoint  the  fedfl^  to  stand  seised 

to  other  uses.    For  the  principle  on  wluch  uses  w^ie 

originally  founded  being,  that   the  ftoffee  to  uses 

was  boimd  in  conscience  to  pursue  the  directions  of 

the   feofibr,    this    obligation  was   equally  binding; 

whether  the  agreement  was,  tltet  iiie  f^ffor  should 

receive  the  rents  and  profits  himsd:!^  or  some  stranger; 

or  whether  they  were  to  be  paid  in  such  maamer  as 

the  feo£R>r,  or  any  oiher  person,  to  whom  he  ddegalied 

his  power,  should  at  any  future  time  srppoiitt^ 

6.  The  statute  of  uses  vests  fhe  legal  estate  in  the 
cestui  que  tise,  after  such  quaHtjr,  manner,  and  form 
as  he  had  in  jthe  use :  from  which  the  courts  conclu- 
ded, that  in  all  conveyances  to  uses,  a  power  mi^lit  i  imt.  237  a. 
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«  be  reserved,  of  revokii^  a  former  limitatioii  of  a 

use,  and  of  appointing  a  new  use  to  some  other 
person. 

7.  In  an  opinion  of  the  late  Mn  Booth,  which  bas 
been  published  by  Mr.  Hilliard  at  the  end  of  Shep- 
pard's  Touchstone,    is  the   following  ^u:count  ^ 
ccmtingent  uses  and  powers  :•— <<  By  the  old  law,  do 
fee  simple  could  be  limited  upon  or  after  a  fee 
simple ;  but,  since  the  statute  of  uses,  executory  fees 
by  way  of  use  have  not  only  been  allowed,  but  are 
become  frequent,  in  all  conveyances  operating  by  way 
of  transmutation  of  possession.    The  uses  are  served 
out  of  the  seisin  of  the  feoffees,  grantees,  releasees, 
&c.    In  all  future  or  executory  uses  there  is,  tiie 
instant  they  come  in  essey  a  sufficient  degree  of  seism 
supposed  to  be  left  in  the  feoflfees,  grantees,  &c.  to 
knit  itself  to  and  support  those  uses ;  so  as  that  it 
may  be  truly  said  the  feoflfees  or  grantees  stand  seised 
to  those  uses,  and  then,  by  force  of  the  statute,  the 
cestui  que  use  is  immediately  put  into  the  actual  pos- 
session.    It  is  wholly  immaterial  how,  or  by  ^at 
means,  the  future  use  comes  in  esse :  whetiier  by 
means  of  some   event  provided  for,    in   case  it 
happened  in  the  creation  of  the  uses,  which  event 
may  be  called  the  act  of  God  ^  or  by  means  of  some 
work  performed  by  any  certain  person,  for  which  pro- 
vision was  likewise  made  in  the  creation  of  the  uses, 
which  may  be  called  the  act  of  man ;  in  either  case 
the  statute  operates  the  same  way ;  for  the  instant 
the  future  use  comes  m  esse^  either  by  the  act  of  God 
or  the  act  of  man,  the  statute  executes  the  possession 
to  the  use,  and  the  cestui  gue  use  is  deemed  to  have 
the  same  estate  in  the  land,  as  is  marked  out  in  the 
use^  by  the  deed  that  created  it     When  the  use 
atises  from  an  event  provided  for  by  f)ie  deed,  it  & 
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^lled  a  future,  a  contingent,  an  executory  use: 
when  it  arises  firom  the  act  of  some  agent  or  person 
Dominated  in  the  deed,  it  is  called  a  use  arising  froin 
the  execution  of  a  power.  In  truth,  jboth  are  future 
or  contingent  uses,  till  the  act  is  done ;  and  after- 
wards they  are,  by  the  operation  of  the  statute,  actual 
estates.  But  till  done,  they  are  in  su^nse,  the  one 
depending  on  the  will  of  heaven,  whether  the  event 
shall   happen   or   not ;   the  other   on    the  will  of 


man." 


&  If  a  person  conveys  his  estate  by  lease  and  re- 
lease to  trustees  and  their  heirs,  to  the  use  of  himself 
for  life,  remainder  to  his  first  and  other  sons  in  tail, 
and  inserts  a  proviso  in  the  release,  tliat  it  shall  b^ 
lawful  for  him,  at  any  future  time,  to  revoke  these 
«8es,  and  to  declare  new  ones ;  and  that  immediately 
upon  such  revocation  and  new  declaration,  the  trustees 
shall  stand  seised  of  the  lands  to  the  use  of  such 
persons  as  the  settlor  shall  appoint ;  this  is  a  power 
of  revocation  and  appointment.  As  soon  as  it  is  exe- 
cufed,  the  uses  originally  limited  cease,  and  a  new 
use  immediately  arises  to  the  person  named  in  the 
^ppomtment,  for  such  estate  ds  is  given  to  him  by  it ; 
and  the  statute  transfers  the  legal  estate  to  such 
appointee,  who  by  that  means  acquires  the  actual 
seisin  and  possession. 

The  nature  of  revocations  and  appointments  to  Tit.  32.  c  13. 
UBes  wiU  be  explained  hereafter. 

9*  Lord  Bacon  says,  the  chief  object  of  the  statute  Conveyances 
9f  uses  was  to  destroy  all  those  secret  conveyances  to  ^,®n^ed  from 

.  '^  the  Statute 

uses  which  had  been  so  much  complained  of.— *«  The  of  Uses, 
principal  inconvenience,  which  is  rddiJ:  malorufhy  is  j^«c-Read. 
the  diverting  from  the  grounds  and  principles  of  the 
CQmmon  law,  by  inventing  a  mean  to  transfer  lands 
And  inheritances  without  any  solemnity  or  act  no- 
VoL,L  Ff 
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torioufli  J  8o  as  the  whole  statute  is  to  be  expounded 
^tTQUgly  towards  the  extinguishm^t  of  all  convey- 
ancesy  whereby  the  freehold  or  inheritance  may  pass, 
without  any  new  confections  of  deeds^  executiom  of 
estate,  or  entries/'  It  is  therefore  somewhat  aiiiguhr 
that  the  statute,  instead  of  having  had  that  efiect,  has 
given  rise  to  several  new  modes  of  transferring  laads, 
unknown  to  the  simplicity  of  the  common  law ;  aod 
of  a, more  secret  nature  than  feofiments  to  uses:  so 

lAtk.591.     that,  notwithstanding  the  great  caution  with  widch 

this  statute  was  made,  it  has  not  answered  the  inten- 
tipa  of  the  Legislature. 

Read.  39.  10;  Lord  Bacon  has,  however,  clearly  proved,  that 

the  intention  of  the  statute  was  only  to  destroy  the 
estate  of  the  feoffee  to  uses,  by  transferring  it  to  the 
persons  who  were  entitled  to  thj&  use  i  and  not  to 
destroy  the  form  oi  the  cofxyeyaiice  to  uites.  L  Be- 
cause l^e  words:  of  the  statute  are,  '^  Where  any  per- 
scm  is  seised^*  or  fiereqfter  shall  be  seised  to  any  use, 
&c«"  %  In  the  same  session  in  which  this  statute 
was  made,  it  was  exacted,  that  all  bargains  and  sales 
to  uses  should  be  em^olled  ;  which  proved  tb6  int^* 
tion  of  the  legislature^  tQ  leave  the  form  of  the  con^ 
veyanoei  with  the  addition  of  a  farther  ceremony* 
Si  By  the  twelfth  section  of  the  statute^  it  was  pro- 
vided that  the  king  should  not  take  any  primer  seisiDf 
oc  othei:  feudal  profit^  on  account  of  any  estate 
which  should  be  executed  by  means  of  the  ststnt^ 
I^U  the  1st  of  May  1536.  But  that  he  should  take 
tiie  feudal  profits  for  all  uses  which  should  become 
executed  by  the  statute  after  that  time. 

11.  Whatever  might  have  been  the  intenticm  rf 
tlie  Legislature  in  passing  this  statute,  it  is  certain 
that  it  has  given  rise  to  several  new  sorts  of  convey- 
ances, which  operate  contrary  to  the  rules  of  the 
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common  law :  for  it  being  soon  observed  that  there 
"was  nothing  in  the  statute  to  prevent  the  raising  of 
uses,  but  only  a  provision  that  when  a  use  was  raised, 
the  possession  of  the  land  should  be  transferred  to 
«uch  use ;  it  was  only  necessary  to  raise  a  use,  and 
the  legal  seisin  and  estate,  together  with  the  actual 
possession,  became  immediately  vested  in  the  cestui  ante,  c.  3. 
qvt  use,  without  livery  of  seisin,  entry,  or  attorn-  ^  ^^' 
ment.  ' 

IS.  In  consequence  of  this  doctrine,  it  became 
customaiy  to  raise  a  use  to  the  person  to  whom  the 
lands  were  intended  to  be  conveyed,  and  then  the 
statute  tratisferred  the  possession  to  Xbecestm  que  rise. 
This  was  done  iii  two  different  ways ;  first,  by  a  (Con- 
veyance which  only  transferred  a  use,  and  which  is 
said  to  operate  without  any  transmutation  of  posses- 
sion,  because  the  alteration  of  the  legal  seisin  is 
dfected  by  the  mere  operation  of  the  statute.  There 
ai'e  two  modes  of  conveyance  which  operate  in  this 
manner :  a  bargain  ^nd  sale  to  uses,  and  a  covenant 
to  stand  seised  to  uses ;  of  which  an  account  will  be 
given  in  Title  XXXIL  Deed.  c.9  &  lO. 

IS.  The  second  mode  of  conveying  lands  through 
tiie  medium  of  uses,  is  effected  in  the  fbUowing  man- 
ner :  the  legal  estate  and  possession  is  transferred  by 
a  feoffinent,  fine,  or  recovery,  to  some  indifferent 
person,  who  stands  in  the  place  of  the  ancient  feoffee 
to  uses;  a  deed  is  then  executed,  reciting,  that  by 
such'  feoffinent,  fine,  or  recovery,  the  lands  have  beien 
transferred  to  A.  B.,  and  declaring  that  such  feofi^ 
mienit,  fine,  or  reccArety  shall  enure  and  operate,  and 
that  the  feoffee,  cognizee,  or  recoyeror  fn  such  feoff- 
ment, fihe,  or  recovery,  shall  be  seised  of  such  lands, 
to  the  use  of  a  third  person.  Or  else  a  AeeA  is  first 
executed^  rSicitin^  that  a  fine  or  recovery  is  intended 

Ff  2 


4S6  Tide  XL    Use.  Ou  iv.  §  IS— 17. 

ix}  be  levied  or  suffered,  or  covenanting  to  levy  a  fipe 
or  to  suffer  a  recovery ;  and  declaring  that  these  as- 
surances»  when  completed,  shall  enure  to  the  use  of 
a  third  person* 

14.  In  both  these  cases  a  use  arises  out  of  the 
seisin  of  the  feofiee,  cognizee,  or  recoveror,  to  the 
person,  to  whom  such  use  is  declared,  and  the  statute 
immediately  transfers  to  that  use,  the  legal  estate  and 
actual  possession. 

15.  These  latter  assurances  are  said  to  operate  by 
transmutation  of  possession,  because  the  legal  seisin 
and  estate  is  first  transferred  by  some  common  law 
conveyance  or  assurance.  They  are  usually  called 
xleeds  to  lead  or  declare  the  uses  of  a  fine  or  recoveij, 

c.  12.  and  will  be  treated  of  in  Title  XXXIL  Deed. 

Whether  the  .  16«  As  the  Statute  of  uses  preceded  tlie  sta^tuteof 
fe^ds'wl^'e-  wills,  the  former  has  been  said  not  to  extend  to  de- 
rises  to  Uses,  vises  to  nses.    It  is  however  observable,   that  the 

words  of  the  statute  of  uses  are, — "  Where  any  person, 
&c.  is  seised  to  the  use  of  any  other  person  by  reason 
of  any  bargain,  sale,  &c.  wiU^  or  otherwise.'^  Now, 
though  at  the  time  when  this  statute  was  made,  the 
word  will  could  only  apply  to  wills  of  lands  then  de- 
visable by  custom,  yet  when  the  statute  of  wills 
passed,  the  word  mil  in  the  statute  of  uses  became 
applicable  to  wills,  or  rather  devises,  of  all  the  lands 
over  which  the  testamentary  power  was  given. 
Dyer,  127a.        Vf.  In  a  case  in  2  &  3  Phil.  &  Maiy,,it  is  said 

that  4evises  ^  land  in  use  have  been  common.  Is 
E.  Hartop's  .  2S  Eliz.  it  was  agreed  by  the  Court  of  Ward%  that 
iLeon  253    *  devise  might  be  to  the  use  of  another  j  and  Lord 

Coke  is  there  reported  to  have  been  of  opinion,  that 
the  son  oi  ^  devisor  takes  by  descent,  when  the  cabi 
que  usCy  to  whom  the  land  is  devised,  refuses  the  use; 
for  the  devisee  cannot  take  it  to  his  own  use,  becausQi 
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if  the  use  be  void,  the  devise  is  also  void.    In  the 

case  of  Broughton  v.  Langley,  which  will  be  stated 

in  the  next  title,  it  was  agreed  that  a  devise  may  be  Lutw.  823. 

to  the  use  of  another,  and  the  use  will  be  executed, 

if  the  intent  of  the  devisor  appear.    In  Gilbert's  Uses,  pa.  281. 

it  is  also  said  that  a  devise  may  be  made  to  a  use. 

18.  In  the  case  of  an  immediate  devise  to  uses, 
as  a  devise  to  the  use  of  A.  for  life,  remainder  to  the 
use  of  B.  in  tail,  it  is  admitted  that  the  remainder, 
cannot  take  efiect  by  way  of  use ;  because  there  is 
no  seisin  to  serve  the  use.  But  in  the  case  of  a  devise 
to  A.  and  his  heirs,  to  the  use  of  B.  for  life,  remainder 
to  the  first  and  other  sons  of  B.  in  tail,  there  is  no 
reason  why  the  seisin  of  A.  should  not  be  deemed 
sufficient  to  support  the  uses  to  the  sons  of  B. 

19.  In  opposition  to  this  doctrine,  a  note  'to  an 
o{»inion  of  the  late  Mr.  Booth's  has  been  published,  Collect.  Jujr. 
in  which  it  is  said  that  the  statute  of  uses  does^  not  ^'  * 
operate  on  a  devise  to  uses.    This  note  is  not  annexed 

to  the  original  opinion,  which  was  in  the  possession  of 
the  late  Mr.  HUliard,  though  it  is  said  by  Mr.  Butler  i  Inst.  271  h. 
to  be  annexed  to  two  copies  of  the  opinion  made  **•  ' '  ^ 
immediately  under  the  eye  of  Mr.  Booth,  and  de- 
livered by  him  to  the  persons  in  whose  custody  they 
are,  and  also  in  a  copy  of  it  bequeathed  by  Mr.  Booth 
to  Mr.  HoUiday.  Admitting  the  authenticity  of  this 
note,  and  the  great  authority  to  which  Mr.  Booth's 
opinions  are  justly  entitled ;  yet,  as  it  has  been  a  uni- 
versal practice  for  the  two  last  centuries  to  devise 
lands  to  trustees  and  their  heirs,  to  various  uses,  with 
several  powers,  in  the  same  words  as  are  used  in  de- 
clarations of  uses  on  fines  and  recoveries ;  it  would 
be  extremely  dangerous  at  this  time  to  question  the 
operation  of  the  statute  of  uses,  in  such  cases. 
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Resulting  20.  Before  the  statute  @7  Hen.  VIII.,  if  a  person  had 

^^'  conveyed  his  lands  to  another,  without  any  considera- 

Dyer,  1865.   (ion,  or  deckration  of  the  uses  of  such  conveyance, 

'  he  became  entitled  to  the  use  or  pernancy  of  the 

profits  of  the  lands  thus  conveyed.    This  doctrine 

was  not  altered  by  the  statute  of  uses ;  therefore  it 

'     became  an  established  principle,  that  where  the  legal 

seisin  and  possession  of  lands  is  transferred  by  any 

common  law  conveyance  or  assurance,  and  no  use  i» 

expressly  declared,  nor  any  considersltion  or  evidence 

of  intent,  to  direct  the  use ;  such  use  shall  result  back 

to  the  original  owner  of  the  estate :  for  where  there 

is  neither  consideraticm,  nor  declaration  of  uses,  or 

any  circumstance  to  show  the  intention  of  the  parties, 

it  cannot  be  supposed  that  the  estate  was  intended  to 

be  given  away. 

1  Inst.  23  a.       21.  Inconsequence  of  this  principle.  Lord  Coke 

^^^\cc      has  laid  it  down  as  a  rule,—"  That  so  much  of  the 

use  as  the  owner  of  the  land  does  not  dispose  of,  re-' 
mains  in  him.^   So  that  where  a  person  seised  in  fee 
simple  levies  a  fine^  or  suffers  a  recovery,  without  any 
consideration,  or  declaration  of  the  uses  to  which  it 
shall  enure,  the  use  results  back  to  himself;  and  the 
statute  immediately  transfers  the  legal  estate  to  such 
resulting  use ;  by  which  means  he  is  seised  in  fee 
simple  in  the  same  manner  as  he  was  before  :  if  any 
particular  uses  are  declared,  so  much  of  the  old  use 
as  is  not  declared  to  be  vested  in  some  other  person, 
results  back  to  the  original  owner. 
Sir  E.  Clere*8      22.  Thus,  where  a  man  made  a  feoffinent  to  the 
6  Rep.  17  6.  ^^  ^^  ®^^^  person  or  persons,  and  for  such  estate 

and  estates,  as  he  should  appoint  by  his  will ;  it  was 
resolved  that  the  use  resulted  to  the  feoflbr  till  be 
made  an  appointmehtr 
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83.  So  ^wfaere  a  person  made  a  feofiment  to  the  use  Woodliff 
>f  himself,  and  his  intended  wife,  after  their  marriage ;  ^,.^^7* 
it  was  determined  that  the  use  resulted  to  the  feoffor  439. 
md  his  heirs,  till  the  marriage. 

24.  In  an  ejectment  tried  before  Lord  Chief  Baron  Armstrong 
Parker,  this  short  case  was  reserved  for  the  opinion  oi^yf^it^^L 
the  Court.     A.  B.  being  in  possession  of  the  lands 
in  question,   levied  a  fine  sur  conusans  de  droit  come 
ceo,  &c.  to  the  conusee  and  his  heirs,  without  any 
consideration  expressed ;  and  without  declaring  any 
use  thereof :  nor  was  it  proved  that  the  conusee  was 
ever  in  possession.    So  that  the  single  question  was, 
whether  the  fine  should  enure  to  the  use  of  the 
conusor,  or  to  that  of  the  conusee.    After  two  argu- 
ments, the  Court  gave  judgement  for  the  plaintifi^ 
who  claimed  as  heir  of  the  conusor ;  and  said,  that  in 
the  case  of  a  fine  come  ceo,  &c.  where  no  uses  were 
declared,  whether  the  conusor  were  in  possession,  or 
the  fine  were  of  a  reversion,  it  should  enure  to  the 
old  uses,  and  the  conusor  should  be  in  of  the  old  use. 
That  in  the  case  of  a  recovery  sufiered,  the  same 
should  enure  to  the  use  of  him  who  suffered  it  (who 
^as  commonly  the  vouchee),  if  no  uses  were  declared. 
So  in  this  case  the  ancient  use  was  in  the  conusor  at 
the  time  of  levying  the  fine  ;  for  it  seemed  to  have 
been  long  settled,  that  a  fine  without  any  considera- 
tion, or  uses  thereof  declared,  should  enure  to  the 
ancient  use,  in  whomsoever  it  was,  at  the  time  of 
levying  the  fine ;  and  as  it  was  here  in  the  conusor, 
at  the  time,  the  judgement  must  be  for  the  plaintiff. 

25.  Where  a  husband  and  wife  levied  a  fine  of  the  Bcckwitfc's 
vife'g  estate,  without  any  sufficient  declaration  ot^^'   ^o 

'  •'  2  Rep.  58  a. 

^9  i  It  was  held  that  the  use  resulted  back  to  the  Dyer,  HG  b. 
^e  only ;  because  the  estate  in  the  land  passed  only 
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from  her ;  and  the  husband  joined  with  her  only  for 
conformity. 

^^  Where  a  person  levies  a  fine  of  his  estate  tcr 

trustees,  to  certain  uses,  and  does  not  declare  any 

use  of  the  estate  during  his  own  life,  it  will  result  to 

himself. 

Penlunr  ▼•  27.  A  fine  Was  levied  to  the  use  <^  trustees  far 

2  Vcm/370.  700  years^  remainder  to  other  trustees  for  300  years, 

2Freero.258.  and  from  and  after  the  death  of  the  cognizor,  to  the 

use  of  his  son  for  life,  remainder  to  the  first  and  other 

sons  of  such  son  in  tail.     It  was  resolved  by  the  Lord 

Keeper,  after  consideration  had  with'  all  the  Judges, 

and  a  case,  that  as  the  cognizor  had  not  limited  away 

the  freehold  to  any  person  during  his  life,  it  resulted 

back  to  himself. 

Wills  V.  28.  Afchdale  Palmer,  in  consideration  of  the  mar- 

2  ^lack.  R.    ^^^  ^f  hi^  so^»  settled  an  estate  to  the  ute  of  his  son 

687.  for.life,  remainder  to  his  intended  wife  for  life,  ft- 

R^  45.^^ '  mainder  to  the  first  and  other  sons  of  the  marriage  in 

6tli  adit.        t3j|^  remainder  to  the  heirs  male  of  the  body  of  Arch- 

.  dale  Palmer,  remainder  over.    It  was. resolved,  tKut 

as  the  limitations  to  the  son,  and  his  first  and  other 

sons,  might  determine  during  the  life  of  Archdale 

Painter,  a  use  resulted  to  him  for  life,  expectant 

upon  the  determination  of  the  estates  limited  to  his 

son,  &c. 

29.  But  where  the  use  is  expressly  limited  away 

during  the  life  of  the  grantor,  no  use  can  result 

to  him. 

Tippin  SO.  A  person,  in  consideration  of  marriage,  coo- 

4  ModT  38o!   "^^y^  lands  to  trustees,  to  the  use  of  himself  and  his 

1  Ld.  Rayin.   heirs  till  the  marriage,  then  to  the  use  of  his  rxi^ 

tended  wife  for  life,  for  her  jointure,  remainder  to 
trustees  and  their  heirs  during  the  life  of  the  huabaod,' 
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in  trust  to  support  contingent  remainders,  but  to 
permit  the  husband  to  receive  the  rents  and  profits 
during  his  life»  remainder  to  the  first  and  other  sons 
of  the  marriage  in  tail  male,  remainder  to  the  heirs 
male  of  the  husband  by  his  then  intended  wifii|  re- 
mainder, over.  It  was  resolved  that  no  use*  resulted 
to  the  husband,  because  there  was  an  express  estate 
limited  to  the  trustees  during  his  life. 

31.  The  use  will  result  according  to  the  estate  2IUp.  58«. 
which  the  parties  have  in  the  land.    Thus  if  th^re  be 

two  joint  tenants,,  and  they, levy  a  fine  without  any 
dctclaration  of  uses,  the  use  sl^all  be  to  them  of  the 
same  estate  as  they  before  had  in  the  land.  So  if  A^ 
tenant  for  life,  and  B.  in  remainder  or  reversion,  levy 
a  fine  generally,  the  use  shall  be  to  A.  for  life,  the 
remainder  or  reversion  to  B.  in  fee.  For  each  grants 
that  wh^ch  he  may  lawfully  grant;  and  each  shall 
haye  the  use  which  tlie  law  vests  in  them,  according 
to.  the  estate  which  they  convey  over.  So  if  A.  seised 
in  fee  of,  an  acre  of  land,  and  he  and  B.  levy  a  fine 
of  it  to  another,  without  consideration,  the  use  shall 
be  to  A.  only  and  his  heirs :  for  a  use,  which  is  but 
a  trust  and  confidence,  and  a  thing  in  equity  and 
conscience,  shall  be  by  operation  of  law  to  him  who 
in  truth  was  owner  of  the  land,  without .  having  re- 
gard to  estoppels  or  conclusions,  which  are  averse 
froin  truth  and  equity. 

32.  It  was  determined  in  a  modem  case^  where  a  Roe  r. 
fine  was  levied  by  a  tenant  for  life,  together  with  the  S?**^^'^ 
remainder-man  in  tail,  and  the  reversioner  in  fee ;  24. 
and  a  declaration  of  uses  was  executed  by  the  tenant 

for,  life,  and  the  remainder-man  in  tail  only ;  that  the 
use  of  the.  reversion  in  fee  resulted  to  the  reversioner. 

33.  It  is  somewiiat  doubtful,  whether  in  the  case  of 
a  lease  and  release  withQut  any  declaration  of  uses,^  the 


442  Title  XL    Use.   Ck.  iv.  §  33— 37- 

use  results  to  the  releasor ;  for  reasons  which  wifl  bd 
Vide  Tit.  32.  Stated  when  that  mode  of  conveyance  is  explained  | 
c.  11.  But  if  any  particular  use  is  declared  on  a  lease  aod^ 

release,  the  residue  of  the  use  will  result  back  to  the 

releasor.  I 

34.  Where  the  same  use  is  limited  to  the  owner  of  J 

1  Inst^  22  6.  the  estate,  whieh  would  have  resulted  to  him,  in  case 

no  declaration  of  that  use  had  been  made  ;  the  dedsr 
ration  is  void,  and  he  takes  it  as  a  resulting  use. 
Read  and  35.  Anthony  Mitford  being  seised  in  fee  of  the  i 

Morpeth  V.     estate  in  question,  conveyed  the  same  to  the  use  of  i 
Cro.  Eliz.'      his  eldest  son  and  his  wife,  and  the  heirs  male  of  the 
M^    284      ^^y  ^f  his  s^°>  remainder  to  the  use  of  his  own 

2  Rep.  91  h.  right  heirs.     It  was  resolved,  that  the  use  limited  to  i 

the  right  heirs  of  Mitford  was  the  ancient  use,  which 
was  never  out  of  him  ;  and  was  in  fact  a  reversion  ip 
him  to  grant  or  charge ;  and  would  descend  from  luoi 
to  his  heir  if  it  had  not  been  mentioned :  that  the 
limitation  to  his  right  heirs  was  therefore  void,  being 
no  more  than  what  the  law  had  already  vested  in 
him. 
Uses  by  36.  The  same  rule  takes  place  in  all  conveyances 

Imphcation.  ^^  ^^^^  yffhich  operate  without  transmutation  of  pos- 
session :  as  in  covenants  to  stand  seised,  and  baigams 
and  sales,  where  the  uses  arise  out  of  the  estate  of 
the  covenantor  or  bargainor:  for  in  these  casesf^o 
.  much  of  the  use  as  the  covenantor  or  bargainor  does 
not  dispose  of,  still  remains  in  him  as  his  old  estate  i 
and  is  usually  called  a  use  by  implication. 
Pybus  V.  37.  A.  being  tenant  in  fee,  covenanted  \fi  stand 

1  Vent.  327.  seised  to  the  use  of  his  heirs  male,  begotten,  or  to  b« 
begotten  on  the  body  of  his  second  wife.  I*  was 
determined  that  A.  took  an  estate  for  life  by  ifflp'J' 
cation :  for  the  limitation  being  to  the  heirs  of  i^ 
body,  &c.  and  it  being  impossible  for  him  to  ^^^ 
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my  such  heirs  during  his  life,  as  nemo  est  heeres 
tiveTUis^  the  us9  was  undisposed  of  during  his  life, 
consequently  remained  in  him. 

38.  It  follows  from  the  sam^  principle,  that  where 
no  use  arises  upon  a  covenant  to  stand  seised,  or 
bargain  and  sale,   either  for  want  of  a  sufficient 
consideration,  or  for  ^ny  oth^r  ^use,  such  use  will  Tit.  32.  c.  10. 
remain  in  the  covenantor  or  bargainor. 

39.  Prom  the  nature  of  resultinir  uses,  and  uses  by  ^?  Vf^  '®- 

'  •'    suits  but  to 

implication;  it  follows,  that  they  can  never  arise  to  any  the  Owner 
person  but  the  original  owner  of  the  estate.  of  the  Estate. 

40.  Husband  and  wife  levied  a  fine  of  the  wife's  ^^^  ^* 

Speedy 

estate,  to  the  use  of  the  heirs  of  the  body  of  the  show.  Ca.  in 
husband  on  the  wife  begotten ;  remainder  to  the  ^"^  *^^- 
husband  in   fee.     It  was  resolved,  that  no  estate  * 
resulted  to  the  husband,  because  the  Jands  originally 
belonged  to  the  wife.     This  judgement  was  affirmed 
by  the  House  of  Lords. 

41.  Where  there  is  any  circumstance  to  show  the  Nor  against 

-    ,  .  11  11  1       1 J  ^^^  Intent  of 

intent  of  the  parties  to  have  been  that  tne  use  should  theFMies. 
not  result,  it  will  remain  in  the  persons  to  whom  the 
1^  estate  is  limited. 

4S.  A  recovery  was  suffered  by  one  Hummerston,  Hummer- 
to  the  intent  that  the  recoveror  should  make  an  ^^^.^  ^^ 
estate  to  him  and  his  wife  for  their  lives,  remainder  n.  9. 
to  their  eldest  son  in  tail,  &c.    It  was  agreed  by  the 
Court,  that  after  the  recovery  3uffered,  the  recoverors 
should  be  seised  to  their  own  use  ;  for  if  they  were 
seised  to  the  use  of  Hummerston,  then  they  could 
not  make  the  estate.    But  Southcot  and  Wray  said 
they  ought  to  do  this  in  convenient  time,  otherwise 
the  use  would  result  to  Hummerston. 

43.  A  fine  was  levied,  and  an  indenture  made  to  idem, 
declare  the  uses  of  it ;  the  words  of  which  were,  "  the 
fine  was  levied  to  the  intent  that  they  should  make 
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Sin  estate  to  him  to  whom  J.  £•  the  father  (who  )m 

the  cognizor)  should  name/'      And  there  was  2 

proviso  at  the  end  of  the  indenture,  that  the  cognizee 

should  not  be  seised  to  any  other  use,  except  unto 

that  use  specified.     It  was  holden  by  all  the  justices, 

that  the  lands  should  be  to  the  use  of  the  cognizees 

themselves,   immediately  as  above :   that  after  the 

nomination,   they   should  be  seised  to  the  use  of 

whomever  he   named  j   and   if  J.  E.  died  without 

nomination,  then  the  law  would  settle  the  use  ia 

his  hein 

Winning.  44.  A  feoffinent  was  made  by  A.  upon  conditioii 

j^^k  C^nt6  *^  I'econvey  to  A.  for  life,  remainder  to  the  eldest 

Ca.  44.         son  of  A.  in  fee.     It  was  resolved,  that  no  use 

7.  An^lSe™    resulted  to  A. ;  for  if  so,  then  the  estate  would  vest 

Thnwtout      by  the  statute  of  uses,  and  the  feoffee  could  not  make 

Tit.  36.  c.  2.  an  estate  to  A.  and  to  his  son. 

Parol  Evi-  45.  As  resulting  uses  depend  on  the  intention  of 

kfwS  f  J.       the  parties,  parole  evidence  is  admissible,  to  show  what 

show  the       the  intent  was  :   and  the   clause  in  the  statute  of 

Rae°v.'Pop.  frauds,    requiring   that    declarations  of  trusts  and 

ham,  Doug.    (Confidences,  which  is  held  to  include  uses,  should  1)C 

yide  Tit.  32.   niade  by  some  writing,  signed  by  the  party ;  extends, 

c-  3.  in  cases  of  conveyances  to  uses,   to  third  persons 

11  Mod.  214.  Qjjiy .  jjQt  to  the  persons  conveying,  or  those  to  whom 

lands  are  ccmveyed  to  uses. 
Nor  which  is       46.  Where  a  use  is  expressly  limited  to  the  owner 
S^t?""'    of  the  estate,  he  will,  not  be  allowed  to  take  any 
Estate  resulting  or  implied  use,  inconsistent  with  the  use 

limited.  t     .,   j  ^    1  • 

limited  to  him. 
Dyer,  1116.       4?.  At  a  moot  in  Lincohi's  Inn  HaU,  Mr.  Noyput 
•*•  ^^^  this  difference : — If  a  man  makes  a  feoffinent  in  fee  to 

the  use  of  himself  for  life,  the  fee  simple  remains  in 
tlie  feoflFees,  for  otherwise  he  will  not  have  an  estate 
for  life,  according  to  his  intention :  But  if  the  nse 
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be  limited  to  himself  in  tail,  it  is  otherwise  :  for  both  Tit.2.c.l. 
estates  may  be  in  him!  *  ^°' 

48.  It  was  held  in  the  Court  of  Wards,  by  Fopham  Idem, 
and  Anderson,  in  the  argument  9f  the  Earl  of  Bed- 
ford's case,  that  if  A.  makes  a  feoffinent  to  the  use 
of  himself  for  forty  years,  and  does  not  limit  any 
other  estate,  the  fee  will  not  result,  but  will  remain 
in  the  feoffees ;  for  otherwise  the  term  would  be 
merged.  j 

4Q.  One  Savage  being  seised  in  fee,  conveyed  his  Adams  ?• 
estate,  by  lease  and  release,  to  trustees  and  their  heirs,  ?*J*(5^'^^n 

•^  .  ,  '2  Salk.  679. 

to  the  use  of  himself  for  99  years,  remainder  to  trus- 
tees for  25  years,  remainder  to  the  heirs  male  of  his 
own  body.  It  was  determined  that  no  use  for  life 
resulted  to  Savage,  because  that  would  be  inconsist- 
ent with  the  term  of  99  years  expressly  limited  to 
.him. 

50.  A.  by  a  settlement  made   on  his  marriage,  RawleyT. 
conveyed  certain  lands  to  the  use  of  himself  for  99  2  Ab!*Eq. 
years,  if  he  so  long  lived,  and  after  to  the  use  of  753. 
trustees  for  200  years,  remainder  to  the  use  of  the  i88.pl.  11. 
heirs  male  of  his  own  body,  remainder  to  his  own 

right  heirs.  Upon  a  case  referred  to  the  Judges  of 
the  Court  of  Common  Pleas,  from  the  Court  of  Chan- 
cery, they  held  that  no  estate  of  freehold  could  result 
to  A,  for  his  life,  because  another  estate,  viz.  for  99 
years,  if  hp  so  long  lived,  was  expressly  limited  to 
him  i  which  would  be  inconsistent  with  a  resulting 
estate  of  freehold. 

51.  The  doctrine  of  resulting  uses  only  extends  to  Nor  on  a 
those  cases  where  an  estate  in  fee  simple  passes.  For  if  ^"^^  t^" 
a  person  conveys  an  estate  to  another  in  tail,  without  for  Life  or 
any  consideration,  or  declaration  of  uses,  no  use  will     ®*"' 
result  to  the  donor,  and  consequently  the  donee  in 

Wi  will  hold  to  his  own  use.    For  by  a  gift  of  this 


446  Title  XL    Use.   Ch.  iv.  §  51—54. 

Bro.  Ab.  Tit.  Idnd  there  is  a  tenure  created  between  the  dcmoi 
^AO. '  "^  ^^^  *^®  donee  in  tail,  which  amounts  to  a  considoi 
Dyer,  146  b.  ration,  and  prevents  the  use  from  resulting  j  in  tk 
5.^  '  same  manner  as  if  a  feoffinent  in  fee  had  been  mal 

before  the  statute  of  quia  emptores  terrarumj  tb 

feoffee  would  have  held  the  land  to  his  own  use 

because  a  tenure  was  thereby  created;   in  c(Hifl 

quence  of  which  he  wbuld  have  held  of  the  feofef 

by  fealty  at  least. 

Idem.  53.  In  the  same  manner,  if  a  person  leases  lands  tt 

another  for  life,  or  years,  no  use  will  result  to  Aa 

lessor..    So  if  a  lessee  for  life  or  years  grants  over  ha 

estate  Without  any  declaration  of  use^  the  graotee 

pa.  65.  will  have  it  to  his  own  use.    In  Gilbeit's  Uses^  tk 

reason  given  fof  this  doctrine  i%  that  these  lessor 

estates  were  not  used  to  be  delivered  to  be  kept  ftr 

the  future  support  and  provision  (^  the  family :  Aef^ 

fore^  the  mere  a!ct  of  delivering  possession  passed  a 

right,  without  consideration ;  since  there  was  a  pi^ 

sumption,  from  the  use  of  the  country^  that  these 

estates  w6re  transferred  under  secret  trusts;  e^ 

cially  as  rents  were  usually  reserved ;  and  they  were 

subject  to  waste,  and  other  forfeitures. 

SB*  In  the  case  of  a  conveyance  of  an  estate  for 
life  or  years,  without  consideration,  althougb  a  use 
should  be  declared  of  part  [df  the  estate  to  the 
grantee,  yet  there  will  be  no  resulting  use  to  Ae 
grantor. 

r  oid  ^*"  ^  ^^^^^  *^°*^*  ^^^  *^^*  granted  his  estate  to 

Cro.  Ja,  200.  B*  by  fine,  and  by  indenture  declared  the  use  to  R 

for  the  life  of  A.  and  B. ;  and  if  B.  died,  liviflg  A, 
that  it  should  remain  to  C.  Afterwards  B.  died, 
living  A. ;  C.  entered,  and  let  to  D.  Vor  years,  ^ 
died,  living  A.  The  question,  was,  whether  the  lessee 
should  retain  the  land  as  an  occupant,  duriiig  the  liic 

6 
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af  Am  or  that  A.  should  have  it  again  as  a  resulting 
use. 

**  It  was  adjudged)  after  argument,  that  D.  should 
|bive  it  as  an  occupant^  and  that  A.  had  not  any 
lesidue  of  the  use  in  Him :  for  although  where  tenant 
b  fee  makes  a  deed  of  feoffinent,  and  limits  the  use 
fi>r  life  or  in  tail,  and  doth  not  speak  of  the  residue. 
It  shall  be  to  the  feoffor  or  conusor,  because  he  had 
the  ancient  use  in  him  in  fee ;  yet  when  tenant  for 
Kl^  or  he  who  hath  the  particular  estate,  grants  his 
l»tate  by  fine,  and  limits  the  use  for  years,  or  for 
a  particular  estate,  it  shall  not  return  to  him,  but  be  to 
the  conusee,  although  the  fine  were  without  any  consi" 
deration ;  because  he  who  hath  the  particular  estate 
by  fine»  is  subject  to  the  ancient  rent  and  forfeiture ; 
which  is  a  sufficient  consideration  to  convey  the  estate 
to  him." 

55.  As  a  devise  imports  a  bounty,  it  follows  that  Nor  on  a 
it  inust  be  to  the  use  of  the  devisee,  if  not  otherwise  i\^  33. 
expressed :  and  that  no  use  can  in  any  case  result  to 

the  heirs  of  the  devisor ;  unless  it  appears  by  the  will 
itadif,  that  the  devise  was  not  made  to  the  use  of  the 
devisee :  if  the  use  declared  on  the  devise  be  void,  1  Leon.  254. 
the  devise  itself  will  be  void. 

56.  Where,  a  tenant  in  tail  suffers  a  recovery  of  What  Use 
Ws  estate,  by  which  it  is  converted  into  an  estate  in  ^r^l'^^^^i^^ 
fee  siample,  without  declaring  any  uses  thereof,  it  has  Tail, 
been  doubted  whether  the  use  which  results  to  him 

be  in  tail  or  in  fee.  The  language  of  the  old  books 
is,  that  where  there  is  a  feofiment,  fine,  or  recovery, 
without  consideration,  or  declaration  of  uses,  these 
assurances  shall  enure  to  the  old  uses. 

57.  Thus  where  a  father  tenant  for  life,  and  the  Argolv. 

Chenevy 

son  tenant  in  tail,  joined  in  suffering  a  common  reco^  Latch.  82. 
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very,  but  the  father  alone  executed  the  deed  deckling 
the  uses ;  the  court  directed  the  jury  to  find  tlie 
uses  according  to  the  estates  which  the  parties  had 
at  the  time  of  sufiering  the  recovery. 
.  58.  So  where  a  father  tenant  for  life,  and  the  son 
tenant  in  tail,  su£Gered  a  common  recovery,  witboot 
any  declaration  of  the  uses  to  whidi  it  should  enure} 
it  was  held  that  it  enured  to  the  former  udes. 

59*  The  doctrine  laid  down  in  the  above  cassis 
liable  to  great  objections ;  for  as  resulting  uses  ai:e 
guided  by  the  intent  of  the  parties,  it  follows  &at 
where  a  tenant,  in  tail  sufiers  a  recovery  withoutanj 
declarati9n  of  uses,  the  presumption  is,  that  this  set 
was  done  for  the  special  purpose  of.  acquiiiog  the 
absolute  dominion  over  his  estate  ;  as  it  cannot  be 
supposed  that  he  would  go  to  the  expence  of  su&ring 
a  recovery,  if  he  was  only  to  acquire  the  same  estste 
which  he  had  before :  and  it  has  been  admitted  in 
the  following  case,  that  where  a  tenant  ia  tail  suflto 
a  common  recovery  vdthout  any  declaration  of  uses, 
the  resulting  use  is  to  him  in  fee  simple. 
.   60.  Earl:  Ferrers  being  tenant  for  life,  with  remaffl' 
der  to  his^first  and  other  sons  in  tail  male,  and  baying 
an  eldest  son  Robert,  who  was  about  seventeen  years 
old,  and  several  other  sons,    a  very  advantageous 
match  had  been  agreed  on  between  such  eldest  son 
and  a  young  lady ;  and  articles  were  entered  into  hj 
Earl  Ferrers  and  his. son,  whereby  Earl  Ferrers  cove" 
nanted  that  he  and  his  son  should  within  a  year  after 
his  son  came  of  age,  by  fine  or  recovery,  settle  the 
bulk  of  his  estate  to  the  use  of  his  son  for  life,  remain- 
der to  his  first  and  other  sons  in  tail,  &c.  The  marriage 
took  effect,  and  the  eldest  son  Robert,  when  he  came 
of  age,  joined  with  his  father  in  levying  a  fine  m 
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suffering  a  common  recovery,  but  there  was  no  de- 
claration of  uses.  The  son  died,  leaving  an  only 
daughter  and  no  son. 

It  appears  from  the  case  that  the  estates  of  which 
the  recovery  was  suffered  descended  to  tiie,  only 
daughter  of  Robert  the  son,  who  had  joined^  his  father 
in  the  recovery,  and  had  not  declared  any, uses. 
Now  if  the  recovery  had-  enured,  as:  to  Robert  the 
son's  estate,  to  the  old  uses,  he  would  have .  been 
tenant  in  tail  male,  with  remainder  to  his  brothers  in 

tail  male,  successively ;  and  upon  his  death  without 

if 

issue  male,  the  estate  would  have  vested  in  his  next 
brother^  not  in  his  daughter.  But  it  was  so  fully 
admitted  by  the  counsel  of  Earl  Ferrers,  who  was 
party  to  that  suit,  and  who  was  a  younger  brother 
of  Robert  the'  son,  who  suffered  the  recovery,  that 
in  case  of  no  declaration  of  uses,  the  use  and  estate 
resulted  to  Robert  the  son  in  fee;  that  the  only 
point  for  which  they  contended  was,  that  the  articles 
executed  by  Robert  the  son,  while  an  infant,  and 
under  which  they  claimed,  amounted  to  a  good  de- 
claration of  the  uses  of  the  recovery. 

6  L  This  doctrine  has  been  confirmed  by  the  highest 
modem  authorities.    Thus  Lord  Hardwicke  has  said, 
**  I  take  it  for  law  that  a  tenant  in  tail  suffering  a  i  Atk.  9. 
recovery  is  in  of  the  old  use,  and  that  the  estate  is 
discharged  of  the  statute  De  Bonis :''  and  in  another 
case,  "  A  conunion  recovery  will  bar  the  entail,  though  3  Atk.  313. 
there  is  no  deed  to  lead  the  uses ;  because  it  is  in 
respect  of  the  satisfaction  of  estate  in  value,  which 
creates  the  bar/'  And  Lord  C.  J.  Lee  has  said,  "  It  is  5  Term  R. 
the  use  of  the  fee  simple  that  passes  to  the  recoveror  *^^'  "^^** 
from  tenant  in  tail,  and  which  results  to  him  and  his 
^tin,  if  no  use  is  declared.** 

Vol.  I.  G  g 
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61.  Renewal  of  a  Lease  by    a 

Trustee. 
63.  Or  hy  a  Person  having apar- 

ticular  Estate. 
(^.  H'here  there  is  Fraud.. 
66.  Trusts  of  Copyholds. 
72.  A  Purchase  in  the  Name  of  a 

Child  is  an  Advancement. 


80.  J&rceptkm,  Children  enoaci- 

paied. 
%2.  And  ah^ys^Wife. 
85.  No  Trust  between  Lessor  and 

Lessee. 
87.  AU  Trusts  are  executorv. 
89.  Who  may  be  Trustees. 


Section  1. 

Origin  of       rriHE    object     and    intention    of    the    statute 
Trusts.  X    27  Hen.  VIII,  certainly  was  to   destroy  that 

double  property  in  land,  which  had  been  intro- 
duced into  the  English  law,  by  the  invention  of 
uses ;  for  which  purpose  the  statute  enacted^  that 
the  legal  seisin  and  possession  should  be  transfer- 
red  to  the  use.  If  therefore  the  intention  of  the 
Legislature  had  been  carried  into  full  effect,  no  use 
could  ever  afler  have  existed  for  more  than  an  instant 
Vaugh.50.  But  the  strict  construction  which  the  Judges  put  on 
i  Atk.591.     ^^^  statute  defeated,  in  a  great  measure,  its  intent; 

as  they  determined  that  there  were  some  uses  to 
which  the  statute  did  not  transfer,  the  possession.  So 
that  uses  were  not  entirely  abolished,  but  still  con- 
tinued separate  and  distinct  from  the  legal  estate ; 
and  were  taken  notice  of,  and  supported  by  the 
Court  of  Chancery,  under  the  name  of  trusts. 

2.  A  trust  is  therefore  a  use  not  executed  hy  the 
statute  27  Hen.  VIII.  For  originally  the  words  use 
and  trust  were  perfectly  sjoionimous,  and  are  both 
mentioned  in  the  statute.  But  as  the  provisions  of 
the  statute  were  not  deemed  coextensive  with,  the 
I  Black.  Rep.  various  modes  of  creating  uses,  such  uses  as  were  not 
^*^  provided  for  by  the  statute,  were  lefl  to  their  fonner 

jurisdiction. 
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S.  A  trust  estate  may  be  described  to  be  a  right  in  Descrip- 
equity  to  take  the  rents  and  profits  of  lands,  whereof  ^^®° 
the  legal  estate  is  vested  in  some  other  person ;  and 
to  compel  the  person  thus  seised  of  the  legal  estate^ 
who  is  called  tlie  trustee,  to  execute  such  convey- 
2lnces  of  the  land  as  the  person  entitled  to  the  profits, 
who  is  called  the  cestui  que  trusty  shall  direct :  in  the  i  Show.  R. 
mean  time  the  cestui  que  trusty  when  in  possession,  is  ^^' 
considered,  in  a  court  of  law,  to  be  tenant  at  will  to 
the  trustee. 

4.  There   are  three  direct  modes  of  creating  a  A  Use  limited 
trust*     The  first  arises  from  a  rule  established  -  in  "P^"*^*** 
4  &  5  Philip  and  Mary ;  that  a  use  could  not  be  Tyrrell's 
limited  on  a  use.    The  reason  given  by  Lord  Bacon  J^*?®'  ^^^» 
for  this  determination  is,  because  the  words  of  the 
statute  are,  "  Whertf  any  person  is  seised  of  any  iacReftd.43. 
lands  or  tenements/'    Which  excludes  uses,  as  they 
do  not  fall  within  either  of  those  descriptions.  * 

5.  Thus,  on  a  feoffinent  to  A.  and  his  heirs,  to  the  2CoiniD.336. 
use  of  B.  and  his  heirs,  in  trust  for  C.  and  his  heirs, 
it  was  held  that  the  statute  executed  only  the  first 
use :  and  that  the  second  was  a  mere  nullity.  But 
as  it  was  evident  that  B.  was  not  intended  to  be 
benefited  by  that  conveyance,  the  Court  of  Chanceiy 
took  cognizance  of  the  case  ;  and  decreed  that  B. 
should  pay  the  rents  and  profits  of  the  land  to 
C.  and  execute  such  conveyances  as  he  should 
direct 

6.  In  a  settlement,  lands  were  conveyed  to  trus-  wiietstone 
tees  and  their  heirs,  to  the  use  of  them  and  their  2P  v?mg 
heirs,   to  the  use   of  A.B.  for  life,   &c.     It  was  146. 
'^dd  that  the  legal  estate  was  vested  in  the  trus-  v^JI^taff,^ 
tees,  and  that  the  limitations  to  A.  B.  &c.  were  but  Tit.  38.  c.  5. 
trusts. 
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Att.  Gen.  t.  J.  Ann  Ratford  conveyed  lands  to  T.  B.  and  his 
U.  138.^  ^  heics,  to  the  use  of  him  and  his  heirs,  in  trust  to  per- 
mit the  said  Ann  and  her  husband  to  receive  the 
profits  during  their  lives.  Lord  Talbot  held,  that  as 
the  estate  was  limited  to  trustees  and  their  heirs,  to 
the  use  of  them  and  their  heirs,  so  that  it  was  actuaDj 
executed  in  them,  whatever  came  afterwards  could 
be  looked  upon  only  as  an  equitable  interest;  for 
tiiere  could  not  be  a  use  upon  a  use. 
Venables  8.  An  estate  was  limited  by  deed  and  fine  to  the 

7  "^rmR      ^^  of  the  huisband  for  life,  remainder  to  trustees  and 
342,  438.       their  heirs,  during  his  life,  to  preserve  contii^ent 

remainders ;  remainder  to  the  wife  for  life,  remain- 
der to  trustees  and  their  heirs  generally,  and  not 
during  the  life  of  the  wife,  to  preserve  the  con- 
tingent uses  and  estates  thereinafter  .  limited, 
remainder  to  such  persons  as  the  wife  should 
appoint,  &c. 

Upon  a  case  sent  from  the  Court  of  Chancery,  the 
Court  of  K.  B.  certified,  that  the  trustees  took  a  legal 
estate  in  fee,  afler  the  determination  of  th^  wife's 
estate  ;  and  that  all  the  subsequent  limitations  were 
trusts. 

9.  Where  lands  are  conveyed  by  covenant  to  stand 

seised,  bargain  aind  sale,  or  appointment  under  9> 

power,  to  A.  and  his  heirs,  to  the  use  of  B.  and  Us 

Tit.  32.  c.  10  heirs,  the  legal  estate  will  be  vested  in  A.,  and  E  wiH 

•  only  take  a  trust. 

Hopkins  V.  .10.  In  the  case  of  a  devise,  the  rule  is  the  save. 
?Auf  ^581  '^^^  where  a  person  devised  his  red  estate  tft  fett!>- 
Marwood  tees  and  their  heirs,  to  the  use  of  them  and  thcof 
Ca^Temp.  ^^^^*  ^P^"  several  trusts  ;  it  was. declared  by  Lorf 
Hard.  91.  Hardwicke  that  the  legal  estate  wius  vested  in  4hf 
trustees,  and  the  subsequent  devisees  only  took  tjwts. 
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11.  In  a  case  of  a  devise  to  trustees  to  several  Botelerv. 
uses,  which  was  exactly  similar  to  that  of  Venables  fBro^p. 
V.  Morris^  LfOrd  Thurlow  held  that  the  trustees  took  72. 
the  legal  estate.    But  in  a  subsequent  case  the  Court  *^^'  ^  ' 
of  King's  Bench  held,  that  where  it  was  not  necessary 
for  the  trustees  to  take  the  legal  estate,    and  the 
intention  of  the  testator  appeared  to  be,  that  the 
estate  limited  to  the  trustees  should  be  confined  to  l>oe  v.  Hicks, 
the  lives  of  the  tenants  for  life,  the  devise  ought  to  433^'™ 
be  construed  accordingly.     And  it  has  been  held  by  Curtw  t. 
Sir  W.  Grant,  tha.t  this  doctrine  is  applicable  to  the  ^2  Ves  ^9 
case  of  a  deed.  1 

12.  The  second  mode  of  creating  a  trust  arose  from  Limitation  to 
an  opinion   which  was  delivered  by  the  Judges,  in  p^y  Qver  the 
36  Hen.  VIII.,  that  where  a  man  m«de  a  feoffinent  ^^euts. 
in  &e»  to  his  own  use,  during  his  life,  and  after  his  Bro.Ab. 
decease  that  J.  N.  should  take  the  profits,  this  was  a  use  ^te  62  ^ 
in  J.  N.  J  contrary,  if  he  said  that  after  his  death  his 
ieoffees  should  take  the  profits  and  deliver  them  to 
J.  N.    This  would  be  no  use  in  J.  N.,  because  he 
could  have  thena  only  by ,  the  hand  of  the  feoffees; 
Thus  the  feoffees  would  have  the  legal  estate,  and 
consequently  J.  N.  could  only  have  a  trust,  which 
would  be  enforced  in  equity. 

13.  This  rule  has  been  applied  to  devises ;  but  a 
distinction  has  been  ma^e  between  a  devise  to  a  per- 
atm,  m  trust  to  pay  over  the  rents  and  profits  to 
another,  and  a  devise  in  trust  to  permit  some  other 
Pf^n  to  reoeive  the  rents  and  profits.  In  the  first 
0^  it  was  h^d  ^at  the  legal  estate  should  continue 
in  the  first  devisee,  in  order  that  he  might  be  able  to 
C^qorm  the  trust  -,  for  where  he  is  directed  to  pay 
Q^  th^  ]?eats»  he  jonust  necessarily  receive  them.  But 
^  :tbe  kfiWf^  c^se  it  has  been  adjudged  that  the  legal 
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estate  is'  vested,  by  the  statute,  in  th^  person  wha  is 

to  receive  the  rents. 

Broughton         14^  Lands  were  devised  to  trustees  and  their  hein 

2  Ld.  Raym.  to  the  intent  to  permit  A.  to  receive  the  rents  for  his 

^^^*  life,  &c.    It  was  determined  that  this  would  have 

been  a  plain  trust  at  common  law ;  and  what  at  coidl 

mon  law  was  a  trust  of  a  freehold,  was  executed  by 

the  statute ;   which  mentioned  the  word  trust,  as 

2  Vent.  312.  well   as  use.      And  that   the  case  of  Burchett  v. 

Durdant,  which  had  been  determined  otherwise,  was 
not  law. 
Trust  for  the      VS.  Where  an  estate  is  conveyed  or  devised  to 
o?aV^inaii.  trustees  for  the  separate  use  of  a  woman ;  the  Courts 

will,  if  possible,  construe  the  devise  so  as  to  vest  the 
legal  estate  in  the  trustees ;  because  such  a  construc- 
tion will  best  effectuate  the  intention  of  the  donor. 
NeWUe  v.  16.  Lands  were  devised  to  trustees  and  their  heirs 

1  Vera.  415.  ^^  ^^^^  ^^^  ^  married  woman  and  her  heirs ;  and  tiuit 

the  trustees  should  from  time  to  time  pay  and  dis- 
pose of  the  rents  to  the  said  married  woman,  for  her 
separate  use.  The  Court  held  it  to  be  a  trust  only, 
and  not  a  use  executed  by  the  statute. 

17*  A  testator  gave  all  the  rents  of  certain  lands 
to  a  married  woman,  during  her  life ;  to  be  paid  by 
his  executors  into  her  own  hands,  without  the 
intermeddling  of  her  husband. 

Lord  Chief  Justice  Holt  was  of.  opinion  that  the 
executors  took  the  legal  estate,  as  trustees  for  the 
wife;  but  the  other  Judges  were  of  a  contraiy 
opinion.  Lord  Holt's  opinion  was  however  fiiBy 
established  in  the  following  case. 

18.  Lands  were  devised  to  trustees  and  their  heift, 
in  trust  to  pay  several  legacies  and  annuities,  and 
then  to  pay  the  surplus  rents  into  the  proper  hands 


South  V. 
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» 

f  a 'married  woman ;  and  after  her  decease,  that  the 
Fustees  should  stand  seised  to  the  use  of  the  heirs  of 
ler  body.  It' was  decreed,  that  this  was  a  use  exe- 
cuted in  the  trustees  during  the  life  of  the  married 
roman  ;  but  that  -  after  her  decease,  the  legal  estate 
nested  in  the  heirs  of  her  body.  This  decree  was  3  Bro.  Pari. 
aflSrmed  by  the  House  of  Lords,  after  consulting  ^' 
the  Judges. 

"19*   In  the  preceding  case,  the  direction  to  the 
trustees  to  pay  annuities,  and  the  trust  to  pay  the 
surplus,  would  have  justified  the  decree.     But  in  a  Hwrton  r. 
modem  case  sent  out  of  Chancery,  an  estate  was  7Terro*R. 
devised  to  trustees  and  their  heirs,  upon  trust  to  ^^3. 
permit   the  testator's  niece,  who  was  married,  to 
receive  the  rents  during  her  life,  for  her  separate' 
use,     Jjoxd  Kenyon  said,  that  whether  this  were  a 
use  executed  in  the  trustees  or  not,  must  depend 
upon  the  intention  of  the  devisor.    This  provision 
i^B8  made  to  secure  to  a  feme  covert  a  separate 
allowance,  to    efifectuate  which   it  was  essentially 
necessary  that  the  trustees  should  take  the  estate* 
with  the  use  executed,  for  otherwise  the  husband 
would  be  entitled  to  receive  the  profits,  and  so 
defeat  the  object  of  the  devisor.    The  court  certified 
that  the  legal  estate,  by  way  of  use  executed  in  fee 
shnple,  vested  in  the  trustees;   that  construction 
being  necessary  to  give  legal  effect  to  the  testator's 
intention ;  to  secure  the  beneficial  interest  to  the 
separate  use  of  the  feme  covert 

20.  Where  lands  are  devised  to  trustees,  in  trust  Tmst  to  sell 
to  sell  or  mortgage,  in  order  to  raise  money  for  ^J^^""*^ 
payment  of  !debts^  and  subject  thereto  in  trust  for  a 
third  person ;  the  trustees  will  take  the  legal  estate. 
l?or  otherwise  it  would  not  be  in  their  power  to 
execute  the  trust. 
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Bagshawv.  21.  A  person  devised  all  his  lands  to  five  trustees 
i'vesri'42.  ^^^^  heiiB  and  assigns,  m  trust  th^^t  they  and  their 
Collect  Jur.  heirs  should  in  the  first  place,  by  the  rents  and 
"■ "™-      profits,  or  by  sale  or  mortg^e  of  tie  premises,  t^ 

SO  much  money  as  should  be  necessary  for  ti^ 
payment  of  hi$  debts;  after  payment  thereof  he 
gave  tlie  same  to  his  trustees  for  500  years,  without 
impeachment  of  waste,  upon .  several  trusts.  And 
then  proceeded  in  these  words :  *'  And  from  ^nd 
after  the  determination  of  the  said  estate  for  yeaxs, 
then  I  give  and  devise  all  my  said  lands,  &c.  unto 
my  said  trustees,  their  heirs  and  assigns ;  my  mind 
being,  that  my  said  trustees  shall  be  and  staad 
seised  of  the  said  premises  in  trust  for  the  several 
uses,  &o.  after  declared ;  viz.  as  for  one  moiety  of  the 
same  premises  I  give  and  devise  the  same  to  the  use 
and  behoof  of  my  nephew  T.  Bagshai^,  fiw  tiie 
term  of  his  natural  life,  &c/'  One  of  the  qmntioos  is 
thi^  case  was,  whether  the  estate  devised  to  the 
nephew  was  a  legal  or  a  trust  estate. 

Lord   Hardwicke    held    that   the  devise  to  the 

nephew  was  merely   a    trust  in   equity;,  the  first 

devise  being  to  the  trustees  ajid  their  heirs,  it  carried 

the  whole  fee  in  .point  of  law.     Part  of  lijeir  trust 

was  tp  sell  the  whole  or  a  sufficient  part  fo^  payment 

of  d^ts.    This  would  have  carried  a  fee  by  can* 

struction  without  the  word  heirs.    The  consequeoo^ 

of  this  wa^^  that  here  being  the  whole  fee,  m  kWf 

Wright  V.      devised  to  the  trustees,  no  remainder  of  a  legal  joptf^ 

F^oe^Cont.  could  be  limked  upon  it ;    and  T.  Bfig^^w  took ' 

Rem.  187.     only  a  trust. 

22.  This  mode  of  construction  i^  acifi^pt^d  ifk  qaw^ 
of  deediSy  as  well  as  in  cas^  qt^evi^ea. 
Keenv.  28.  Lfixd   Byrpn    being    tenant   fior    ]^    ^ 

8  East!  248.  remainder  to  his  son  in  tail,  they  sufi^^ed  ,recov^rie& 

8 
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and:-  conveyed  estates  in  Lancashire  and  Netting* 
hamshire  to  the  use  of  trustees  and  their  heirs,  in 
trust  to  sell  the  Nottinghamshire  estate  for  payment 
of  debts.  As  to  the  Lancashire  estate,  in  trust  to 
sell  it,  and  to  apply  the  money  in  the  purchase  of 
other  lands,  to  be  settled  on  Lord  Byron  for  life, 
remainder  to  his  son  in  fee.  With  a  proviso  that  the 
reats  should,  till  sale,  be  received  by  the  persons  who 
i^ould  have  been  entitled  to  them,  if  no  recovery  had 
been  suffered. 

It  was  held,  that  the  use  of  the  Lancashire  estate 
was  executed  in  the  trustees ;  that  as  to  the  proviso 
that  the  rents,  till  sale,  should  be  received  as  before, 
that  was  -  nothing  more  'than  the  common  provision 
in  such  casesj  and  did  not  carry  the  legal  estate. 

S4.  In  the  case  of  a  devise  to  trustees  for  parti- 
cular puiposes,  the  courts  will  consider  the  legal 
estate  as  vested  in  the  trustees,  as  long  as  the 
exeoatio)!  of  th^  trust  requires  it,  and  no  longer : 
and  will  therefore,  as  soon  as  the  trusts  are  isatii^fi^dt 
consider  the  legal  estate  as  vested  in  the  persons  who 
are  beneficially  entitled  to  it. 

S5«  Thus,  in  the  case  of  Say  and  Sele  v.  Jones,  Hob  ante,  §  18. 
legal  estate  was  held  to  be  vested  in  the  trurtees 
dimng  the  life  of  the  married  woman.    But  upon 
her  decease,  it  was  considered  as  vested  in  the  heirs    • 
of  her  body. 

S6.  So,  where  a  person  devised  to  trusteies  all  Jiis  Doe  v. 
real  estates,  arrears  of  rent,  and  a  bond  a«d  judger  5"^^62. 
ment;  in  trust,  out  of  the  rents  and  profite  and 
arrears  due,  to  pay  an  annuity  of  50  /.  to  his  sister  H. 
iv  her  life,  and  another  annuity  of  50/.  to  his  sister 
D.  for  life ;  after  payment  thereof,  then  in  trust,  out 
of  the  residue  of  the  rents,  to  pay  to  his  brother  and 
nephew  800  L  in  trust  for  the  benefit  of  the  cbildrjen 
of  another  brother.    Ajfler  payment  of  the  annwti^s. 
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and  the  sum  of  800  L  he  devised  his  estates  to 
his  brother  W.  for  life,  &c.  The  testator  further 
gave  the  trustees  a-  power  to  grant  building  and 
other  leases. 

It  was  resolved,  that  the  trustees  took  the   legal 

estate  for  the  lives  of  the  annuitants ;  with  such  a 

tenn  for  years  in  remainder  as  was  necessary  to  raise 

the  800  /. ;  and  that,  subject  thereto,  the  limitation  for 

life  to  W.  took  effect  as  a  legal  limitation. 

27.  Where  lands  are  devised  to  trustees,  chatged 

'    with  the  payment  of  debts,  upon  trust  for  a  third 

person,  the  trustees  will  not  take  the  legal  estate. 

KenriclcT.  gg^  ^  person  devised  his  real  estates,  and  also  his 

BeauderCy  *  . 

3Bos.&PuU?  personal  estate,  to  trustees  and  their  heirs;  to  toe 
^^^'  intent  that  they  should,  in  the  first  place,  apply  his 

personal  estate  in  payment  of  his  debts ;  and  as  to 
his  real  estates,  subject  to  his  debts,  he  devised  the 
same  to  R.  P.  for  and  diu'ing  his  life,  &c. 

The  Court  of  Common  Pleas  held  that  this  was  a 

mere  devise  charged  with   the  payment  of  debts; 

for  it  did  not  appear  that  the  testator  intended  the 

trustees  should  be  active  in  paying  the  debts.    It 

would  be  more  convenient  that  the  legal  estate  should 

be  vested  in  the  trustees  ;  but  this  was  only  an  aigu- 

ment  ah  incorwenientij   from  which  they  could  not 

construe  the  testator  to  have  said,  what  in  fact  he 

had  not  said. 

Or  for  any  29.  It  is  now  settled,  that  where  an  estate  is  devised 

jSr^  which  to  one,  for  the  benefit  of  another,  the  courts  will 

a  Seisin  is      execute  the  use  in  the  first  or  second  devisfiie,  as 

appears  best  to  suit  with  the  intention  of  the  testator: 
from  which  it  follows,  that  whenever  an  estate  is  da- 
vised  to  trustees^  and  they  are  required  to  do  any 
4^^'*  ^    ^^  to  which  the  seisin  and  possession  of  the  leptl 

eatate  is  necessary,  although  they  be  directed  to  per- 
mit the  rents  and  profits  to  be  received  by  another 
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srsoQ,  still  that  person  will  only  be  entitled  to  a  trust 
itate  ;  for  otherwise  the' trustees  would  not  have  the, 
leans  o£  executing  the  trust 
SO.  jr.  R  devised  all  his  real  and  personal  estate  to  chapman  v.. 
Iinee  trustees,  their  heirs  and  assigns,  in  trust  to  pay  ?'"^^  j^ 
OS  aon  Isaac  37  /•  quarterly ;  and  if  he  married  with  145. 
ionsenty  then  dbuble  the  sum :  if  he  should  have  any 
diildren,  he  gave  the  residue  of  the.  rents  of  his  said 
xust  estate,  to  be  applied,  during  the  life  of  his  son, 
br  the    education  of  such  child  or  children:   he 
then  gave  one  moiety  of  the  trust  estate  to  such 
ohild    or  children  of  his  son  as  he  should  leave, 
and  the  other  meiety  to  the  child  or  children  of  his 
grandson  J.  D.  ^ 

Lord  Talbot  said,  the  whole  depended  on  the  testa- 

tor^s  intent,  as  to  the  continuance  of  the  estate  devised 

to  the  trustees ;  whether  he  intended  the  whole  legal 

estate  to  continue  in  them,  or  whether-  only  for  a* 

particular  time  or  purpose.     If  an  estate  were  limited 

to  A.  and'  his  heirs,  in  trust  for  B.  and  his  heirs,  there 

it  is  executed  in  B.  and  his  heirs.   But  where  particular 

things  are  to  be  done  by  the  trustees ;  as  in  this  case,  the 

several  payments  that  were  to  be  made  to  the  several 

persons ;  it  was  necessary  that  the  estate'  should  remain 

in  them;  so  long  at  least  as  those  particular  purposes 

required' it.  ;  '  .  f 

31.  Lands  were  devised  to  trustees,  upon  trust  that  Shapland 
they  should,  every  year,  after  deducting  rates,  taxes,  T'l"**^^  75 
repairs,  and  expences,  pay  such  clear  sum  as  should  Fearae'sOp. 
remain  to  A.  B.  Lord  Thurlbw  held  that  the  trustees,  ^^^ ' 
being  to  pay  the  taxes  and  repairs,  must  haye  an  in- 
terest in  the  premises ;  therefore  that  the  legal  estate  Vide  2  Cox's 
was  vested  in  them.  Rep.  145. 

3%  A  person  devised,  lands  to  trustees  and  their  Silvester  >. 
heirs,  upon  trust  to  take  and  reccdve  the  rents  and  ?S*®°'j. 
profits    thereof,    and    to    apply  the    same  for  the  444. 
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subsistence    and  maintenance    of  his  son, 
his  life.'   It  was  determined  that  the  son  had  oiitf 
a  trust. 
A  Trust  33^  Where  an  estate  is  conveyed  or  devised  to 

Estate  "^ 

limited  after  trustees  and  their  heirs,  upon  trust  to  pay  debts  gene- 
Debte^vests  ^3^'  ^^  debts  particularly  specified ;  and  after  pay- 
immediately,  ment  of  such  debts,  in  trast  for  A.  B.,  or  in  trust  to 

convey  such  parts  of  the  premises  to  A.  B.  as  rioB 

remain  unsold ;  A.  B.  has  an  immediate  trust  estate 

in  the  surplus  upon  the  execution  of  the  deed,  or  the 

death  of  the  testator.    For  in  cases  of  this  kiad,  the 

payment  of  the  debts  is  not  a  condition  precedent, 

which  must  be  performed  before  the  subsequent  Ibb- 

tation  or  devise  can  take  efiect ;  but  an  interest  cooip 

mencing  at  the  same  time,  and  concqrrent  witii  the 

estate  given  to  the  trustees.    For  the  words,  **  afta* 

payment  of  debts,"  or,  ''when  the  debts  are  paid,"oiily 

denote  the  order  or  course  in  which  the  several 

interests  shall  take  place,  in  point  of  actual  possession, 

and  perception  of  profits ;  without  preventing  the 

Cdtiect.  Jur.  Subsequent  estates,  whether  l^al  or  equitable,  fma 

imd  Tit^36    ^^S  vested  in  interest,  at  the  same  time  wilh  those 

c  8.  which  are  prior  to  them  in  point  of  limitation. 

Terms  for  34.  The  third  mode  of  creating  a  trust  estate  arises 

•^^VustT^*^  fipom  the  answer  of  all  the  Judges  in  22  Eliz-  upon  a 

Dyer,  369  a.  question  put  to  them  by  the  Lord  Chancellor,  that 

where  a  term  for  years  was  granted  to  A.  to  the  use 
of,  or  in  tnisrt:  for  B.,  the  legal  estate  in  the  terai 
remained  in  A.,  and  was  not  executed  in  S.  ty  the 
statute  of  uses.  For  the  words  of  the  statute  are, 
'<  Where  any  person  is  seised  to  tfaeuse  of  aoi^tber/' 
Bsc.  Read.     Whereas  in  this  case,  A.  is  not  seised,  not  having  a 

freehold,  but  is  only  possessed  of  the  term,  the  worf 

Tit.  8.  c.  K    seised  being  only  applicable  to  a  freehold  estate.    So 

^  ^^*  l^at  in  cases  of  this  kind  the  person  to  whose  tise-the 

term  was  declared,  was  driven  into  the  Coort  of 
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faancerj  for  his  remedy;  where  the  trustee  was 
ompelled  to  account  with  him  for  the  rents  and 
rofits  of  the  term ;  and  to  assign  it  to  him,  when 
jqtiireci*. 

35.   By  the  statute  29  Cha,  II.  c.  3.  §  7.  it  is  HowTmsu 
nacted,  **  that  all  declarations  or  creations  of  trusts  "f^^  ^  ^^ 

ciarea. 

r  confidence^  of  any  lands,  tenements,  or  heredita- 

nents,  sliall  be  manifested  and  proved  by  isome  writing, 

igned  by  the  party  who  is  by  law  enabled  to  declare 

tiich   trust;  or  by  his  last  will  inwritfhg;   or  else  Tit, 38. c.  10. 

dney  shall  be  utteiiy  void  and  of  none  efiect/' 

36.  A  declaration  of  trust  requires  no  particular 
form,  provided  it  be  proved  or  manifested  in  writing  : 
^erefbre  a  letter  from  a  trustee,  disclosing  the  trust, 
will  be  sufficient. 

In  a  modem  case  Lord  Alvanley,  M.  R.  said  it  Forster  t. 
was  not  required  by  the  statute  that  a  trust  should  3  v«i!  Jun, 
be  created  by  writing ;  for  the  words  of  the  statute  ^^^• 
were  very  particular  in  the  clause  respecting  declara- 
tioHs  of  trust.     It  did  not  by  any  means  require  that 
all  trusts  should  be  created  only  by  writing ;  but  that 
they  should  be  manifested  and  proved  by  writing. 
Plainly  meaning  that  there  should  be  evidence  in 
writing,  proving  that  there  was  such  a  trust.     There- 
fore unquestionably  it  was  not  necessarily  to  be  created 
by  writing,  but  it  must  be  evidenced  by  writing ;     , 
then  the  statute  wa9  complied  with,  and  the  great 
danger  of  parol  declarations,  against  which  the  statute 
was  intended  to  guard,  was  entirely  taken  away ;  it  ^^  ^^-  '^^' 
must  however  be  proved  in  toto ;  not  only  that  there 
was  a  tmst,  but  what  it  was. 


*  There  may  be  a  trust  of  a  rent,  as  well  as  of  land ;  of  which 
«i  account  .will  be  given  in  Title  XXVlJl.^ilente. 
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37*  Where  a  trust  is  confessed  in  an  answer  in 
Chancery,  it  will  be  sufficient. 

38.  A.  in  consideration  of  80  L  conveyed  land  to 
B.  absolutely.  A.  brought  a  bill  to  redeem.  "B.  by 
his  answer  insisted  that  the  conveyance  was  absolute ; 
but  confessed,  that  after  the  SOL  was  paid  with 
interest,  it  was  to  be  in  trust  for  the  plaintiff's  wife 
and  children.  This  was  held  to  be  a  sufficient 
declaration  of  trust 

39*  Besides  the  above-mentioned  direct  modes  of 
creating  trust  estates,  there  are  several  other  caaes 
where  trusts  arise  from  the  evident  intention  of  the 
parties,  and  the  nature  of  the  transaction;    . which 
are  enforced  in  equity,  and  usually  called  resulting 
trusts,  or  trusts  by  implication.    These  are  e;Ki>re68l7 
saved  by  a  clause  in  the  statute  of  .frauds,  §  8,  by 
which  it  is  provided,  *^  that  where  any  conveyance 
shall  be  made  of  any  lands  or  tenements,  by  which  a 
trust  or  confidence  shall  or  may  arise,  or  result  by 
implication,  or  construction  of  law,  or  be  transferred 
or  extinguished  by  an  act  or  operation  of  law ;  then 
and  in  every  such  case,  such  trust  or  confidence  shall 
be  of  the  like  force  and  efiect,  as  the  same  would 
have  been  if  the  statute  had  not  been  made.". 

It  has  been  held  by  Lord  Cowper,  that  this  clause 
must  relate  to  trusts,  and  equitable  interests,  and 
cannot  relate  to  a  use,  which  is  now  a  legal  e^te. 

40.  Where  a  contract  is  entered  into  for  the 
purchase  of  a  real  estate,  a  trust  immediately  results 
to  the  purchaser ;  the  vendor  becomes  a  trustee  for 
him  till  a  conveyance  of  the  legal  estate  is. made; 
and  his  interest  becomes  personalty,  consisting 
merely  of  a  right  to  the  purchase  money. 

41.  Where  an  estate  is  purchased  in  the  name  of 
one  person,  and  the  consideration  is  given  or  paid  by 
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another ;  there  is  a  resulting  trust  in  favour  of  the 
person  who  gave  or  paid  the  consideration. 

42.  Thus  it  was  resolved  by  the  Court  of  Chancery  Anon. 

in  35  Cha.  II.  that  where  a  man  bouerht  land 'in  ?y®"**?H* 

^1  Vern.  109. 

another's  name,  and  paid  the  money,  it,  would  be  a  2Atk.  7i. 
trust  for  him,  who  paid  the  money,  though  no  deed 
declaring  the  trust;  for  the  statute  29  Cha.  II.  did  ^'^•^^» 
not  extend  to  trusts*  raised  by  operation  of  law.  21 6.    *  ^^* 

43.  Lord  Hardwicke  has  said,  that  where  a  pur-  9  Mod.  235. 
chase  is  made,  the  purchase  money  being  paid  by 

one,   and  the  conveyance   taken  in  the  name  of 
another,  there  was  a  resulting  trust  for  the  person 
who  paid  the  consideration.    This  was  where  the 
whole  consideration  moved  from  such  person.    But 
he  never  knew  it,  where  the  consideration  moved 
from  several  persons;  for  that  would  introduce  all 
the    mischiefs  which    the   statute    of  frauds    was 
intended    to    prevent.      Suppose    several    persons 
agreed  to  purchase  an  estate  in  the  name  of  one, 
and  the  purchase  money  by  the  deed  appeared  to  be 
paid  by  him  only ;  he  did  not  know  any  case  where 
such  persons  should  come  into  the  Court  of  Chancery, 
and  say,  they  paid  the  purchase  money ;  but  it  was 
expected  there  should  be  a  declaration  of  trust. 

44.  In  all  -cases  of  this  kind  the  payment  of  the  Finch  v. 
money  must  be  proved  by  clear  and  undoubted  ^^^'  .« 
evidence ;  for  otherwise  a  court  of  equity  will  not 
interfere.    But  evidence  of  any  kind,  even  parol 
evidence,  is  admissible  to  rebut  a  resulting  trust,  and 

to  shew  a  purchaser's  intention,  that  the   estate 
should  belong  to  the  person  in  whose  name  the 
conveyance  was  .taken ;  upon  the  same  principle  that  Tit.  11.  c.  4. 
parol  evidence  is  admissible  to  rebut  a  resulting  use. 

45.  Thus,  in  a  case  in  1693,  the  counsel  contended,  Bellasis  t. 
that  wheri  there  was  an    express  trust  declared^  2Veni.^294 

Vol.  I.  Hh 
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though  but  by  parol,  there  could  be  no  restiltiiig 
trust ;  for  resulting  trusts  were  saved  indeed  by  the  ' 
statute  of  frauds,  but  only  as  they  were  before  that 
act  Now  a  bare  dedaratibn  by  parol,  before  the 
act,  would  prevent  any  resul&g  trust  Tke  Court 
seemed  to  be  of  that  opinion*         ^ 

46.  A  father  purdiased  lands  in  fhe  naines  of  hfe 
younger  son  and  nephew ;  but  in  the  conveyance  tike 
whole  piu-chase  money  wte  mentioned  to  be  paid  by 
the  father }  who  took  the  profits  during  his  life,  and 
died,  leaving  the  younger  son  Itti  infant  Hie 
eldest  son  brought  bis  bill  agiuhst  the  youi^r  scm, 
and  the  nephew;  insisting  that  the  money  being 
mentioned  in  the  deed  to  have  been  paid  by  the 
father,  this  made  the  defendants  trustees  for  die 
father ;  consequently  for  the  plaintiff. 

It  was  resolved  that  parol  evidence  should  be 
admitted  to  sdiow  the  intention  of  the  father,  that 
this  conveyance  was  for  the  benefit  and  advancement 
of  die  younger  son :  because  it  concurred  with  the 
conveyance,  and  was  only  to  rebut  a  pretended 
resulting  trust 

47.  It  was  formerly  doubted,  whether  m  the  case 
of  a  pwchase  made  by  a  trustee  with  trust  mon^i 
a  restdting  trust  would  arise  to  the  person  entitled  to 
the  money ;  because  that  would  be  to  confaadict 
the  deed  by  parol'  evidence,  in  direct  ^oppbsilStm  to 
the  statute  of  frauds.  It  has  however  been  ^ce 
determined^  thiat  evidence  aliunde  is  admissftfe  to 
show  that  the  purchase  was  made  with  trust  iMoiiey. 
And  where  that  circumstance  Kib  been'  cleaAy 
proved,  a  trust  will  result  ^  tiie  <owner  rf'ftc 
money.  .      .  • 

' '48.  A  biU  Was  brought  by  the  legatees  of  John 
Ryal   against  the  executrix    atd "  heir   st  Uw  of 

10 
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Jonathan  Rjal^  for  satisfaction  out  of  his  assets^  and 

as  against  the  heir  at  law,  to  have  satisfaction  out  of 

an     estate  purchased    by  Jonathan  Ryal,    as    the 

plaintiff  insisted,  with  the  assets  of  John  Ryal  the 

original   testator.      The    defendant   the   executrix 

admitted,  that  as  to  one  particular  estate,  it  appeared 

by  her  testator^s  papers,  that  it  was  purchased  with 

350A  of  the  testator's  money :  proof  wa^  Head  that 

JolUithan  Ryal,  after  tiie  testator's  death,  piirchased 

several  estates;  and  before  that  time  wa«  a  poor 

person,  not  able  to  pay  for  them  out  of  his  own 

money.    The  counsel  for  the  plaintiff  insisted  that 

the  heir  at  law  was  to  be  considered  ^  a  trustee  for 

them,  as  far  as  the  estate  appeared  to  be  purchased 

with  the  assets  of  John  Ryal.    On  the  other  side  it 

was  contended  that  money  could  not  be  followed 

into  land. 

Lord  Hardwicke  said,  the  Court  had  been  very 
cautious  in  fsdlowing  money  into  land,  but  had  done 
it  in  some  cases.  No  one  would  say  but  the  Court 
would,  if  it  was  actually  proved  that  the  money  was 
^d  out  in  land.  The  doubt  with  the  Court  in  these 
cases  had  been  on  the  proof.  There  was  difficulty 
in  admitting  proof;  parol  proof  might  let  in  peijury : 
but  it  had  always  been  done,  when  the  fact  had  been 
admitted  in  the  answer  qf  tiie  person  laying  it  out. 
If  the  executor  of  John  Ryal  had  been  a  party,  and 
admitted  it,  tii^re  would  have  been  no  doubt ;  but 
the  admission  was  by  his  representative,  whidi^  though 
it  did  not  bind  the  heir,  was  ground  f<Mr  inquiry. 
Hie  vfay  of  thargittg  the  heir  was  by  considering 
him  as  a  trustee ;  as  when  lands  were  purchased  by 
one,  in  the  name  of  another,  it  was  a  resulting  trust 
by  law,  and  out  of  the  statute ;  and  upon  inquiry  a 
little  would  do  to  make  it  a  charge  pro  tanto. 

Hh2 
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It  Was  referred  to  the  Master  to  inquire  whether 
the  estate  was  purchased  with  250/.  of  the  testatiK^i 
V  money,  or  not. 

49.  Although  a  trustee  for  a  purchase  should  buy 

4and,  yet  it  wiD  not  be  liable  to  the  trust,  ubIcss 

there  are  circumstances  afibrding  a  strong  presump- 

'tion  that  the  land  was  bought  with  the  trust  money. 

Perry  v.  50.  T.  Lockyer  having  a  considerable    property 

PKiilips,        devised  to  him,  in  trust  to  lay  it  out  in  the  purchase 

of  lands,  height  several  real  estates,  but  died  without 
(personal  assets.  A  bill  was  filed  by  those  who  would 
have  been  entitled  to  the  estates  directed  to  be  pur- 
chased,  praying  that  the  deficiency  of  the  personal 
estate  of  Lockyer  should  be  made  good  out  of  the 
^real  estates  which  he  had  purchased.  There  was  no 
evidence  that  the  lands  were  purchased  with  the  trust 
money.  It  was  contended,  on  behalf  of  the  plaintiffi, 
that  where  a  man  is  bound  'to  do  an  act,  and  does 
•what  may  enable  him  to  do  it,  he  shall  be  taken  to 
have  done  that,  in  pnrsuance  of  what  he  was  bound 
to  do ;  and  that  between  representatives. 

Lord  Rosslyn  declared  that  the  piaintiflb  had  no 
lien  on  the  estates  purchased  by  Lockyer;  being 
creditors  by  simple  contract  only.  If  there  had  been 
any  ground  to  presume  that  the  purchase  had  been 
made  with  the  trust  money,  it  would  iiave  been 
otherwise. 
17  Ves.  173.      'On  a  bill  of  review,  the  decree  was  adBSrmed  by 

•Lord  Eldon. 
Conve}'ano8       51.  Where  the  legal  estate  in  Unds  is  conveyed  to 
SlS)?**"  *  stranger,   without  any  consideration,   there  is  a 

resulting  trust  to  the  original  owner ;  in  conformity 

to  the  old  doctrine,   that  where  a  feofiinent  was 

Tit.  1  I.e.  4.  made  without  consideration,  the  use  resulted  to  the 

feoffor. 
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52.  The  Duke  of  Norfolk  executed  a  grant  of  the  Norfolk  v. 
next  avoidance  of  a  church  to  a  clergyman,  who  was  j  Ab.Eq. 
much    employed   by  him:    but   the   grantee  knew  ^®'-  . 
nothing  of  it ;  and  being  examined  in  a  cause,  deposed  so. 
tiiat  he  did  not  purchase   it  of  the  duke.     It  was 
decreed  to  be  a  resulting  trust  for  the  grantor ;  there 
being  no  trust  declared. 

53.  In  the  case  of  voluntary  settlements  and  wills,  i  Atk.  19U 
if  there  is  no  declaration  of  the  trust  of  a  term,  it 
results  to  the  settlor :  otherwise  where  it  is  a  settle- 
ment for  a  valuable  consideration,  and  in  the  nature 

of  a  contract  for  the  benefit  of  a  wife,  or  children. 

54.  Where  the  legal  estate  in  lands  is  conveyed  to  A  Trust 

a  trustee,  and  a  trust  is  declared,  as  to  part  only,  no-  ;„  p^^ 

thinfir  being  said  of  the  rest ;  what  remains  undisposed  ^^^y**  ^• 
^         u    f  *u        •  •     1  Spillett, 

ot  results  to  the  original  owner.  2  Atk.  150. 

55.  Lord  Foley  devised  his  estates  to  trustees  for  Davidson 
a  term  of  99  years,  remainder  to  his  eldest  son  for  2  Bro^ll. 
life,  remainder  to  his  first  and  other  sojis  in  tail,  re-  ^^3* 
mainder  to  his  second  son  in  the  same  manner.    The 

trust  of  the  term  for  years  was  to  pay  off  certain  sche- 
duled debts,  and  to  make  an  annual  allowance  to  his 
two  sons  for  their  support.  The  scheduled  debts 
being  stated  to  be  paid;  a  bill  was  filed  by  other 
creditors  of  the  sons  of  the  testator,  against  the  trus- 
tees, praying  that  the  term  might  be  declared  to  be 
attendant  on  the  inheritance,  and  the  trustees  restraiii- 
^  from  setting  up  the  term  to  defeat  any  ejectment 
or  other  remedy  which  the  plainti£&  might  be  advised 
to  pursue  for  recovery  of  their  debts. 

Lord  Thurlow  said,  the  rule  of  law  was,  that  where 
the  trusts  of  a  term  were  exhausted,  a  trust  resulted, 
for  want  of  a  further  dispositon,  to  the  legal  tenants. 
In  his  judgement  these  must  be  resulting  trusts,  and  Habergham 
therefore  must  go  to  the  tenant  for  life.  2  Ves.  Jun. 

H  h  3  204. 
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56.  In  the  same  manner^  where  the  whole  of  an 
estate  is  conveyed  for  particular  purposes^  or  on  par* 
ticular  trusts  only,  which  by  accident  or  otherwise 
cannot  take  effect,  a  trust  will  result  to  the  origiiial 
owner,  or  his  heir :  as  where  a  testator  devises  real 
estates  to  trustees,  in  trust  tp  sell,  and  to  apply  the 
purchase  money  in  la  particular  mianner,  and  such 
purpose  cannot  be  e£fected ;  the  iimd,  though  money, 
will  be  considered  as  land,  and  result  to  the  heir. 

57*  A  woman  devised  her  real  and  personal  estate 
to  trustees,  in  trust  to  sell  and  ^y  debts  andl^ades; 
and  to  pay  the  residue  to  five  persons,  to  be  equally 
divided  between  them.  One  of  the  residuary  legatees 
died  in  the  lifetime  of  the  testatrix,  by  which  her 
legacy  became  lapsed. 

It  was  decreed  by  Lord  Bathurst,  that  this  was  a 
resulting  trust,  as-  to  the  share  of  the  person  who 
died  in  the  lifetime  of  the  testatrix,  for  the  bene^ 
of  the  heir. 

58.  The  rulCf  that  where  lands  are  devised  for  a 
particular  purpose,  what  remains  after  that  purpose 
is  satisfied,  results  to  the  heir,  admits  of  several 
exceptions* 

59*  R-  Smith  devised  an  advowson  to  Grace  Smitbt 
willing  and  desiring  hier  tp  &ell  and  dispose  of  the  same 
to  Eton  College ;  and  on  their  refusal,  to  Trinitj 
College,  Oxford,  &c  Soon' after  the  death  of  the  testa* 
tor,  Grace  Smith  presented  a  person  to  the  liviag ; 
upon  which  the  heirs  at  law  of  the  testator  filed  their 
bill,  praying  that  the  Bishop  might  be  enjoined  from 
accepting  the  presentee  of  Grace  Smith;  insisting 
that  the  testator  did  not  intend  the  then  avoidance 
should  go  to  Grace  Smith ;  but  that  she  ought  to  be 
considered  altogether  as  a  trustee  fioir  the  heirs  at  law 
of  the  testator. 
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Ix)rd  Hardwicke  said,  the  general  question  was, 
^i^riether  there  was  a  resulting  trust  or  pot :  on  the 
first  hearing  he  inclined  to  think  there  wa3,  but  he 
Had  changed  his  opinion  entirely.  Th^  general  rule, 
thjat  where  lands  were  devised  fbr  a  particular  purpose, 

ivliat  remained  resulted,  admitted  of  .severs^  e;ccep- 

•  ■  •  <  •  •    • » » 

tions.    If  J.  S.  Revised  lands  to  A.  to  sell  them  to  jB. 
fbr  the  paxticular  advantage  of  B.,  that  advantage  is 
the  only  purpose  to  be  served,  according  to  the  iptent 
or,  the  testator ;  and  tp  be  satisfied  by  the  mere  act 
of  selling,  let  the  money  ^o  where  it  will.    Yet  there 
"was  no  precedent  of  a  resulting  trust,  in  such  i^^case. 
Nor  was  there  any  warrant  from  the  ^wordB  or  intent 
of  the  testator  to  say,  the  devise  severed  the  beneficial 
interest^  but  was  only  an  injunction  on  the  devisee  to 
enjoy  the  thing  devised  ^n  a  particular  manner.    If 
A.  devised  lands  to  J.  S.,  tf>  sell  for  the  best  price  to 
Bm  or  to  lease  for  three  years  at  such  a  fine ;  there 
WQS  no  resijilting  trust.  So  that  the  devise  nere  amount- 
ed, to  no  more  than  this :  the  testator  gave  the  advow- 
son  ,to  G.  Smith ;  but  if  such  or  such  a  college  would 
bu^  it,  thep  he  laid  an  ^injunction  upon  her  to  sell ;  King  v. 
.    therefore  there  were  two  objects  of  the  testator'?  p«nnwD, 

,  -^  1  Veg.  h 

benevolence;  Grace  Smith,  and  the  Colleges.         ,   Beam. 260. 
'  60^  Where  a  person  makes  a  conveyance  of  the  legal  Where  no 
estate  to  trustees,  upon  such  trusts,  apd  for  puchi,*^^ 
intents  and  purposes  as  he  shall  appoint,  and  never  ^tzg.  223. 
makes  an  appointment,  there  will  be  a  resulting  ti^st 
to  him  and  bis  heirs.    For  the  trust  in  equity  must  Clere'«  Case, 

Tit  11.  c  4 

follow  the  rules  of  law  in  the  case  of  a  use.  •    •  :  • 

I  •    .     .  .  -       ■ 

61.  It  has  been  long  settled,  that  where  a  trustee  Renewal  of  a 
takes  a  renewal  of  a  lease  in  his  own  name,  the  ^^^f  * 
renewed  lease  shall,  in  equity,  be  subject  to  the 
fonner  trust. 

Hh4 
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This  doctrine  is  founded  on  general  policy,  to  pre* 
vent  fraud :  for  as  the  trustee's  situation  in  respect  to 
the  estate,  gives  him  access  to  the  landlord,  it  would 
be  dangerous  to  permit  him  to  make  use  of  that  access 
for  his  own  benefit. 

62.  A  lease  of  the  profits  of  Rumford  market  was 
devised  to  a  trustee,  in  trust  for  an  infant ;  before 
the  expiration  of  the  term,  the  trustee  applied  to  the 
lessor  for  a  renewal,  for  the  benefit  of  the  infanf» 
which  he  refused ;  in  regard  that  it  being  cmly  the 
profits  of  a  market,  there  could  be  no  distress ;  and 
the  only  security  for  pajmient  of  the  rent  would  be 
a  covenant,  which  the  infailt  could  not  enter 
into.  The  trustee  then  took  a  lease  for  his  own 
benefit. 

It  was  decreed  by  Lord  King,  that  the  lease  should 
be  assigned  to  the  infant :  that  the  trustee  should 
account  for  the  profits,  since  the  renewal,  and  be 
indemnified  from  the  covenants  in  the  lease.    He 
said  he  must  consider  this  as  a  trust  for  the  in&nt ; 
f9r  if  a  trustee,  on  a  refusal  to  renew,  might  have  a 
lease  to  himself,  few  trust  estates  would  be  renewed 
by  the  cestui  que  trust  That  the  trustee  should  rather 
have  let  it  run  out,  than  have  taken  a  lease  himself.  It 
might  seem  hard  that  the  trustee  was  the  only  per. 
son  of  aU  ms^ikind  who  could  not  have  the  lease ; 
but  it  was  very  proper  that  rule  should  be  strictly 
pursued,  and  not  in  the  least  relaxed.    For  it  was 
very  obvious  what  would  be  the  consequence  of  let- 
ting trustees  take  leases,  on  a  refusal  to  renew  to  the 
cestui  que  trust. 

63.  This  doctrine  has  been  extended  to  the  case  of 
persdns  having  only  a  particular  and  limited  interest 
in  a  leasehold. 
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64.  Thus  wjiere  a  tenant  for  life  of  a  crown  lease.  Taster  t. 
onder   a    marriage  settlement,  got   a  reversionary  Amb.  668. 
renewal  of  the  lease ;  it  was  decreed  by  Sir  T.  Sewell,  1^ 

M.  R.y  that  it  should  go  to  the  uses  of  the  settle-  Vernon, 
ment ;    and    the    decree    was    affirmed   by    Lord  c^^o^*'*' 
Camden. 

65.  Where  any  fraud  is  committed  in  obtaining  a  Where  there 
conveyance,  the  grantee  in  such  conveyance  will  be  2  J^"?5q 
considered  in  equity  as  a  trustee  for  the  person  who 

has  been  defrauded. 

66.  It  has  been  stated  that  the  statute  of  uses  does  Trusts  of 
not  extend  to  copyhold  estates  :  therefore  if  a  copy-      ^^      "* 
hold  is  surrendered  to  A.  to  the  use  of  B.,  the  legal 

estate  will  not  be  transferred  to  B. ;  but.  he  will  be 
entitled  in  equity  to  the  rents  and  profits,  and  to  call 
upon  A.  for  a  surrender  of  the  estate. 

&r«  It  appears  to  have  been  held  in  a  modem  case,  x>oe  t. 
that  copyholds  are  not  within  the  seventh  section  of  ?S^^®"» 
the  statute  of  frauds,  for  this  applies  only  to  cases 
where  the  legal  and  equitable  estates  are  separated. 
But  there  may  be  a  resulting  or  implied  trust  of  a 
copyhold,  as  well  as  of  a  freehold  estate. 

68.  Thu0  where  copyhold  estates  are  granted  for  jjowe  v. 
lives,  the  person  who  pays  the  consideration  will  be  Howe, 

J^        J     f  1  J      1  1  1  Vem.415. 

aeemed  the  real  owner;   and    the   other   persons  Right  v. 
wliose  names  are  inserted  in  the  grant,  trustees  for  ?^^®"»^^ 

,.  ^       ^  3  East,  260. 

him. 

69.  Copyhold  lands  were  granted  to  husband  and  fieoger  t. 
^e,  and  J.  S.,  for  their  several  livei^  successwi  j  but  ?^^ 
^y  the  copy  it  appeared  that  the  fine  was  the  money  780. 

of  the  husband  and  wife. 

Lord  Macclesfield  said,  the  third  person  (J.  S.)  was 
^ut  a  trustee  for  the  husband  and  wife»  by  whom  the 
purchase  money  was  ipaid. 


47* 
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70*  By  the  custom  pf  the  manor  of  A.,  copyholds 
were  grantable  for  three  fives,  successive  skut  nonmanr^ 
tur.  One  Price  being  the  last  fife  in  an  old  copy^  tlip 
lord  of  the  manor  advised  him  to  renew ;  upon  tha^ 
he  inquired^,  afVer  two  heajthy  young  pjersons,  and 
named  the  defendants  Harris  and  Bowles^  a  copy 
was  granted,  to  hold  to  them  successive.  It  also 
appeared  on  the  Qopy^i  that  the  fine,  which  was  120  L 
was  paid  by  Price ;  ^d  that  the  defendants  were 
strangers  to  Price. 

Lord  Hardwicke  was  <^  opinion,  that  resulting 
trusts  of  copyholds,  as  well  as  of  freeholds,  were 
within  the  eigbjth  section  of  the  statute  of  fiiauds  f 
tfaei^ore  that  the  repre3entatives^  of  Price  were  enti- 
tled to  the  copyhdld,.  by  opien^tion  of  law. 

71.  In  a  modem  case  the  Court  of  K^ingfs  Bench 
observed^  that  in  the  West  it  wn  usual,  upon  copy- 
holds for  Eves>  for  the  cestuis  que  trust  to  take,  in  the 
order  in  which  they  stood  in  the  copy  :  but  th^  per* 
son  who  put  in  the  Uves^  and  p«iid  the  jSne,  had  a 
power  to  dispose  of  the  esitai;e#  .  ,     .    ., 

72.  Where  a  fiotfaer  .purchat^  lands  in  the  pame  of 
hjs  infent  child,  without  any.  d^cl^^on  ^  Inist,  and 
takes  the.  profits  during  the  minority  of  tl^  chjU, 
such,  pturchase  wdU  be  copaidered  in  e^wty  as  an 
advancement  of  the  child,  and  not  as  a  tfjis^  for  tl^ 
father.  Because  between  a  father  and  his  d^/d, 
blood  is  a  sufficient  consid/ecation  t^  jcait^  a  use. 
And  ^ein  the  }aw.of  ,tru3to  dQ^S»  as  i^  oyght  to  do, 
agrea  with  the  law  jof  uses*. .  Fojr  if  Ji^efore  i^  fiflp^ 
27  Hen.  VIII.  a  father  had  mad/e.a  C<^p£^ei^,  ti^,  his 
son,  without  any  consideration,  no  .use  would  have 
resulted  to  die  father,  because  blood  waa.  a  suffideiit 
consideration  to  have  vested  the  use  in  the  soo. 
Besides,  as  a  father  is  bound  by  the  law  of  nature  to 
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provide  for  his  child^  the  purchasing  in  his  nami^  WiU 
be  construed  in  a  court  of  equity  to  be  a  performance 
o£  that  obligation ;  and  the  taking  of  the  rents  during 
Uie  minority  of  the  child^  only  implies  that  the  father 
s^cted  as  guardian  to  his  son. 

79*  J«  Mumma  purchased  a  copyhold  in  the  name  Mumma  v. 
of  his  eldest  son,  an  infant  about  eleven  years  old ;  5*v"*"**'iq. 
laid  out  400/1  in  improvements,  paid  the  purchase 
nioney  and  the  fines,  and  enjoyed  it  during  his  life. 
He  surrendered  to  the  use  of  his  will,  devised  it  to 
1u9  wife  for  life,  remainder  to  his  younger  children  ; 
and  made  other  provisions  for  his  eldest  son.    Upon 
the  death  of  the  &ther,  the  eldest  son  recovered  this 
copyhold  in  ejectment    The  widow  brought  a  bill  to 
be  relieved,  upon  the  principle  that  the  eldest  sou  was 
a  trustee  fpr  the  father. 

X^rd  Chancellor  Jefferies  declared,  that  as  the 
eldest  son  was  but  an  infant  at  the  time  of  the  pur- 
chase, though  the  father  did  enjoy  during  his  life, 
it  must  be  considered  as  an  advancement  for  the  spii.{ 
and  not  a  trust  £br  the  fitther. 

74.  Xn  the  case  of  Lamplugh  v.  Lamphigh,  it  was  ante,  $  46. . 

.   resolved,  that  if  the  purchase  had  been  made  in  the 

younger  son's  name  only,,  it  had  been  plainly  an 

^vancement  for  him»  and  ho  trust.    That  the  case 

did  not  differ,  in  regard  the  persons  named  by  him 

did   disclaim;  especially  since   prudential  reasons 

might  be  given  why  those  persons  were  joined : 

namely,  that  they  might  help  and  protect  the  infant 

younger  son ;  also  to  prevent  the  estates  descending 

to  a  remote  relation,  in  case  the  yoimger  son  died 

before  his  father.    For  in  such  case  a  court  of  equity 

would  have  said,  if  the  fitther  were  to  come  for  the 

estate;  though  this  would  have  been  an  advancement, 

in  case  the  younger  son  had  lived  to  have  enjoyed  it. 
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yet  the  younger  son  dying,  the  trustees  should,  lit 
equity,  have  conveyed  it  back  to  the  father.  And 
this  might  be  the  use  and  intention  of  naming  these 
trustees.  Besides,  the  younger  son  being  but  eight 
years-  old,  was  unfit  to  be  a  trustee ;  therefore 
must  be  intended  to  hav^  been*  named  for  his  own 
benefit. 
Tiylor  n  75.  A  father  purchased  cq)yhold  lands  in  his  sob  V 

1  Atk'sdO^    i^^^iU6,  who  was.  then  eighteen  years  of  age,  and  con* 

tinned  in  possession  till  his  death. 

Lord  Hardwicke. — ^*  I  am  of  opinion  that  it  should 
be  considered  as  an  advancement  for  the  son  ;  and 

ante,  §  73.     founcl  my  opinion  greatly  on  the  case  of  Mumma  v. 

Mumina:  and  though  two  receipts  are  produced  under 
the  son's  hand,  for  the  use  of  the  &,ther,  I  think  that 
will  not  alter  the  case.  For  tlie  son,  being  then 
under  age,  could  give  no  other  receipt  in  dischaige 
of  the  tenants ;  who  held  by  lease  horn  the  father. 
And  in  this  case  I  am  of  opinion  that  parol  evidence 
may  be  admitted,   though  indeed  improper  wbes 

Dyer  V.Dyer,  ofiered  against  the  legal  operation  of  a  will^  or  an 

2  Cort  R.     implied  trust  j  but  here' it  is  in  support  of  law,  and 

equity  too.*' 
Scroop  T.  76.  A  purchase  by  a  father  in  his  own  name  and 

i^CkT  C       *^^*  ^^  ^^^  ^^°'  ^^*  ^  ^™^  cases,  been  deemed  a» 
27.  advancement  for  the  son  ;  not  a  trust  for  the  father. 

But  this  doctrine  has  been  altered  ;  and  it  has  been 
held,  that  in  such  a  case,  a  moiety  of  the  estete  fnll 
be  subject  to  the  father^s  debts. 
StUeman  v.        77*  A  father  made  a  purchase  of  land  in  his  own 

2Att477     '^^^^^  ^^  **^**  ^^^^^  eldest  son,  and  their  heirs ;  and 

a  similar  purchase  in  his  own  name  and  that  of  his 
younger  son.  The  father  paid  the  purchase  money, 
and  continued  in  possession  till  the  time  of  his  death; 
A  judgement  creditor  of  the    father's  brought  his 
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i>ill  to  have  satisfaction  of  his  debt  out  of  those 
estates.  It  was  insisted  that  the  sons  took  them  to 
tlieir  own  use,  as  an  advancement,  and  were  not  trus- 
tees for  their  father. 

LiOrd  Hardwicke  said, — ^The  general  rule  had  been 
admitted,   and  had  been  long  the  doctrine  of  the 
Court,  that  notwithstanding  the  father  paid  the  whole 
caoney,  yet  if  the  purchase  was  made  in  the  name  of 
a  younger  son,  the  heir  of  the  father  should  not  insist 
it  was  a  trust  for  the  father.    But  this  case  differed 
from  that  rule,  or  any  other  that  he  remenibered ; 
and  if'  he  could  find  any  material  difference,  he  should, 
in  his  own  judgement,  be  inclined  to  relieve  the  cre- 
ditor.    For  though  it  might  be  proper  stare  decisis^ 
yet  he  thought  the  cases  had  gone  far  enough  in  favour 
•of  advancements;  and  he  ought  not  to  carry  it  far- 
then    It  must  be  admitted,  that  in  some  cases  which 
had  been  before  the  Coiu*t,  the  father  had  continued 
in  possession,  where  the  purchase  had  been  made 
singly  in  the  name  of  the  son,  and  yet  held  an 
advancement    for   the   son ;   and  for  this  reason, 
because  the  father  was  the  natural  guardian  of  the 
sons,  durii^  their  minority.     Here  the  purcjiase  was 
in  the  names  of  the  father  and  sons,  as  joint  tenants ; 
now  this  did  not  answer  the  purpose  of  an  advance- 
ment, for  it  entitled  the  father  to  the  possession  of 
the  whole,  till  a  division,  and  to  a  moiety  absolutely, 
even  after  a  division  ;  besides  the  father's  taking  a 
chaace  to  himself  of  being  a  survivor  of  the  other 
moiety.    If  the  son  had  died  during  his  minority,  the 
father  would  have  been  entitled  to  the  whole,  by  sur- 
vivorship, and  the  son  could  not  have  prevented  it  by 
severance,  he  being  an  infant.    Suppose  a  stronger 
case,  that  the  father  had  taken  an  estate  by  purchase, 
to  himself  for  life,  with  remainder  to  his  son  in  fee. 
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should  this  prevail  agaiiutthe  creditors  ?  No  certsmdj. 
f 'or  the  defendant's  father  having  the  pr<yfit8  foi  Iift^ 
and  the  son  only  a  remainder,  the  estate  would  haie 
been  liable.    A  material  consideration  for  the  plui- 
tifis,  that  the  father  might  have  other  reason  was  for 
the  purchasing  in  joint  tenancy,  namely,  to  prevent 
dower  on  the  estate,  and  other  charges.    Then  cm* 
sider  how  it  stood  in  respect  to  the  creditor.    A 
&ther  here  was  in  possession  of  the  whcde  estate, 
and  must  necessarily  appear  to.  be  the  visible  owner 
of  it,  and  the  creditor  would  have  had  a  right,  by 
virtue  of  an  elegit  to  have  laid  hold  of  a  moiety;  so 
that  it  ififibred  extremely  from  all  the  other  cases. 
Now  it  was  very  proper  that  the  Court  ci  Cbsat 
eery  should  let  itself  loose,  as  far  as  possible,  in  order 
to  relieve  a  creditor,  and  ought  to  be  governed  hj 
palrticular  circumstances  of  cases :  and  what  cguH 
be  more  favourable  to  the  plaintiff  than  that  eveiy 
foot  or  the  estate  %as  covered  by  these  purchases ; 
and  unless  the  Court  let  him  in  upon  these  estates,  the 
plaintiff  had  no  possibility  of  being  paid.  Decreed,  that 
a  moiety  of  these  purchases  was  liable  to  the  debt. 

78*  At  purchase  by  a  grand&ther  :in  the  nsme  of 
his  grandchild,  provided  the  father  be  dead,  in  whid) 
case  the  grandchildren  are  in  the  iminediate  care  c( 
the  grandfather,  will  be  deemed  an  ndvmwMA 
for  the  grandchild,  not  a  trust  for  the  grandfirtfaer. 

79.  Where  a  person  purchased  a  copyhold  estate  ut 
the  names,  and  for  the  lives,  of  his  three  n^taw' 
children,  who  were  admitted,  and  described  a«  his 
daughters  in  the  admission.  Mr.  Feame  iikfited  to 
the  opinion  that  the  daughters  were  entitled  to  ^ 
estate  for  their  own  use :  because  every  ffi^  ^ 
under  a  natural  obligation  to  provide  for  9im 
children. 
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80.    It  is  said  by  Lord  Nottingham,  in  the  case  of  Exception, 
Srrey  v.  Grey,  that  where  a  son  is  married  in  the  life  emandMted. 
xf  his  father,  and  by  him  fully  advanced,  and  eman-  Finch  k,  341. 
npated,  there  a  purchase  by  the  father,  in  the  name  Elliot, 
t)f  his  son,  may  be  a  trust  for  the  father,  as  much  as  |o9^*  ^** 
ff  it  hiad  been  in  the  name  of  a  stranger ;  because  in  Poie  ?.  Pole, 
that  cise  all  presumptions  or  obligations  of  advance-  ^  ^^*  ^^• 
ment  cease.     But  where  the  son  is  not  advanced,  or 
but  advanced,  or  emancipated,  in  part,  there  is  no 
Toom   for  any  construction   of  a   trust  by  impli- 
cation^ and  without  clear  proofs  to  the  contrary, 
it  ought  to  be   taken   as  an   advancement   of  the 
son. 

81.  It  is  also  said  byLorcJ  Chief  Baron  Gilbert,  Lexpraetoria, 

that  if  a  father  purchases  in  the  name  of  his  son,  ^^^* 

who  is  of  full  age,  which  by  the  English  law  is  an 

emancipation  out  of  the  poWer  of  the  father ;  there 

if  the  father  takes  the  profits,  or  lets  leases,  or  acts 

ih'  any  other  manner  as  the  owner  of  the  estate,  the 

son  wfll  be  considered  as  a  trustee  for  the  father: 

because  there  is  the  same  resulting  trust,  as  if  the 

son  were  a  stranger,  since  it  wak  purchased  with  th^ 

father^  money.    But  if  the  father  had  let  the  son 

continue  in  possession,  from  the  time  of  the  purchase, 

withoat  acting  as  o^i^er,  it  'would  be  an'  advanc6- 

i6ktit  '  Fbr  the  legal  interest  being  in  the  son,  and 

the  &ther  permitting  him  to  act  as  owner  of  the 

estsitc^  %dm '&e  iimle  6f  the  purchase,  did  as  much 

dect^  the  trust  for  the  adi^ncfement  of  the  son, 

as  if  if  had 'been' declaimed  in  eJtprtss  words  in  thfe 

'82;  A  wife  cannot  be"  a  trusted  f(>r  her  husband;  And  also 
Therefore  if  a-hnsbahd  pufchasels  lands  in  the  name  *  ^^^^ 
of  his  wife,  it  shall  be  presumed  in  the  first  instance 
to  be;  atr  advaticemeiit,  and  pfovi^on  for  the  wife.   ' 
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88.  A  married  man  purchased  a  walk  in  a  chasci 
and  took  the  patent  to  himself  and  his  wife,  and  J.& 
for  their  lives,  and  the  life  of  the  longest  liver  d 
them.  Lord  Chancellor  Jeflferies  held  that  this 
should  be  presumed  an  advancement  and  provisiOD 
for  the  ¥dfe ;  for  she  could  not  be  a  trustee  for  her 
husband.  Decreed  to  the  wife  for  life,  and  if  J.  S. 
should  survive  her,  then  to  be  a  trust  for  tlie 
executors  of  the  husband. 

84.  A  husband  purchased  a  copyhold,  to  himself 
his  wife  and  daughter,  and  their  heirs.  It  was  hdd 
to  be  an  advancement,  and  not  a  trust.  And  that  a 
mortgage  by  the  husband  should  not  bind  the  lands 
after  his  decease,  in  the  lifetime  of  the  wife  and 
daughter. 

85.  There  can  be  no  resulting  or  implied  trust 
between  a  lessor  and  lessee  ;  because  every  lessee  is 
a  purchaser  by  his  contract,  and  his  covenants: 
which  excludes  all  possibility  of  implying  a  trust  (n 
the  lessor.  Therefore,  if  in  that  case  there  be  any 
trust  at  all,  it  must  be  declared  in  writing.  - 

86.  There  may  however  be  a  resulting  or  implied 
trust  between  the  assignor  and  assignee  of  a  leasehold 
estate. 

87.  There  formerly  prevailed  a  distinction  between 
trusts  executed  and  executory.  But  it  is  said  by 
Lord  Hardwicke,  in  the  case  of  Bagshaw  v  Spencer^ 
that  all  trusts  are  in  the  notion  of  law  executoiyf 
and  to  be  executed  by  subpcmoy  as  the  old  books 
speak.  At  common  law  every  use  was  a  trust ;  then 
came  the  statute  27  Hen.  VIII.  which  executed  the 
legal  estate  to  the  use,  and  conjoined  them  together. 
The  statute  mentions  trusts,  as  well  as  uses;  snd  a 
trust  executed  is,  in  strictness,  now  a  legal  estate : 
therefore,  in  order  to  bring  it  into  the  jurisdictioii  of 
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the    Chancery,  it  must  be  executory ;  that  is,  the 

legal  estate  must  want  to  be  executed  to  the  trust, 

aBd    a  conveyance  to  be   decreed.      So  that  one 

essential  part  of  the  trust  is,  that  the  trustee  is  to 

convey  the  estate  at  some  time  or  other  ;  sometimes 

it   is  to  be  done  sooner,  sometimes  later :  and  this 

whether  the  testator  has  directed  it  or  not ;  so  much 

every  testator  is  presumed  to  know.      One  may 

therefore  reasonably  doubt  how  it  can  make  any 

substantial   difference,  whether  the  testator  has  in 

words  directed  a  conveyance  or  not ;  since  the  law, 

that  is,  the  course  of  the  court,  takes  notice  that  the 

testator  could  not  intend  his  estate  should  always 

remain  in  the    trustees ;    but    that .  one    principal 

confidence  reposed  in  them  was  to  convey." 

88.  A  distinction  has  however  been  frequently 
admitted  between  a-  trust,  created  without  any 
reference  to  a  farther  execution  of  it,  by  a  convey- 
ance directed  to  be  made ;  and  a  trust  whose  effect 
is  referred  to  another  conveyance,  directed  to  be 

made  for  its  final  execution.     Of  which  an  account  Tit.32.  c.  19. 
will  be  given  hereafter.  ■^**  ^®-  ^'  *"*• 

89.  When  trusts  were  first  introduced,  it  was  held  ^vhom^ybe 
that  none  but  those  who  were   capable  of  being  Trustees. 
seised  to  a  use,  could  be  trustees.     This  has  been  i  Ves.  453. 
altered ;  and  it  is  now  settled,  that  the  king  may  be  a  3Comm.428. 
trustee ;  but  the  remedy  against  him  is  in  the  Court 

of  Exchequer. 

90.  A  corporation  may  be  a  trustee,  not  only  for  Mayor  of  Co. 
its  own  members,  but  also  for  third  persons.  And  Gen.^Bro"* 
where  a  corporation  is  a  trustee,  the  Court  of  Pari  Ca.  235. 
Chancery  has  the  same  jurisdiction  over  il;  as  over  45^^'  ^^* 

a  private  person. 

91.  When  once  a  trust  is  suflBiciently  created,  it  1  Ves.  468. 
will  fasten  itself  on  the  estate.     Therefore  if  a  con- 

VoL.  I.  I  i 
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veyance  or  devise,  by  which  a  trust  is  created, 
becomes  void  by  the  incapacity  or  death  of  the 
grantee  or  devisee ;  still  the  Court  of  Chancery  will 
decree  the  trust  to  be  carried  into  execution.  The 
relief  is  administered  by  considering  the  land,  in 
whatever  person  vested,  as  bound  by  the  tn^st ;  and 
compelling  the  heir,  or  other  persoA  having  the  l^al 
estate,  to  pertbrm  iU 
Bennetv.  Qg.  A  person  devised  lands  to  his    daughter^  a 

Wint'dio.     married  woman,  for  her  separate  use.    It  waa  held 

that  the  husband  should  be  a  trustee  for  his  wife. 
For  as  the  testator  had  a  power  to  devise  the  pre- 
mises to  trustees  for  the  separate  use  of  his  wi&, 
the  Court  of  Chanceiy,  in  compliance  with  his 
declared  intention,  would  supply  the  want  of  tfaeem. 
5?"^I\  9S.  An  estate  was  devised  to  the  Clock  Makers 

ClockMakert  _  -r^  ^     i        t        t 

Company  Company,  upon  certam  trusts.  Decreed,  that  thougb 
J  Bro.R.  81.  jji^  devise  was  void,  the  Clock  Makers  Company  not 
Tit.38.  c.  2.  being  capable  of  taking,  yet  that  the  trust   was 

sufficiently  created  to.  fasten  itself  upon  any  estate 
the  law  might  Taise ;  therefcMPe  that  the  h$ar  at  law 
was  a  trustee  for  the  uses  of  tbe  will. 
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Of  the  Rtdes  by  which  Trust  Estates  of  Freehold  are 

governed. 
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Section  1. 

TX rE  have  seen  that  trust  estates  owe  their  origin  a  Trust  is 
^  ^     to  the  strict  construction  given  by  the  courts  t^Xei^^al 
of  law  to  the  statute  of  uses ;  in  consequence  of  which  Ownership. 
the  Court  of  Chancery  interposed  its  authority.     But 
in  the  exercise  of  this  jurisdiction,  the  inconveniences 
with  which  uses  were  attended  have  been  avoided ; 
for  although  the  court  first  laid  it  down  that  a  trust, 
being  in  fact  a  use  not  executed  by  the  statute,  ought 
to  be  regulated  by  the  rules  which  had  been  established 
respecting  uses,  before  they  were  changed  into  legal 
estates ;  yet  this  was,  in  many  instances,  departed  l  Ves.  357. 
from ;  it  being  found  much  more  convenient  to  con- 
sider a  trust  estate  as  equivalent  to  the  legal  ownership ; 
and  to  regulate  it  in  the  same  manner  as  the  legal 
estate. 

1x2 
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Burgess  r.  ^.  Lofd  Mansfield  has  laid  it  down  that,  in  the 

Tit.  30/        consideration   of    a  court  of  equity,  the  cestui  que 

trust  is  actually  and  absolutely  seised  of  the  freehdi 
That  the  legal  consequences  of  an  actual  seisin  shall 
ensue  :  it  being  a  maxim  that  equity  follows  the  law, 

Watts  v^all»  which  was  a  safe,  as  well  as  a  fixed  principle  ;  as  ri 

made  the  substantial  rules  of  property  certain  and 

1  BroR.271.  unifonn.     And  Lord  Thurlow  has  said  that,  in  many 

acts  of  parliament,  an  equitable  estate  was  considered 
the  same  as  if  it  were  a  legal  estate.  That  the  words, 
seised  in  law  or  in  equity,  in  the  qualification  act, 
showed  that  the  word  seised  was  applicable  to  both. 
And  that  the  word  seisin  exteYided  to  being  seised 
in  equity. 

Tit.  1 1  •  c.  2,       3.  A  trust  estate  still  however  retains  some  few 

}  qualities  of  a  use.     Thus  confidence  in  the  person  is 

necessary  to  the  existence  of  a  trust :  so  that  even  at 
this  day  if  a  trustee  sells  the  land,  for  a  valuable  con- 
sideration, to  a  person  who  has  no  notice  of  the  trust, 

infra,  c.  4.      the  purchaser  will  not  be'compelled,  in  Chancery,  to 

execute  it. 

4.  As  for  privity  of  estate,  it  was  foniierly  held  to 

be  as  necessary,  as  confidence  in  the  person.,  Sut 

this  seems  to  be  now  altered ;  for  Lord  Mansfield  has 
t  - 

1  Black  R.      said,  ^^  that  part  of  the  old  law  which  did  not  allow 

^^^*  any  relief  to  be  given  for  or  against  any  estates  in  ^ 

^  postf  does  not  now  bind,  by  its  authority,  in  the  case 

of  trusts." 
Tit.  30.  It  seems  however  to  be '  understood,  that  a  lord  by 

escheat  is  not  bound  to  execute  a  trust. 
Trusts  are  5.  Any  disposition  of  a  trust  estate  by  the  ce^ 

alienable.       ^^  p^^^y^i  ^^  formerly  binding  on  the  trustees,  in  a 

court  of  equity.  But  it  is  enacted  by  the  statute  of 
frauds,  §  9>  ^^  that  all  grants  and  assignments  of  any 
trust  or  confidence  shall  be  in  writing,  signed  by  tbe 


Title  XII.    Trust    Cft.ii.  §  5— .10.  4S5 

party  granting  or  assigning  the  same,  or  else  shall  be 
utterly  void  and  of  none  effect.** 

6.    Although  by  the  statute  1  Rich.  III.  c.  1.  the  Tit. i i.e. 2. 
conveyance  of  a  person,  having  only  a  use,  was  made  *  '^^' 
goo4  against  the  feoffees  to  use ;  yet  it  does  not  ap- 
pear to  have,  been  ever  held  that  a  cestui  que  trust  8 Term R. 
^ould  convey  any  thing  more  than  a  trast ;  and  in  all  ^^'*' 
those  cases  where  there  has  been  a  conveyance  from 
a  cestui  que  trusty  the  l^gal  estate  has  been  considered 
as  still  remaining  in  the  trustee. 

7*   It   was   laid   down   by   Lord  Nottingham    in  2  Cha.  Ca. 
83  Cha.  II.  as  a  general  rule,-  "  that  any  legal  convey-  78. 
ance  or  assurance,  by  a  cestui  que  trusty  shall  have  the 
same  effect  and  ^  operation  upon  a  trust,  as  it  should 
have  had  upon  the  estate  in  law,  in  case  the  trustees 
had  executed  their  trust*" 

8.  Trust  estates  are  also  devisable,  as  will  be  shown  Devisableand 
hereafter :  where  they  are  not  devised,  they  will  de-  E^?"^'*^'®-  * 

1      1    .       /.    ,      ^  1  t  .  ,        Tit  38.  c.  3. 

scend  to  the  heir  of  tlie  person  who  was  last  entitled 

to  them,  in.  the  same  manner  as  legal  estates.  Tit.  29.  c.  3. 

9.  It  was  formerly  held,  that  a  trust  estate,  being  May  be 
merely  the  creature  of  a  court  of  equity,  was  not  ?"J?j'^' 
within  the  statute  De  Bonis :  therefore,  that  where  a  256. 
trust  estate  was  limited  to  a  person  and  the  heirs  of 

his  body,  he  might,  after  issue  had,  bar  such  issue  by  B^^y^ter 
a  feoffment,  bargain  and  sale,  or  will :  this  is  now  v.  EUis, 
altered,  and  it  is  fully  settled  that  a  trust  estate  may        ™' 
be  entailed  in  the  same  manner  as  a  legal  one  ;  and  Kirkham, 
that  such  entail  can  only  be  barred  by  fine  or  recovery ;  ^*  ^^'r^g 
which  will  have  the  same  effect  on  a  trust  estate'  tail,  jit.  35  &  36. 
as  on  a  legal  one. 

10.  A  trust  estate  may  also  be  limited  to  a  person  And  also 
for  life :  but  in  such  case  no  fine,  or  other  assurance,  ^"fe^^  ^^^ 
by  the  cestui  que  trust  for  life,  will  operate  as  a  for- 
feiture of  his  estate.  ^  * 
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11.  Although  no  person  could  be  tenant  by  the 
curtesy  of  a  use,  before  the  statute  27  Henry  VIIL, 
because  the  wife  could  have  no  seisin  of  a  use,  jet 
it  has  been  detennined  by  the  Court  of  Chancery, 
that  a  husband  may  now  be  tenant  by  the  curte^ 
of  a  trust  estate  of  freehold. 

12.  A  person  having  two  daughters,  devised  his 
lands  to  trustees  and  their  heird,  in  trust  to  pay  his 
debts,  and  to  convey  the  surplus  to  his  daughters 
equally.     The  eldest  daughter  brought  her  bill  for  a 
partition ;  and  the  only  question  was,  whether  the 
husband  of  the  youngest  daughter  should  have  an 
estate  for  life  conveyed  to  him,  as  tenant  by  the  cur- 
tesy.    The  husband,  in  his  answer,  had  sworn  that  he 
married  the  younger  daughter  upon  a  presumption 
that  she  was  seised  in  fee  of  a  legal  estate  in  the 
moiety  :  that  at  the  time  of  the  marriage  she  was  in 
the  receipt  of  the  profits  of  such  moiety ;  and  it  was 
admitted  that  this  trust  was  not  discovered  till  after 
the  death  of  the  younger  daughter.     Lord  Cowper 
decreed  that  trust  estates  ought  to  be  governed  by 
the  same  rules,  and  were  within  the  same  rea^n,  as 
legal  estates.    That  as  the  husband  should  have  been 
tenant  by  the  curtesy,  had  it  been  a  legal  estate,  so 
should  he  be  of  a  trust  estate.    And  if  there  were  not 
the  same  rules  of  property  in  all  courts,  all  things 
would  be  as  it  were  at  sea ;  and  under  tjie  greatest 
uncertainty. 

13.  Where  an  estate  is  vested  in  trustees,  for  the 
sole  and  separate  use  of  a  married  woman,  her  hus- 
band will  not  be  entitled  to  curtesy.  For  in  that 
case  it  is  the  evident  intention  of  the  parties  to 
exclude  the  husband  from  any  interest  in  the  estate. 

1*.  Lands  were  devised  to  trustees  and  their  hcH 
in  trust  to  apply  the  jrents  and  profits  to  the  sole  anil 
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separate  use  of  the  testators  daughter,  Mrs.  Wins- 1  Ves.  298. 
more»  during  her  life,  and  to  permit  and  suffer  her  to  ^^^ 

dispose  of  the  lands  to  such  persons  as  she  should 
appoint.     Her  husband  claimed  to  be  tenant  by  the 
curtesy,    because    the    inheritance    descended    to  Tit.  32.  c.  13. 
Mrs.  W.  until  appointment ;  and  therefore  she  had 
a  trast  estate  in  fee. 

LrOrd  Hardwicke  said   that  Mr.  Winsmore  could 
not  be  qpnsidered  as  tenant  by  the  curtesy.     Under 
the  will,  the  rents  and  profits  were  to  be  applied  to 
th  e  sole  and  separate  use  of  Mrs.  W.  with  power  to 
dispose  of  the  land.     What  was  the  eSkoX  of  this  ? 
The  whole  legal  estate  of  inheritance  was  in  the  trus- 
tees.    However,  it  was  said,  a  husband  might  be 
tenant  by  the  curtesy  of  a  trust.    But  consider  what 
>  was  necessary  to  make  a  tenant  by  the  curtesy ;  the        / 
wife  must  have  the  inheritance,  and  there  must  be 
Ukewise  a  seisan  in  deed  in  the  ¥^e,  during  cover- 
ture.   It  was  true  she  had  the  inheritance,  because 
it  descended,  tiUi  the  execution  of  the  power.    But 
then  the  father,  whose  estate  it  was,  had  made  the 
daughter  a  feme  sole,  and  had  given  the  profits  to 
her  separate  use ;  therefore  what  seisin  could  the 
husband  have  during  the  coverture  :  he  could  neither 
come  at  the  possession,  nor  the  profits.    Was  there 
any  equitable  seisin  of  the  husband,  none  at  all ;  and 
to  admit  there  was,  would  be  directly  contritfy  to  the 
father's  intention ;  therefore  neither  in  law  or  equity 
was  the  husband  tenant  by  the  cmtesy.* 


*  In  the  case  of  Roberts  v.  I>ixweU»  1  Atk.  607.  determined  ten 
years  before  this  one,  Lord  Hardwicke  appears  to  have  held  a  dif- 
ferent opinion  from  that  which  he  laid  down  here.  But  it  may  be 
fidrly  presumed  that  the  authority  of  the  last  case  would  be 
preferred. 

Ii4 
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But  not  ta     .15.  It  might  have  been  expected,  that  where  the 
ower.  Court  of  Chancery  deviated  so  far  from  the  old  law 

of  uses,  as  to  allow  a  tenancy  by  the  curtesy  of  a 
trust  estate,  it  would  have  extended  the  same  indul- 
gence to  dower,  being  a  right  strongly  favoured  by 
the  common  law..  Yet  it  has  been  long  settled  that 
a  widow  is  not  dowable  df  a  trust  estate :  whether 
the  husband  himself  has  parted  with  the  legal  estate ; 
or  a  trust  estate  has  descended  upon,  or  bee^  limited 
to  him. 
Colt  V.  Colt,  16.  The  fkst  time  this  point  appears  to  have  been 
134.       '       determined,  was  in  12  Cha.  II.  j   and  though  this 

doctrine  has  been  followed  by  subsequent  Chancel- 
lors, yet  they  have  always  expressed  their  regret  at 
being  bound  by  such  a  precedent.  But  so  many 
cases  of  this  kind  have  arisen,  and  the  determinations 
have  been  so  uniform,  against  the  claim  of  dower 
out  of  a  trust  estate,  that  it  is  not  probable  any 
alteration  will  be  made  in  this  respect. 
Bottomley  17*  A  husband    before    marriage    conveyed    his 

Precl*in*Cha.  estate  to  trustees  and  their  heirs,  in  such  manner  as  to 
335.  put  the  legal  estate  out  of  him.    It  was  determined, 

that  though  the   trust  estate   was  limited  to  him 
and  his  heirs,  yet  his  widow  should  not  be  endowed 
of  it  ^.  that  the  court  had  never  gone  so  far  as  to  allow 
dower  in  such  a  case. 
Ambrose  V.         ig,  A.  purchased  an  estate  in  the  names  of  two 
1  P.  Wms.      trustees,  who  acknowledged  the  trust  after  his  death. 
^2*-  Upon  a  claim  made  by  his  widow  to  dower,  it  was 

Priuted  decreed  that  she  was  not  dowable.     The  decree  was 

Cases,  1717.  affirmed  in  the  House  of  Lords. 
Tit.  28.  c.  2.       19.  In  the  case  of  Chaplin  v.  Chaplin,  a  question 

arose,  whether  the  widow  of  the  cestui  que  trust  of  a 
rent-charge  was  entitled  to  dower  out  of  it.  Lord 
Talbot  observed,  that  by  the  preamble  of  the  statute 
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if  uses  it  was  recited,  that  by  means  of  those  usei^, 
he  wife   was  defeated  of  her  dower ;  by  which  it 
appeared  that  the  wife  of  cestui  que  use  was  not  dow- 
ible  at  common  law ;  if  so  then,  as  at  common  law, 
i  use  was  the  same  as  a  trust  was  now,  it  followed 
that   the   wife   could   no    more    be  endowed  of  a 
trust  now,  than  at  common  law,  and  before  the  sta- 
tute, she  could  be  endowed  of  a  use  ;  so  that  there 
was  the.  opinion  of  the  whole  Parliament  on  the  point. 
That  it  had  been  the  common  practice  of  conveyan- 
cers,  agreeable  thereto,  to  place  the  legal  estate  in 
trustees,  on  purpose  to  prevent  dower ;  wherefore  it 
would  be  of  most  dangerous  consequence  to  titles, 
and  throw  things  into  confusion,  contrary  to  formef 
opinions,  and  the  advice  of  so  many  learned  and 
eminent  men,  to  let  in  the  claim  of  dower  upon  trust 
estates.     He  took  it  to  be  settled  that  the  husband 
should  be  tenant  by  the  curtesy  of  a  trust,  though  the 
wife  could  not  have  dower  thereof;  for  which  diver- 
sity, as  he  could  see  no  reason,  so  neither  should  he 
have  made  it ;  but  since  it  had  prevailed,  he  would 
not  alter  if.     That  there  did  not  appear  to  be  so 
much  as  one   single    case,  where,  abstracting  from  Att.G6n> 
all  circumstances,  it  had  been  determined  there  should  1;^^"\oq 

Forrest  138. 

be  dower  of  a  trust. 

20.  Sir  J.  Jekyll  has  attempted  to  distinguish  2  P.  Widb. 
between  the  case  of  a  trust  created  by  the  husband  '^®- 
himself,  and  a  trust  created  by  another  person,  f  n 
the  first  case  he  admits  it  to  be  a  settled  point,  from 
the  authority  of  the  preceding  cases,  that  the  wife 
•cannot  have  dower ;  because  it  must  be  presumed 
the  trust  was  created  for  the  sole  purpose  of  barring 
dower.  Accordingly  it  had  been  the  common  prac- 
tice for  purchasers  to  take  a  conveyance  of  the  legal 
estate  in  a  trustee^s  name,  to  prevent  dower.    But  . 
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in  the  second  case»  where  a  trast  estate  descended^ 
or  came  to  the  husband  from  another  person  it  vu 
different  This  distinction  has  however  been  ex- 
plod^  by  Lord  Hardwicke,  in  a  case  which  will  be 
stated  hereafter. 

SI.  It  is  also  laid  down  by  Sir  JoBefh  Jekyll,  that 
where  a  particular  time  is  appointed  for  conveying 
the  legal  estate  to  the  husband,  and  he  outlives  that 
time,  without  obtaining  such  conveyance,  his  widow 
shall  notwithstanding  be  entitled  to  dower  in  equky ; 
for  where  an  act  is  to  be  done  by  a  trustee,  that  is 
looked  on  as  done,  which  ought  to  have  been  dont 
But  this  doctrine  is  not  supported  by  the  decree  is 
the  case  referred  to,  without  the  additional  propoai- 
tion,  that  a  widow  was  dowaUe  of  an   equity  of 
redemption  in  fee.     It  was  a  mortgage  in  fee,  and 
not  paid  off  during  the  coverture.    If  the  trustee 
therefore  had  conveyed,  he  would  have  conveyed  as 
equity  of  redemption  only,  subject  to  a  mortgage  is 
fee  i  and  the  widow  would  not  have  been  entitled  to 
dower,  unless  she  was  dowable  out  of  such  equity  of 
redemption,^  whidb  she  was  not.      This  therefore, 
though  said,  will  not  support  the  decree ;  and  the 
proposition  is  too  important,  and  contradicted  by  too 
many  analogies,  to  be  hazarded  upon  this  dictu» 
alone. 

23.  It  is  said  in  the  case  of  Otway  v.  Hudson, 
8  Vem.  583.  that  the  widow  of  a  cestui  qve  trust  d 
a  cc^yhold  ought  to  have  her  free  bench,  as  veil  ^ 
if  the  husband  had  the  legal  estate  in  him.  Bat  tUs 
doctrine  has  been  contradicted  in  the  followffig  ^^^^^ 

dS»  A  bill  was  brought  by  a  widow  for  a  ctatoi^ 
estate.  The  husband's  father  bought  the  hod« 
which  were  conveyed  to  him  and  D.  and  the  h^ 
of  the  father.    The  father  devised  the  iMdBtfii^ 
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irndsband  in  tail;  and  D.  survived  the  hmband. 
THe  custom  was  laid  for  tlie  wife  to  have,  the  whole» 
as  her  free  bench. 

ILfOrd  Hardwicke — "  It  is  an  established  doctrine 
THyw,  that  a  wife  is  not  dowable  of  a  trust  estate. 
Indeed  a  distinction  is  taken  by  Sir  J.  JekyU,   in 
Banks  v,  Sutton,  in  respect  to  a  trust,  where  it  de- 
scends or  comes  to  a  husband  from  another,  and  is 
not    created  by  himself;  but  I  think   there  is  no 
ground  for  such  a  distinction;  for  it  is  going  on 
suppositions  which  will  hold  on  both  sides ;  and  at 
the  latter  end  of  the  report,  Sir  J.  J.  seems  to  be 
very  diffident  of  it,  and  rested  chiefly  on  another 
point  in  equity ;  so  that  it  is  no  authority  in  this  case. 
But  there  is  a  late  authority  in  direct  contradiction 
to  the  distinction  above  taken  in  Banks  v.  Sutton ; 
the   case   of  the  Attorney  General  v.  Scott.     The  Forrest  IM. 
only  case  for^the  plaintiff  is  that  of  Otway  v.  Hudson,    ' 
2  Vem.  583  ;  there  it  was  free  bench,  and  is  so  called 
here;  but  it  appears  plain  to  be  only  customary 
dower.     Free  bench  is  merely  a  widow's  estate  in 
such  lands  as  the  husband  dies  seised  of,  not  that  he 
is  seised  of  during  the  coverture ;  as  dower  is.  There  Tit.  10.  c.3. 
were  many  circumstances  in.  the  case  of  Otway  v. 
Hudson ;   it  was  decreed  on  the  endeavour  of  the 
husband  to  get  the  legal  estate  surrendered,  and  the 
refusal  of  the  trustees ;  and  grounded  on  his  will :  but  Forder  v. 
as  to  the  general  doctrine  at  the  latter  end,  it  is  not  ^^^.521. 
warranted  by  the  decree/'     The  bill  was  dismissed. 

24.  Where  a  man,  immediately  before  his  marriage,  Tit,  32.  c.  26. 
privately  and  secretly  conveys  his  estate  to  a  trustee 

for  himself)  in  order  to  defeat  his  wife  of  dower,  such 
conveyance  will  be  deemed  fraudulent  and  void. 

25.  Before  the  statute  of  uses,  the  king  was  not  Subject  to 
entitled   to  any  use   upon   an   attakider  for  high  ^^iVewai. 
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treason  of  the  cesttd  que  use,  as  is  mentioned  in  tEe 
preamble  of  that  statute :  so  that  afterwards  truste 
were,  by  an  analogy  drawn  from  uses,  also  protected 
from  forfeiture,  upon  an  attainder  of  the  cestui  que 
trust  for  high  treason*    By  the  statute  33  Hen.  VIII. 
c.  20.  it  is  enacted,    "  that  if  any  person   shall  be . 
attainted  or  convicted  of  high  treason,  the  king  shall 
have  as  much  benefit  and  advantage  by  such  attainder 
as  well  of  uses,  rights,  entries,  and  conditions,  as  of 
possessions,    reversions,   remainders,   and    all   other 
things,   as  if  it  had  been  done   and   declared  by 
authority  of  parliament." 

1  P.  C.  248.        S6.  Lord  Hale  has  observed,  that  at  the  time  when 

this  statute  was  made,  tliere  could  be  no  use  but  tfaat 
which  is  now  called  a  trust ;  and  although  it  was  deter- 
mined in  Abingdon's  case,  that  a  trust  estate  of  free- 
hold was  not  forfeited  by  attainder  of  treason,  yet  that 
resolution  could  not  be  reconciled  with  the  statute 
SS  Henry  VIII.,  as  the  uses  there  mentioned  could 
be  nothing  but  trusts ;  therefore  he  was  of  opinioHf 
that  upon  an  attainder  for  high  treason  of  the  cestui 
que  trust  of  an  inheritance,  the  equity  or  trust  was 
forfeited ;  though  possibly  the  land  itself  was  not 
forfeited. 

But  not  for  27*  Whatever  may  be  the  case  in  an  attainder  for 
^  ^"^*  high'  treason,  it  has  been  determined  that  an  attain- 
der for  felony  is  not  within  the  statute  33  Heniy  VIII. 
Therefore,  in  such  a  case,  neither  the  land,  nor  the 
trust  becomes  forfeited  ;  for  the  king  has  his  tenant 
as  before,  namely  the  trustee. 

Att.  Gen*  28.  Freeman  Sands  beinfi^  attainted  of  felony,  for 

V   SandA 

iHale  p.  C.  ^®  murder  of  his  brother,  and  having  a  trust  estate 
249.  in  lands  hdd  of  the  King,  of  which  Sir  Geoi^ge  Sands 

had  the  legal  estate ;  the  Attorney  General  preferred 
an  information  in  the  Exchequer  against  Sir  G.  Saod^^ 
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to  have  a  conveyance  of  the  legal  estate  to  the  King. 
The  Court  resolved,  that  although  Freeman  Sands  had 
the  trust  of  the  land  at  the  time  of  his  attainder,  yet 
inasmuch  as  Sir  G.  Sands  continued  seised  of  the 
lands,  and  so  was  tenant  to  the  King,  though  subject 
to  the  trust,  yet  the  trust  was  not  forfeited  to  the 
Crown  ;  but  that  Sir  G.  Sands  should  hold  the  lands 
for  his  own  benefit,  discharged  from  the  trust. 

29.  A  trust  estate  of  inheritance  does  not  escheat  No£  subject  ] 
to  the  Crown  by  the  death  of  the  cestui  que  trust  yntb-  b,™^,^  ^ 
out  heirs.     But  the  trustee  will  hold  the  land  dis-  Wheate, 
charged  from  the  trust. 

30.  It  is  somewhat  doubtful  whether  trusts  were  Liable  to 
originally  liable  to  Crowp  debts.     But  by  the  statute  3  ^^ha.  r!  20! 
13  £liz;  c.  4.  §  5.  it  is  enacted,  that  if  any  person 

who  is  an  accountant,  or  indebted  to  the  Crown,  shall 
purchase  any  lands  in  the  names  of  other  persons,  to 
his  own  use ;  9II  such  lands  shall  be  taken  for  the  Tit.  14. 
satisfaction  of  the  debts  due  by  such  persons  to  the 
Crown. 

31.  Wlien  trust  estates  of  freehold  were  established  And  to  Debts 
by  the  Court  of  Chancery,  it  was  there  held,  by  p^^^^^^ 
analc^  from  the  old  law  of  uses,  that  they  were  not  Bennet 
subject  to  debts,  nor  assets  in  the  hands  of  the  debtors  1  ch^ba.  12. 
heirs. 

S2.  To  remedy  this,  it  was  enacted  by  the  statute  29  Cha.II. 
of  frauds,  «  That  it  shall  and  may  be  lawful  for  every  ^-  ^-  *  ^^• 
sheriff  or  other  officer,  to  whom  any  writ  or  precept 
•  shall  be  directed,  upon  any  judgement,  statute,  or 
recognizance,  to  do,  make,  and  deliver  execution  linto 
the  party  in  that  behalf  suing,  of  all  such  lands,  tene- 
ments, &c.  as  any  other  person  or  persons  shall  be 
seised  or  possessed  in  trust  for  him  against  whom 
execution  is  so  sued,  like  as  tlie  sheriff'  or  other  officer 
might  or  ought  to  have  done  if  the  said  party  against    - 
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whom  execution  shall  be  so  sued  had  been  seised  of 
such  lands,  tenements,  &c«  of  such  estate  as  they  be 
seised  of  in  trust  for  him  at  the  time  of  the  said 
execution  sued,  which  lands  tenements,  &c.,  by  force 
and  virtue  of  such  execution,   shsdl  accordin^y  be 
hdd  and  enjdyed  freed  and  discharged  from  all  in- 
cumbrances of  such  person  or  persons  as  shall  be  so 
.  seised  or  possessed  in  trust  for  tlie  person  against 
whom  such  execution  shall  be  sued :  and  if'  any  cestm 
pie  trust  shall  die  leaving  a  trust  in  fee  simpte  lo 
descend  to  his  heir,  then  and  in  every   such  ctte, 
such  trust  shall  be  deemed  and  taken,  and  is  hereby 
declared  to  be,  assets  by  descent ;  and  the  heir  sball 
be  Hable  to  and  chargeable  with  the  obligation  of 
his  ancestors,  for  and  by  leasoh  of  such  assets,  as 
fully  and  amply  as  he  might  or  ought  to  have  beas, 
if  the  estate  in  law  had  descended  to  him  in  posses- 
sion, in  like  manner  as  the  trust  descended/* 
Tit.  14.  J  71.      33.  It  has  been  held,  that  if  a  trustee  has  conveyed 

away  the  lands,  by  the  direction  of  the  cestui  que  trusty 
before  execution  sued,  they  cannot  be  taken  in 
execution.  "^ 

2  Atk.  293.        34.  Where  a  trust  estate  descends  on  the  heir  at 

law,  though  it  may  be  necessary  to  resort  to  equity 

to  reduce  it  into  possession,  yet  it  will  be  considered 

as  legal,  and  not  equitable  assets:   a  tijist  estate 

being  made  assets  by  the  statute. 

Mci»e  in  the      35.  Trust  estates  are  in  all  cases  subject  to  fo^t^ 

^^        ®'  in  the  legal  estate,  whenever  both  estates  come  to  the 

Wade  V.         same  person  :  for  a  man  cannot  be  a  trustee  fS*  Wm- 

ifix^R.  363.  ^^^*   ^"^  ^^  ^  modem  case  Lord  Thurlow  said  it  was 

Goodrigfet      universally  true,  that  where   the  estates  unite,  the 

Tit.  29.  c.  3.  equitable  must  merge  in  the  legal. 

3  Ves.  Jun.        36.  In  a  subsequent  case  Lord  Alvanley  said, "  An- 

other  position  was  maintauied  in  a  latitude  that  would 

8 
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BToa-te  infinite  confusion.    That  where  tiiere  is  in  liie 

same  person  a  l^al  and  equitable  interesft,  the  fbnner 

4il>9<Mrbs  the  latter.    I  admit  that  where  lie  has  the 

9anke  interest  in  both,  he  ceases  to  have  the  equitable 

estate,  and  has  the  legal  estate,  upon  which  this  court 

ymVL  not  act,  but  leaves  it  to  the  rules  of  law.    But  it 

must  be  understood  always  with  this  restriction,  that 

it  holds  only  where  the  legal  and  equitable  estates  are 

co-extensive,  and  commensurate }  but  I  do  not  by 

any  means  admit,  that  where  he  has  the  whole  legal 

estate  and  a  partial  equitable  estate,  the  latter  sinks 

into  the  former ;  for  it  would  be  a  disadvantage  to 

him.'' 

S7»  It  is  a  nde  of  law,  that  in  an  e)ectment,  the  Whciealtgd 
plaintiff  must  recover  upon  the  strength  of  his  own  BayinBject- 
title  ;  and  cannot  found  his  claim  on  the  weakness  of  ^^^^* 
that  of  the  defendant ;  for  possession  gives  the  defen* 
daDt  a  right  against  every  man  who  cannot  show  a 
good  title.    The  party  who  would  change  the  posses- 
sion^ must  first  establish  a  legal  titla  in  himself :  there- 
fore where  it  can  be  shown  by  the  defendant  that 
the  l^gal  title  is  not  in  the  plaintiff,  he  cannot  recover 
in  the  acticm. 

38.  It  was  formerly  held  that  an  outstanding  k^  3  Burr.  1901. 
estate  should  not  be  set  up  as  a  bar  in  ejectment,  ^o^*  ^^* 
to  the  cestui  que  trust,  where  he  was  entitled  to  the 
benefit  of  the  whole  legal  estate.  But  Lord  Mans- 
fidd  has  said,  the  rule  only  was,  that  the  legal  estate 
should  not  be  set  up,  to  defeat  the  cestui  que  trust,  in 
a  cle^gr  case ;  for  where  the  trust  was  perfectly  mam- 
fest,  the  rule  stood  upon  strong  and  bei^ficial  princi- 
ples )  because  in  ejectment  the  question  was,  who 
was  entitled  to  the  possession.  But  if  a  trust  was 
doubtftily  a  court  of  law  would  not  decide  upon  it  in 
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an  ejectment ;  it  must  be  put  into  another  way  of 
inquiry. 
STennlU         39.  This  doctrine  has  been  denied  by  Lord  Kenyon^ 

who  has  said,  that   ^*  if  it  appear  in  a  special  veidict, 
or  a  special  case,  that  the  legal  estate  is  outstandfog 
in  another  person,   the  party  not  clothed  with  that 
legal  estate,  cannot  recover  in  a  court  of  law.    And 
in  this  respect  I  cannot  distinguish  between  the  csas 
of  an  ejectment  brought  by  a  trustee  against  the  cestui 
que  trusff  and  an  ejectment  brought  by  any  other 
person. 
Where  a  Re-      40.  In  the  case  of  Lade  v.  Holf brd  it  appears  to 
MSl'be^re^    haTC  been  agreed,  that  where  the  beneficial  occupa- 
«omed.         tion  of  an  estate,  by  the  possessor,  has  given  reason  to 
Doug.  72 1.    suppose  that  possibly  there  may  have  been  a  convey- 
ance of  the  legal  estate,   to  the    person    who  is 
equitably  entitled  to  it ;  a  jury  may   be  advised  to 
presume   a   conveyance   of  the  legal  estate.    And 
this  doctrine  is  confirmed  by  the  following  case. 
Hilary  v.  41.  Upon  a  bill  in  Chancery  for  the  specific  per- 

12  Vm'  239    ^^™^*^c^  ^f  ^^  agreement  to  purchase  a  farm,  the 

defendant  objected  to  the  title.    The  estate  appealed 
to  have  been  conveyed  in  1664  by  wayof  indemnity : 
and  as  to  one  moiety  of  the  estate,  there .  was  no  pro- 
vision for  reconveying  it;   as  to  the  other  moiety 
there  was  such  a  provision,  after  the  death  of  two 
persons  then  living,  and  eleven  years  after.    In  a 
family  settlement  executed  in  1694,  the  conveyance 
of  1664  was  excepted.     From  that  time  no  nobce 
was  taken  of  it ;  but  the  estate  was  conveyed  by  the 
persons  in  possession,  as  if  they  were  seised  of  the 
legal  estate.     So  that  the  owners  had  acted  as  pro- 
prietors of  the  fee  simple  for  a  hundred  and  forty 
years ;  and  no  claim  appeared  to  have^  ew  h^^ 


Tide  Xll.    Trust.    Ch.  ii.  §41.  497 

made < on  the  estate,  under  the  deed,  of  indemnity*'. 
TTie    objection  to  the  title  was  founded   on    the 
legal  estate's  being  outstanding. .  To  which  it  was 
ansMrered^  that  a  reconveyance  of  it  ought  to  be 
presumed. , 

Sir  W.  Grant  said,  that  length  of  time,  did  not,  of 
iteelf»  furnish  the  same  sort  of  presumption,  in  this 
case*  that  it  did  in  a  case  of  adverse  possession. 
XiOng  continued  possession  implied  title ;  as,  if  there 
w^as ,  a  different  right,  the  probability,  was,  that  it 
^would  have  been  asserted.     But  undisturbed  enjoyr 
tnent  did  not  show  whether  the  title  was  equitable  or 
legal.     It  did  not  follow  however  ^hat  a  conveyance 
of  the  legal  estate  could ,  not  be  the .  subject  of  pre- 
sutaptiop ;  though  the  presumption  was  made  upon  a 
di£ferent  ground.    Lord  Kenyon,  though .  disinclined 
to  permit  ejectments  to  be  maintained  upon  equitable 
titles,  always  admitted^at  it  might  be  left  to  the 
jury  to  presume  a  conveyance .  of  the .  legal  estate. 
On  what  ground  was  such  presumption  to  be  made  ? 
On  this,  that  what  ought  to  have  been  done,  should 
be  presumed  to  have  been  done :  when  the  purpose 
was    answered    for    which    the    legal   estate  was 
conveyed^  it  ought  to   be    reconveyed.     Presump- 
tions did  not  always  proceed  on  a  belief  that  the 
thing. presumed,  had  actually  taken  place.    Grants 
were    frequently    presumed,     as    Loi^    Mansfield  Cowp.  21S. 
had  said,  merely   for    the  purpose,    and   from    a 
principle  of  quieting  the  possession.    There  was  as 
much  occasion  for  presuming  conveyances  of  legal 
estates :   as  otherwise  titles  must  for  ever  remain 
imperfect,  and  in  many  respects  unavailable ;  when, 
from  length  of  time,  it  became  impossible  to  discover 
in  whom  the  legal  e^te,  if  outstanding,  was  actually 
vested.    If  it  could  be  ascertained  at  what  period  the    . 
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Idgal  estate  ought  to  have  been  recoftveyed,  h«  sav 
uo  reason  why  the  presumption  of  itB  beifig  recon- 
veyedt  at  that  period,  should  not  be  tAate»     Th^ 
difficulty  was,  that  by  the  deed  of  1064  it  wa»  Miy  is 
to  a  moiety  of  the  estate,  that  any  time  wM  teoittd 
for  the  reconveyance.     It  could  not  howcrvtr  be 
meant  that  the  legsl  estate  in  any  part  should  con- 
tinue outstandit^  for  ever.    The  conveyttnoe  6g  it 
was  made  fbr  a  purpose  that  must  have  soffii^  l^t 
»   It  was  by  way  of  security  against  the  evictiod  4)f 
another  estate.    At  ^at  precise  moment  tiie  dts^g&t 
of  eviction  ceased,  it  was  impossible  to  say  )  but  if 
the  lime  that  had«elapsed  without  claim,  one  huiidMd 
and  forty  years,  did  not  furnish  the  inferoace  that 
none  could  be  made,  he  did  not  know  what  period 
would  be  sufficient  for  that  purpose.    Mere  possi^ 
^  bilities  ought  not  to  be  regarded.    Ifhe  Courts  si 
Lord  Hardwicke  said  in  the  case  of  Lyddall  v. 
2  Atk.  19.      Weston,   "  must  govern  itself  by  a  moral  certainty; 

for  it  is  impossible,  in  the  nature  of  things,  there 
should  be  a  mathematical  certainty  of  a  good  titls." 
The  evidence  of  actual  reconveyance  was  di^t,  afid 
inconclusive.    But  on  the  genersl  grounda  he  M 
before  stated,  he  conceived  there  was  no  court  bef^Mt 
which  a  question  concerning  this  title  could  cpmtf 
that  would  no^  under  all  the  drcinnstances  of  the 
case,  presume,  or  direct  a  jury  to  presume,  that  tbe 
legal  estate  had  been  reconveyed.    It  was  tfaereftrt 
such  a  title  as  a  purchaser  might  safUy  take.    Aid 
decreed  accordingly. 
The  decree  was  affirmed  by  Lord  Erskine* 
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TRUST. 


CHAP.  III. 
Of  the  Ruks  by  which  Trust  Terms  are  governed. 


2.  Tenmm  Grou. 
7.  Termi  tUteniant  on  the  In- 
heriiance. 
It).  Haw  Terms  become  attendant. 
22.  fTJim  a  T€rmi$in  Qrou. 
27.  A  Term  attendant  may  be- 
come a  Term  in  Grois. 
29.  A  Term  attendant  is  Part  of 
ike  bAeriUmce. 

31.  1$  teal  Assets. 

32.  Not  forfeited  for  FeUmy. 
S3.  Trust    Terms  protect  Pur'- 

chasers  from  mesne  Incuni" 
kranetSm 


4Q.  And  also  from  Dower. 

43.  HuH  be  assigned  to  a  Trukiee 

« 

for  the  Purchaser, 
45.  A  Term  wUl  not  protect  the 
Heir  against  Dower. 

48.  Nor  the  Assigneesqfm  Bank' 

rupt. 

49.  Neither  Jointure  nor  Curtesy 

barred  by  a  Term. 
51.   H^here  a  Term  is  a  Bar  in 
Ejectment. 


Section  1. 

THE  principles  upon  which  terms  for  years  areAnte^cl 
held  not  to  be  affected  by  the  statute  of  uses,  ^  ^"^^ 
have  beea  aJready  explained  ^  it  will  now  therefore 
only  be  necessary  to  state  the  rules  by  which  they  are 
governed. 

2.  TtffUs  for  years  are  either  vested  in  trustees  for  Terms  in 
the  use  of  particular  persons,  or  for  particular  pur«  ^'^"* 
poiie^  i  or  else  upon  trust  to  attend  the  inheritance. 
In  the  &«t  case  tbey  are  called  terms  ia  gross ;  and 
the.pimoBS  entitled  to  the  beneficial  interest,  have  a 
right  HI  «€!quit^  to  call  oa  the  trustees^  or  parsons  pos-* 
scMwd  of  the  I^al  estate^  in  the  term,  for  the  rents 
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and  prints ;  and  also  for  an  assignment  forthe  term 
itself. 

« 

9.  The  cestui  que  trust  of  a  term  has  the  same 

power  of  alienating  and  devising  it,  as  if  he  had  the 

legal  estate.    But  it  should  be  observed,  that  the 

Tiulhe.2.  gtat.  1  Rich.  III.  does  not  extend  to  trust  terms: 

1  SMidan  on  therefore  the  assignment  of  the  trust  of  a  term,  by 

Uses,  41.      ^^  cestui  que  trust,  will  not  pass  the  legal  estate  in 

the  term. 
4.  The  rightto  a  trust  term  in  gross,  vesta  in  the 
Tit.8.  cl.    executors  or  administrators  of  the  cestui  que  trust  \ 

&  28 

Pk«q.  in  Cha.  ^^^  where  a  married  woman  is  cestui  que  trust  of  a 
^^^'  term,  her  husband  has  the  same  riirhts  as  if  she  had 

n.  I .  the  legal  estate. 

Kingv.  B«l-      5.  It  is  said  in  Vernon's  Reports,  that  the  trust  of 
to^2  Vera.    ^  ijgj^  jg  jjQ^  assets  at  law,  within  the  statute  of 

frauds,  for  that  statute  only  extends  to  a  trust  of 
Creditors  of;  lands  held  in  fee  simple.     But  it  is  equitable  assets, 

Tit.  1*5.  c.  3.  i^  ^®  hands  of  the  executor. 

6.  Terms  of  this  kind  are  in  general  governed  by 

the  same  rules  as  legal  ones ;  except  that  trust  temis 

in  gross  are  capable  of  being  settled  in  a  manner  not 

Tit.  38.  c.  i9.  allowed  in  the  limitation  of  legal  terms  ;  of  which  an 

account  will  be  given  hereafter. 
Ternitf  at-         7.  With  respect  to  terms  attendant  on  the  inheri- 
the  Inh^^-   t^nce,  they  owe  their  existence  to  the  following  cir- 
*°ce.  cumstances :— When  terms  for  years  became  fiilly 

established,  and  the  interest  of  the  termor  was  secured 
against  the  efiect  of  fictitious  recoveries,  long  teems  . 
for  years  were  frequently  created ;  and  although  the 
purposes  for  which  such  terms  had  been  raised  weie 
faSiy  satined,  still  the  terms  continued  to  exist,  the 
legal  interest  remaining  in  the  personal  representa- 
tives of  the  persons  to  whom  they  were  originallf 
limited.    But  as  the  owners  of  the  inheritance  were 
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entitled  to  the  benefit  of  them^  the  terms  became  iii 
ikct  united  to  the  inheritance,  and  acquired  the  name 
of  terms  attendant  on  the  inheritance ;  for  otherwise 
the  right  to  such  terms  would  have  gone  to  the  ex- 
ecutors or  administrators  of  the  persons  entitled  to 
the  trust  of  them,  as  part  of  their  personal  estate ; 
and  the  freehold  and  inheritance  would  descend  to 
the  heir  at  law. 

8.  Thus  Lord  Hardwicke  has  said,  *<  The  atten-  Willoughbv 
dancy  of  terms  for  years  upon  the  inheritance,  is  the  by,  i  Te^^ 
creation  of  a  court  of  equity ;  invented  partly  to  pro*  ^  ^^' 
tect  real  property,  and  partly  to  keep  it  in  tibe  right 
channel.    In  order  to  it,  ^  tliis  Court  fitened  the  dis- 
tinction between  such  attendant  terms,  and  terms  in 
gross  i  notwithstanding  that  in  the  consideration  of 
the  common  law  they  are  both  the  same,  and  equally 
keep  out  the  owner  of  the  fee,  so  long  as  they  subsist. 
But  as  equi^  always  considers  who  has  the  right  in 
conscience  to  the  land,  and  on  that  ground  makes 
one  man  a  trustee  for  another ;  and  as  the  common 
law  allows  the  possession  of  the  tenant  for  years  to  bef 
the  possession  of  the  owner  of  the  frediold  ;  this 
Court  said,  where  the  tenant  for  years  is  but  a  trustee 
for  the  owner  of  the  inheritance^  he  shall  not  keep 
out  his  cesUd  que  trusty  nor,  pari  rathne^  obstruct 
him  in  doing  any  acts  oi  ownership,  or  in  making  any 
assurances  of  his  estate.    Therefore,  in  equity,  such 
a  term  for  years  shall  yield,  ply,  and  be  moulded,  ac- 
cording  to  the  uses,  estates,  or  charges  which  ^the 
owner  of  the  inheritance  declares  or  carves  out  of 
the  fee.    Thus  the  dominion  of  real  property  was 
kept  entire.'' 

9*  Mr.  Feame  has  also  observed,  that  *'  without  CoUeci  Jur. 
such  attendancy,  property  in  the  sam^  lands,  united  ^^^'  ^-  ^*  *' 
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in  the  same  Qwner»  wcmld  take  difieieat  chtanelB  $ 

the  domittioa  of  real  estates,  iintefid  of  beiiiff  en* 

tki^  become  split  and  divided*  between  the  jmrmmMk 

and  real  r^reeaati^tives ;  and  iadeed  leave  the  rtal 

repre3entative9  vejy  little  but  the  meore  mam  o£pro^ 

perty.   For  an  inheritance  expectant  on  a  term  of 

^y  conaider*ble  duration,  i»  of  Ti^  little  value.    So 

necessary  therefore  is  the  attendancy  of  terms,  uiukr 

the  circumstances  above  meOtionedt  to  keep  jreal 

estates  in  a  right  channel,  that  the  vi^  esddtence  of 

real  property,  as  distinguished  from  the  peiBOoal, 

seemfi  in  a  gmat  meattire  to  depend  upon  it    For  as 

there  are  few  estates  in  which  there  aire  not  eucb 

terms,  if  they  are  not  to  be  conbider^  aa  attandu^ 

the  whole  substance  and  value  of  the  estate  irould  in 

them  devolve  to  the  executor,  as  personal  property  i 

whilft  the  heir  or  real  r^reeeQtatJve  would  be  left 

destitute  of  every  thing  but  the  shedow  of  the  in* 

heritanoe/' 

How  Terms       10.  A  term  mfty  become  attendeiit  on  the  iidieii(>* 

ten^"^      ance,  either  by  an  expresa  deeleratsion  of  tfulb  or 

by  implication  of  law.    Tbw>  whei«.  a  wIsirilKd  tcisi 

i^  fmg^ed  to  a  trustee,  upon  en  express  tnMt  to 

attend  ike  inbeiitaucei  the  owner  of  wdi  inherit* 

ance  acquires  a  right  to  the  term,  by  the  decleritioit 

of  the  perties.    But  there  are  many  cases  where  so 

such  declaration  is  made  {  it  then  becomes  a  qmes* 

tion  in  equity,  whether  it  is  a  term  in  gross,  (>r  $ 

term  attendant 

Francis  Max.      11,  Ju  consequence  of  the  maxim  in  equity  tbit' 

TiS:  of'^!'  "'  That  should  have  the  wtiafaetiw,  wbieh  b»  m^ 

B.2.C.4  §5.   tained  the  loss  j"  it  has  been  often  detenomAeA  tbet 

where  a  term  is  carved  out  of  the  inheritance  for  9fiy 
particular  purpose,  when  that  j^pose  is  sfctiefied^  ti» 

S 
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terfB  becomes  attendant  on  the  inheritance  i  forth^i^ 
inlft^rilaiice  sustains  the  loss,  by  keeping  the  term  on 
^oot,  and  therefore  should  have  it  in  satisfaction.. 

JS..  A  woman  before  marriage  raised  a  term  of  Beat  v. 
1,000  years,  upon  trust  that  her  intended  husband  sp/^^ns/ 
shotdd  receive  the  profits  during  their  joint  lives ;  if  ^'^* 
they  $b0Qld  have  any  children,  in  trust  for  such 
children  during  the  fesidue  of  the  term.    The  bus* 
hand  died  without  children ;  the  wife  survived,  mar- 
ried another  husband,  who  survived,  and  took  out 
administration  to  her.    The  question  was,  whethei; 
the  term  should  go  to  the  husband,  or  attend  the  in- 
heritance.   Lord  Cowper  said,  thisVas  only  an  un- 
declaration,  not  the  intent  of  the  party :  the 
purpose  being  served,  it  must  attend  the 
inheritance.    If  the  term  and  inheritance  had  been  in 
the  sfime  hands,  it  would  have  merged ;  so  here  it 
should  be  attendant  in  equity. 

19.  Lord  and  Lady  Huntingdon  settled  lands  Huntingdon 
which  were  the  estate  of  Lady  H.  to  the  use  of  d'oS'2 Sf " 
XiKly  H.  for  life,  remainder  to  their  eldest  son  in  Pari.  Ca.  1 . 
tail  i  with  a  power  to  X/)rd  and  Lady  H.  to  revoke 
and  limit  new  uses.  Lord  H«  prevailed  on  Lady  H. 
pQ  exercise  this  powei*  so  far  as  to  demise  the  premises 
for  1,000  years  by  way  of  mortgage,  for  raising  4,500/. 
for  Lord  H.,  who  covenanted  to  pay  off  the  money. 
Lord  H.  paid  off  the  mortgage,  took  an  assignment 
of  the  term  to  a  trustee  for  himself ;  and  devised  it 
for  the  benefit  of  his  younger  children.  Upon  the 
death  ci  Lord  H.  his, eldest  son,  who  took  the  in* 
heritance,  filed  his  bill  against  the  personal  repre- 
sentatives of  his  father,  and  the  trustees  of  the  term, 
praying  that  it  might  be  assigned  to  attend  the  in- 
heritance, free  from  incumbrances.  Lord  K.  Wr^ht 
decreed  that  the  plaintiff  must  redeem  the  mortgfige. 
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Davidson  v. 
Toley.  ante, 
c,  1.  §  55. 


Tiffin  V. 
Tiffin, 
1  Vern.  1. 
Whitchurch 
T.  Whit- 
chyrch,  2  P. 
Wmt.  236. 
9M(mI.  124. 

Goodright 
▼.  Shales* 
2Wil8.R. 
329, 


•V.Lang* 
ton,  2  Cha. 
Ca.  156, 
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But  on  an  appeal  to  the  House  of  Lords,  the  decree 
was  reversed,  and  the  term  directed  to  be  asaigiied 
to  th^  appellant ;  because,  when  Lord  H«  paid  off 
the  mortgage,  the  purpose  for  which  the  term  was 
created  being  satisfied,  it  became  attendant  on  the 
inheritance. 

14.  Where  a  person  purchases  the  freehold  and 
inheritance  of  lands  in  his  own  ame,  and  obtains  an 
assignment  of  an  outstanding  term  to  a  trustee  for 
himself ;  such  term  will  be  considered  as  attendant 
om  the  inheritance. 

15.  R.  Tiffin  purchased  a  freehold  estate,  took  the 
conveyance  in  his  own  name,  and  an  assignment  of 
a  mortgage  term  for  years  in  the  names  of  two  trus- 
tees. Lord  Nottingham  held  that  this  term  was 
attendant  on  the  inheritance. 

16.  J.  Hoole  took  an  assignment  of  a  term  for 
years,  which  was  in  mortgage  to  one  Shepherd,  who 
was  a  trustee  for  him  ;  and  afterwards  purchaa^  the 
inheritance  of  the  same  premises,  in  his  own  nama 
Lord  C.  J.  Wilmot  said,  when  Hoole  purchased  the 
fee,  he  became  both  the  hand  to  receive,  and  the 
hand  to  pay  off  the  mortgage  money.    It  wrought  an 
extinguishment  of  the  debt  due  on  the  mortgage, 
and  the  term  was  gone ;  though  not  extinguished  in 
|)oint  of  law,  because  it  was  in  Shepherd.    Yet  it 
became  attendant  on  the  inheritance,  and  must  follow 
it  in  point  of  law,  as  much  as  if  it  had  been  made  td 
do  so  by  the  act  of  the  party, 

17.  Where  a  person  takes  a  conveyance  of  the 
freehold  in  the  name  of  a  trustee,  and  an  ass^nment 
of  the  term  in  his  own  name,  the  consequence  is  the 
same. 

18.  A  woman  took  a  mortgage  for  1000  years  in 
the  name  of  her  brother,  afterwards  purchased  tb^ 
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iTilieritance  in  the  name  of  another,  and  the  term 
of*  years  was  assigned  to  her.  The  question-  was, 
ifirliether  this  term  belonged  to  the  heir,  or  the 
personal  representative.  A  difietence  was  taken 
at  the  bar,  namely,  that  if  she  had  first  purchased 
the  fee,   and  afterwards  the  lease,  it  should  wait 

on  the  inheritance ;  but  here  the  lease  was  first  in 

her. 

'  Liord  K.  North  said,  there  wa9  no  difierence  in 
reason ;  and  decreed  that  the  heir  should  have  the 
lease,  to  attend  the  inheritance. 

19.  A  citizen  and  freeman  of  London,  possessed  ?^?"*|7' 
of  a  lease  of  lands,  bought  the  reversion  and  inherit*  l  vem.  104. 
ance,  and  died.  The  question  was,  whether,  as  there 
was  no  declaration  that  this  lease  should  Bt^end  the 
inheritance,  it  was  part  of  the  personal  estate  of  the 
purchaser.  Decreed  that  it  was^  attendsint  upon  the 
inheritanice ;  and,  lipon  a  re-heaiing,  the  decree  was 
affirmed  by  Lord  K.  North. 

^.  It  may  be  collected  from  the  preceding  cases, 
that  whenever  a  term  would  merge  in  the  inheritance, 
if  both  were  in  the  same  person,  it  shall  be  considered 
-as  attendant  on  the  inheritance*  And  in  the  follow* 
ing  modem  case  it  was  resolved,  that  where  a  persoA 
having  a  term  for  years»  contracted  for  the  purchase 
of  the  inheritance,  and  died  without  having  a  convey* 
ance  of  it,  the  term  was  attendant. 

21.  A  bill  was  filed  by  residuary  devisees  and  lega*  Capei  v. 
tees,  praying  that  the  will  might  be  established,  &c. ;  9  y^^  509. 
that  the  plaintifis  might  be  declared  entitled  to  the  be- 
nefit of  a  contract  by  the  testator,  to  purchase  an 
estate,  and  the  contract  completed.  The  testator 
•had  entered  into  the  contract,  afler  the  execnticm  of 
his  will,  for  the  piu'chase  of  the  inheritance  of  the 
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estate,  being  at  that  time  lesMe  o{  the  prenises  for  a 
term  of  years  j  and  died  before  any  eonveyance  was 
made*  The  plaintifli  therefore,  if  the  Court  should 
be  of  opinion  that  they  were  not  entitled  to  the  bene- 
fit of  the  qontract,  claimed  the  residue  of  the  term, 
as  residuary  legatees*  The  defendant,  the  heir  st 
law,  claimed  the  inheritance  of  the  estate  contracted 
for,  praying  that  the  purchase  might  be  completed 
Out  of  the  personal  estate ;  insisting  that  the  testator 
became  seised  of  the  inheritance  from  the  date  of 

« 

the  contract,  and  that  the  term  was  attendant  upon 
the  inheritance. 

Sir  W.Grant,  M.  R.'^*^  I  take  the  case  to  foe  this : 
the  testator  had  a  lease  in  his  own  name ;  had  'em* 

t 

tracted  for  the  purdiase  of  the  inheritance,  and  died 
b^re  die  conveyance  to  him  was  completed*  HaTing 
contracted  for  the  purchase  of  the  inheritance;  he 
became  complete  owner  of  the  whole  estate.    For  it 
is  clear  in  this  Court,  a  party,  who  has  contracted  fer 
the  purchase  of  ah  estate,  is  equitable  owner ;  the 
vendor  is  a  trustee  for  him.    If  he  had»  by  his  will 
afterwards  disposed  of  all  his  famds,  this  estate  would 
have  passed  by  that  will.    I  tiiought  it  had  been  long 
established,  that  where  the  same  person  has  theinhe^ 
iitance  aAd  the  term  in  himself,  though  he  has  in 
one  the  equitable  interest,  and  the  legal  estate  in  ths 
other,  the  inheritance  draws  to  itself  the  term,  sad 
tiiakes  it  attendant.    That  appears  from  Whitcfaufcb 
. ;     v«  Whitchurch,  Goodrig^t  and  Shales,  and  many  other 
<^es.  Declare  the  heir  at  law  entitled  to  the  premises 
described  in  tile  term.**    . 
J2^  * .  «fe.  The  irust  of  a  term  for  yeais  may  howevtrhe- 

OroM.  itog  to  the  person  seised  of,  or  entitled  to,  the  inherit- 

ahce^  and  yet  the  term  may  not  be  attendaQt    For 
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a  person  indicates  in  any  manner  an  intention 
£  separating  a  term  from  the  inheritance,  it  will  be 
oiaaidered  as  a  term  in  gross. 

23.  A.  being  seised  in  fee,  demised  his  estate  to  a  Haytem 
for  99  years,  in  irust  for  himself  and  his  wife  ^^'352' 
-tbeir  lives,  and  the  life  of  the  survivor,  and  after- 
in  trust  for  the  heirs  of  their  bodies ;  in  default 
Off  9«J.ch  issue,  to  the  heirs  of  the  body  of  the  husband, 
ren^funder  to  the  heirs  of  the  survivor.  They  had 
a  son  ;  the  husband  died ;  after  which  the  son 
in  the  lifetime  of  his  mother,  who  took  out 
to  her  husband  and  son,  and  assigned 
tl^  term* 

After  the  death  of  the  wife,  it  was  contended  by  the 
li^ir  of  A.  that  all  the  trusts  of  this  term  either  became 
vmcl  by  accident,  or  were  so  in  their  creation ;  so 
tiMt  the  ti^m  had  no  subsistence  for  the  benefit  of    ^ 

« 

tlie  persona}  representatives  of  any  of  the  jparties ; 
t>iit  should  be  considered  as  attendant  on  the  iiifae* 
rit^ce.    It  was*  however,  decreed  by  Sir  J.  Jdkyll^ 
that  this  term  should  not  be  attendant  on  the  in^e^ 
ntMice  i  for  that  the  party  who  raised  it,  and  had 
po#er  to  ^ver  it  from  the  inheritaace,  showed  hia 
intention  to  do  so>  by  limiting  the  truat  to  the  sur-* 
vivor  of  him  and  his  wife,  and  the  heirs  of  the  sur- 
vivor; which,  though  it  was  a  void  limitation,  yet 
sufficed  to  show  his  intent  to  sever  such  term  from 
the  reversion. 

•  £^  Where  there  is  an  intervening  legal  estate,  and 
h^nefidal  interest,  between  the  term  and  the  inhe- 
ritanoe  i  the  term  will  be  con»dered  as  a  term  in 
gross;  because  in  that  case  it  would  not  merge  in  the 
inheritance. 

3t5.  Sir  A.  Chadwick  purchased  an  estate  in  fee  scottv. 
simple  from  Mrs.  Rudger,    There  being  an  outstand-  f  ^^*^^: 
mg  term  in  a  trustee*  a  denvative  lease  ot .  it  was 
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granted  to  a  trustee  for  Sir  A.  C.^  with  a  nomiml 
reversion  of  eleven  days  to  the  trustee  of  Mrs.  l 
The  question  was»  whether  this  term  was  in  gross,  oi 
attendant. 

Lortd  Thurlow  said,  every  term  standing  oat  was, 
at  kw,  a  term  in  gross.     If  it  was  different  in  equitj, 
it  must  be  by  afiecting  the  person  holding  the  tenn, 
with  a  trusty  to  attend  the  inheritance.     This  nugk 
be  by  two  ways }  by  express  declaration ;  and  then, 
whether  the  term  would,  or  would  not  merge,  and 
whether  the  reversion  were  real,  or  only  nominal,  it 
must  be  attendant  on  the  inheritance.    Here  it  ms 
not  upon  express  declaration  ^  then  it  must  arise  fiw 
implication  of  law,  founded  on  the  statute  of  fiauds, 
which  forbids  any  trust,  except  by  writing  or  impli- 
cation of  law.    It  was  said  to  be  extremely  plain  that 
Sir  A.  C.  meant  to  consolidate  the  interests :  this 
was  begging  &e  question.    It  was  true,  he  meant  to 
take  the  largest  interest  he  could ;  but  it  was  by  no 
means  apparent  that  he  meant  to  consolidate  the  in- 
terests.   He  laid  no  stress  an  the  days  qfreversionf  fa 
it  was  meant  anbf  as  a  nominal  reversion :  during  ^ 
.    time  the  rent  would  be  to  the  Ofiginal  lessor;  but  A^ 
did  not  mean  to  reserve  a  substantial  interest. 

It  would  be  necessary  theie  should  be  an  express 
trust  to  make  this  attendant  on  th6  inheritance.  T^ 
transaction  did  not  supply  a  necessary  construction 
of  law.     It  was  a  very  nice  and  new  point,  whether 
the  intent  to  purchase  the  whole  interest  was  fliffi- 
cient  to  make  the  term  attendant  upon  the  inheritance. 
The  impossibiUty  he  was  under  qfpurchasing  ike  whokf 
rendered  an  express  declaration  necessary  to  moke  it 
attend  the  inheritance. 
^Jlzvj^'      26.  Mr.  Sugden  has  observed  on  this  case,  that  it 
9  Yes.  5)0.     seemed  impossible  to  reconcile  those  parts  of  ^^ 
i.  2. 297/"^*  ju<^ment  which  are  printed  in  Italics.    But  that  it 
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appeared  from  an  opinion  of  Mr.  Feame's,  in  conse- 
queiice  of  which  the  cause  was  reheard,  that  rents 
'were  reserved  upon  the  leases  granted  by  the  trustees 
to  Sir  A.  C.3  and  the  usual  covenants  were  entered  into 
hy  him ;  the  trustees  being  restrained  to  that  mode  of 
making  a  title  by  their  trust,  which  required  a  re- 
servation of  rent,  and  the  usual  covenants :  this  fact  ^ 
at  once  reconciled  every  part  of  the  judgement.  Lord 
lliurlow  was  of  opinion,  that  the  reversion  itself  was 
immaterial ;  but  that  the  rents  reserved  by  the  leases 
rendered  an  express  declaration  necessary,  to  make 
the  terms  attend  the  inheritance.     Mr.Feame  was 
mlao  of  opinion,  that  the  terms  would  not  be  attendant, 
if  there  was  any  intervening  estate,  and  beneficial 
interest,  in  any  third  person ;  to  divide  the  owner- 
ship of  the  term  from  the  inheritance.     But  as  he^ 
ifvas  told  that  the  rents  reserved  to  the  trustees  upon 
the  terms,  were  afterwards  purchased  by  Sir  A.  C.^  he 
thought  the  terms  did  attend  the  inheritance,  al- 
though there  wto  not  an  express  declaration  for  that 
purpose ;    and  he  expressly  delivered  his  opinion, 
subject  to  this  fact,  which  he  had  learned  from  verbal 
information  only.     By  Lord  Thurlow^s  decree  on  the 
rehearing,  it  appears  clearly  that  the  rents  were  not 
purchased ;  and  consequently  that  Mr.  Feame  was 
misinformed. 

27*  In  the  case  of  Willoughby  v.  Willoughby,  Lord  ATermAt- 
Hardwicke  says — "  A  term  attendant  on  the  inhe-  ^^nie»*'^ 
ritance  may  he  disannexed,  and  turned  into  a  term  ^e"n  in 
in  gross,  by  the  absolute  owner  of  the  inheritance  ;. 
and  so  it  is  admitted  by  Seijeant  Maynard  in  the; 
Duke  of  Norfolk's  case :  or  it  may  be  made  to  be-  3C)ia.Ca.46. 
come  a  term  in  gross,  upon  a  contingency ;  accord-     '••^*''^'  '»• 
ing  to  the  resolution  in  that  case." 

28.  So  it  is  said  by  Lord  Com'  Raymond,  that  where  d  Mod.  127. 
a  man  has  a  term  for  years,  which,  by  intendment  of 
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law  only,  attends  the  inheritance,  certainly  he 
power  to  sever  sach  a  term  froib  the  inheritance,  t. 
he  should  assign  it  to  one  man,  and  mortgage  ttl 
inheritance  to  another ;  in  such  case  the  term  woull 
not  attend  the  inheritance,  but  become  a  term  in  ptm. 
A  Term  at-        gg.  Terms  attendant  on  the  inherrtsmce  nxe  con- 

tcndant  is         « 

Fut  of  the  sidered  as  absolutely  annexed  to  the  inheritance,  aad 
|"v*"t*i94*  constituting  part  of  it ;  and  are  therefore  not  subjed 
Cotlece.  Jur.  to  those  rules  by  which  terms  in  gross  are  govemei 
V.  1. 297.      They  follow  the  descent  to  the  heir,  and  all  aKena- 

tions  made  by  him.  Tliey  are  capable  of  being  en- 
tailed, and  limited  over  after  a  general  faSure  of 
issue,  provided  the  inheritance  on  which  they  ait 
attendant  is  Kmited  in  the  same  manner.  And  wfaere, 
in  cases  of  this  kind,  a  common  recovery  is  suflbred 
of  the  inheritance,  it  will  bar  the  entail,  and  r^ 
matnders  over  of  the  term,  as  well  as  t&ose  of  tb^ 
freehold ;  for  the  tenn  can  no  longer  attend  an  estate 
tafl  which  is  destroyed^  nor  can  the  trustee,  who  is 
but  an  instrument  to  protect  odiers,  hive  Utt  teao  to 
1  Tcm  R.     IjIh  0^^  ijgg  J  50  tljj^t  it  Bjj^gt  thenceforth  attend  on 

'*••  the  inheritaiJce  in  fee. 

Tit.  38.  c.  5.      30;  A  term  attendant  on  the  inheritance  is  so 

ftiSy  considered  as  part  of  the  inheritance,  and  not 
as  a  diattel  real,  that  it  does  not  pass  by  a  wffl  of 
chattels,  but  only  by  a  will  executed  in  such  a  manacr 
as  is  necessary  to  pass  real  estates. 

isrealilMtfttr     ^«  A  term  attendant  on  the  inheritance  is  ml 

aSKts,  in  the  hands  of  the  heir,  for  payment  rfaM 
X     such  debts  as  are  chargeable  on  the  inheiitaace} 

Thnmonv.  because  it  is  annexed  to  the  inheritance,  wWchis 

f^emJaifti  ^^  assets.   Where  the  inhaitance  is  in  trustees, 

and  a  person  has  a  term  in  his  own  r^ht,  whiA  » 
limited  to  attend  the  inheritance,  and  dies  indebtrf; 

Doinei^       the  term  will  be  Hable  to  his  debts  j  for  it  is  assets  at 

rvOT^iw.  ^^^^9  **"*  equity.foUows  the  law. 
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35S.   It  was  dtttermmedy.in  the  case  of  the  Attorney  Not  forfeited 
}«ae»il  V.  Sir  G,  Sands,  that  the  tnitt  of  a  twa  Sl^'t^'t  2!' 
^ttittiadatit  on  tha  mfaeiitance  was  not  forfeited  by  the  i  ^^* 
fcMa&^er  for  ftlosiy  of  the  cestui  qtm  irusti  because 
^  'wmA  no  mon  than  an  accesMiy  to  ihe  inheritaoceb 
fri^tib  y^is  not  forfeited* 

92^  One  of  the  great  objecta  of  the  (xtfomon  law^  Tnwt  Tema 
is  t&  pMUd  and  secme  honeit  piirchasera.    It  is  to  chm^fwlm 
this  piind)detliat  fines  and  aonclaiiBt  descents  Which  Mesveio. 
take  Bivay  Mtries,  and  coUataral  wanantiea,  owe  ^^"^  rznc^, 
thmit  Ofri^n  and  effiK^t    The  courts  of  equtly^  whose 
ddty  ft  is  to  follow  the  common  law,  soon  adopibed 
ihie  same  doctrine  j  and  laid  it  down  as  a  rule»  that  iAb.£q.333. 

2P  Wins 

an  honest  purchaser,  without  notice  of  any  defect  in  491'. 
his  title^  w  <^  any  incumbrance  on  the  estate,  at  the 
tittle  of  hk  pu^hasa,  shall  not  have  hie  title  im- 
peached in  equity ;  iM»ther  shall  he  be  compelled  to  ^^^  ^' 
discover  any  writings  or  other  things,  which  may  id&Cs,68. 
weaken  his  title :  nor  will  the  Court  of  Chancery  take  l^^^^' 
^uaj  advantage  from  him,  by  which  he  may  defend  Saunders, 

hiaaeifatUw.  l^^'^"""^ 

94.  In  consequence  ofthese  principles^  it  has  been  Tk'eat.  of  £q. 
long  settled  by  the  Coicrt  of  Chancery,  that  where  ^'^'^  3. 
a  person  purchases  an  estate,  without  having  notice, 
at  the  time  of  his  purchase,  of  any .  incumbrance  af- 
feetmg  it  J  if  he  afterwards  finds  out  that  there  are 
incumbiances,  and  upon  such  discovery,  obtains  an 
assignment  of  a  prior  outstanding  term  for  years, 
whether  in  gross  or  attendant,  to  a  trustee  for  him- 
self ^  the  Court  of  Chancery  will  not  interfere,  to  set 
aside  such  a  term,  though  it  be  a  satisfied  one;  bo 
that  the  purchaser,  havmg  a  good  title  at  law,  hy 
means  of  the  term,  wfll  be  thereby  secur^  from 
such  mesne  incumbrance.      . 

.   S5^  l^e  reason  is,  that  the  circumstance  of  his  pur-  VideWortlef 
chasing  without  notice  gives  him  equal  equity  with  ^n.  i5«x.  5* 


i03. 
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• 

the  mesne  incumbrancer ;  and  by  obtaining  an  assigD- 
ment  of  a  prior  term,  he  acquires  the  l^al  estate  ;f 
SO' that  he  comes  witliin  the  maxim,  that  where  equity 

Francii,  61.    is  equal,  the  law  must  prevail.    Besides,  the  mem* 

incumbrancer  having  only  a .  title  in  equity,  cannot 
prevail  against  one  who  has  an  equal  title  in  eq^tj, 
and  also  the  legal  estate ;  it  being  a  maxim  in  CSiao- 
cery,  that  m  aequaUJure  meUor  est  conditio  possidmtii. 

lunch's  R«      Lord  Nottingham  has  said,  that  precedents  of  the 

kind  are  very  ancient  and  numerous,  where  the  Court 
has  refused  to  give  assistance 'against  a  purchaser, 
either  in  &vour  of  the  heir  or  the  widow,  the  father* 
less  or  creditors;  or  to.  one  purchaser,  against:  an- 
other, *.' 

*  Lord-  Hardwicke  has  thus  ezpluaed  this  doctrine : .  *'  As  to  the 
equity  of  this .  Court,  tliat  a  third  iDcuiubrancer.  having  taken  bis 
security  or  mortgage  without  notice  of  the  second  incumbrance, 
and  then,  being  puisne,  taking  in  the  first  ,  incumbrance,  sHiIl 
squeeze  out,  and  have  satisfaction  before  the  second.    That  equiCf 
is  certainly  established  in  general,  and  was  so  in  Marsh  t.  I^ 
(Tit.  15.  c.  5.  §  29.)  by  a  very  solemn  determination  i>y  LordHsle. 
who  gare  it  the  term  of  the  creditor's  tabula  m  narfragio  .*  thst  is 
the  leading  case.   Perhaps  it  mi^t  be  going  a  good  way  at  first ; 
but  it  has  been  followed  ercr  since,  and  I«  believe  was  rigfatlj 
settled,  only  on  this  foundation,  by  the  particular  constitution  of 
the  law  of  this  country.    It  could  not  happen  in  any  other  eountir 
biit  this,  because  the  Jurisdiction  of  law  and  equity  is  administered 
here,  in  different  courts,  and  creates  different  kinds  of  rights  in 
estates.    As  courts  of  equity  break  in  upon  the  common  law,  where 
necessity  and  conscience  require  it,  still  they  allow  superior  force 
and  strength  to  a  legal  title  to  estates  ;  therefore,  when  there  is  a 
legal  title,  and  equity  of  one  side,  this  Court  never  thought  fit  that 
by  reason  of  a  prior  equity  against  a  man  who  had  a  legal  title,  that 
man  should^be  hurt ;  and  this  by  reason  of  that  force  this  Court 
necessarily  and  rightly  allows  to  the  common  law,  and  to  legs!  titles. 
But  if  this  had  happened  in  any  other  country,  it  could  nerer  hsre 
been  made  a  question.    For  if  the  law  and  equity  are  administered 
by  the  same  jurisdiction,  the  rule,  qui  prior  est  tempore,  peiior  tut  is 
jure,  must  hold.    2  Vesey,  573. . . 
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'  S6.  In  the  case  of  Willoughby  v.  Willoughby,  Lord  i  Term  R. 
Hurdwicke,  after  stating  the  origin  and  nature  of 
trust  terms  for  years,  proceeds  in  these  >vords : — 
••  What  kind  of  grantee  or  owner  of  the  inheritance  ante,  §  7. 
is  entitled  in.  this  Court  to  the  protection  of  such  a 
term?  or  in  other  words,  in  whose  hands  such  a 
term  shall  be  allowed  to  protect  the  inheritance? 
'|n  the  first  place,  he  must  be  a  purchaser  for  a  price 
{>aid,  or  for  a  valuable   consideration ;  he  must  ba 
a  purchaser  bonce  Jidei^  not  aflected'  with  any  fraud 
or  collusion  ;  he  must  be  a  purchaser  without  notice 
of  the  prior  <Jonveyance,  or  of  the  prior  charge  or 
incumbrance  ;  for  notice  makes  him  come  in  fraudu- 
lently.    If  he  has  no  notice,  and  happens  to  take  a 
defective  conveyance  of  the  inheritance ;  defective 
either  by  reason  of  some  prior  conveyance,  or  of 
some  prior  charge  or  incumbrance ;  and  if  he  ialso 
take  an  assignment  of  the  term  to  a  trustee  for  him  ; 
or  to  himself,  where  he  takes  the  conveyance  of  the 
iriberitance  to  his  trustee;  in  both  these  cases  he 
shaH  have  the  benefit  of  the  term  to  protect  him. 
That  is,  he  may  make  use  of  the  legal  estate  of  the 
term  to  defend  his  possession ;  or  if  he  has  lost  the 
possession,  to  recover  it  at  common  law,  notwith- 
standing that  his  adversary  may  at  law  have  the  strict 
tiHe  to  the  inheritance.     This  made  me  say,  that  in 
those  cases  the  Court  often  disannexes  the  trust  of 
the  term  from  the  legal  fee ;  but  still  in  support  of 
right.     For  if  a  man  come  in  fairly  and  hondjide^ 
and  has  paid  a  price  for  the  land,  and  acquired  an 
estate  in  it,  which  the  law  will  support,  (a  plank  by 
which  at  law .  he  may  ^ave  himself  from  sinking)* 
there  can  be  no  ground  in  equity  or  conscience  to 
take  it  from  him.    This  is  the  meaning  of  what  is 
generally  expressed  by  saying,  that  where  a  man  has 
Vol.  I.  LI 
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both  law  and  equity  on  his  side,  he  shall  not  he 
hurt  in  a  court  of  equity.  It  was  once  doubted^ 
whether,  if  the  term  were  vested  in  a  third  person,  a 
trustee  generally,  and  not  in  the  party  himself,  he 
should  be  allowed  the  benefit  oflt  in  equity ;  because 
the  Court  ought  to  determine  for  whom  the  stranger 
was  a  trustee ;  and  then  the  rule  is,  qui  prior  est  tem^ 
porCy  potior  est  jure.     But  this  was  settled  by  Lord 

t  Vern.  699.    Cowper,  in  the  case  of  Wilker  v.  Boddington.     He 

lays  it  down  to  be  a  rule  in  equity,  that  where  a  man 
is  a  purchaser  for  a  valuable  consideration,  vdtliout 
.  notice,  he  shall  no;t  be  annoyed  in  equity ;  not  only 
wtiere  he  has  a  prior  legal  estate,  but  where  he  has  a 
better  right  to  call  for  the  legal  estate  than  his  ad- 
versary." 

37.  Where  a  term  for  years  is  vested  in  a  trustee, 
upon  an  express  trust,  a  purchaser  shall  not  protect 
himself  by  taking  an  assignment  of  such  term,  after 
notice  of  the  trust. 

Saunders  7.        38.  Ann  Bayley  being  possessed  of  a  term  for  years, 

2  Vwtt'  271    "^^^  ^  voluntary  settlement  thereof,  in  trust  for  her- 

self  for  life,  'remainder  to  her  daughter  Isabella  for 
life,  remainder  to  her  children.  Isabella  mortgaged 
the  lands  in  question  for  £900  to  the  plaintiff  who 
pretended  he  had  no  notice  of  the  settlemeqt ;  but 
hearing  of  it  after,  he  got  an  assignment  of  the  term 
from  the  trustees. 

Per  cur. — Though  a  purchaser  may  buy  in  an  incum- 
brance, or  lay  hold  of  any  plank  to  protect  himself, 
yet  he  shall  not  protect  himself  by  the  taking  a  con- 
veyance from  a  trustee,  aft;er  he  had  notice  of  the 
trust  For  by  taking  a  conveyance  with  notice  of  tiie 
trust,  he  himself  becomes  the  trustee  ;  and  must  not, 

Vide  Tit.  15.  to  "get^^pfamk  to  save  himself,  be  guilty  of  a  breach  of 
•tnfiit. 
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39.  An  assignment  of  a  term  for  years  will  not 
protect  a  purchaser  from  a  crown  debt ;  of  which  an 
account  will  be  given  hereafter,  '^^^  32.  c.  26. 

40.  A  term  for  years  will  protect  a  purchaser  for  And  also 

a  valuable  consideration  against  the  claini  of  dower :    ^^  i^owcn 
although  such  purchaser  had  notice  of  the  marriage 
at  the  time  of  his  purchase. 

41.  Lady  Radnor's  husband  was  seised  in  tail  of  Radnor  v. 
the  lands  in  question.     But  there  was  a  term  of  99  show!]^l7' 
years  prior  to  his  estate,  which  was  created  for  the  Ca.  69. 
performance  of  several  trusts  in  the  Earl  of  Warwick's 

will,  all  which  were  performed,  and  after,  in  trust  to 
attend  the  inheritance.  Lord  Radnor  having  barred 
the  entail,  sold  the  estate  to  Vandebendy ;,  and  as- 
i»gned  the  term  to  a  trustee  for  him.  After  the  death 
of  Lord  Radnor,  his  widow  recovered  dower,  with  a 
cesmt  executio  during  the  term :  and  brought  her  bill  in 
the  Court  of  Chancery  to  have  the  term  removed,  that 
she  might  have  the  benefit  of  her  judgement  at  law. 
Lord  C  Jeffiries  inclined  to  give  relief;  but  Lord 
Somers  held,  that  this  being  against  a  purchaser, 
equity  ought  not  to  give  any  relief;  and  dismissed  the 
bill. 

.  On  an  appeal  to  the  House  of  Lords,  it  was  argued 
for  Lady  Radnor,  that  equity  did  entitle  her  to  the 
third  of  this  term.  That  a  tenant  by  the  curtesy 
would  be  entitled  to  it,  and  by  the  same  reason  a 
tenant  in  dower.  That  the  term  was  to  attend  all  the 
estates  created  by  Lord  Warwick's  will,  arid  in 
trudt  for  such  persons  as  should  claim  under  it ;  which 
the  appellant  did,  as  well  as  the  resporident.  That 
the  purchaser  had  notice  of  the  incumbrance  of 
dower,  the  vendor  being  married  when  he  sold 
the  estate  J  and  that  Lady  Radnor  claimed  under 
her  husbands  who  had  the  benefit  of  the' whole  trust. 

'  LI  2 
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On  the  other  side  it  was  said,  that  dower  was  an 
interest  or  right  at  the  common  law  only ;  tHat  no 
title  could  be  maintained  to  dow^r,  Wt  where  the 
common  law  gave  it ;  and  if  a  term  were  in  bra^ 
no  woman  was  ever  let  in,  until  after  the  deterwi- 
liation  of  that  term*  That  this  was  the  ^t  firetene^ 
set  up  for  dower  in  equity.  Tlie  right  was  Qviy  to 
the  thirds  of  the  rent  reserved  on  any  term.  That  it 
had  always  been  the  opinion  of  conveyancers,  that  a 
tenn  or  statute  prevented  dower :  and  that  the  conie- 
quence  of  an  alteration  would  be  much  more  danger- 
ous than  the  continuance  of  the  old  rules.  The  de^ne 
was  affirmed. 

4S.  The  doctrine  established  in  this  case  is  eoa- 
trary  to  the  general  principles  of  equity,  whidi  has 
never  extended  its  protection  in  any  other  instance  to 
purchasers  with  notice  of  incumbrances,  at  the  time  (d 
their  purchase.  The  true  and  only  reason  on  whictk 
it  was  founded,  was  the  sOent  uniform  course  of 
pra^^tice,  uninterrupted,  but  at  the  same  time  nn* 
supported,  by  legal  decisions :  an  opinion  haviBg 
Svvannockv.  been  generally  adopted  by  the  conveyancers,  that  a 

UMt'208  a,  ®^*^sfi^^  t^""  would  protect  a  purchaser  from  the 
n.  I .  clai^  of  dower ;  and  many  estates  having  been  pur- 

AdHxtts.  chased  under  this  opinion.  It  is  now,  howev^,  foBy 
2  Atk.  20s.  established,  that  a  purchaser  for  a  vafaiable  consideca- 
Wynn  v.  ^^^  ^^7*  hy  the  assignment  of  an  outstanding  iem 
Williams,      to  a  trustee,  protect  himself  s^nst  the  claim  rf 

5  Ves.  134.       -  *  ^ 

lOVes.  271.  dower. 

Must  be  as-  43.  A  term  standii^g  out  in  a  trustee  to  attoid  tt^ 
iwee^for  inheritance,  will  not  however  protect  a  purchaser 
the  ¥ux^       from  the  claim  of  dower,  unless  it  is  actually  assigiiwl 

to  a  trustee  for  him. 
Maundrell  v.      44^  R.  M.  being  seised  in  fee  of  certain  lands^  wiA' 
7  Ves.  567.    ^^-  outstanding  tenn  vested  in  a  trustee^  ufKm  an 
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express  trust  to  attend  the  inheritance,  conveyed  the 
estate  to  a  purchaser  for  a  valuable  consideration ; 
but  no  assignment  of  the  term  was.  made. 
,  Upon  the  death  of  R.  M.  his  widow  claimed  dower 
in  Chancery ;  the  purchaser  contended  that  she  was 
barred  by  the  term. 

Sir  W.  Grant,  sitting  for  the  Lord  Chancellor^ 
declared  his  opinion  to  be,  that  without  an  assign- 
ment to  a  trustee  for  the  purchaser,  the  term  did  not 
exclude  the  claim  to  dower.  He  observed,  that  at 
law  all  terms  were  considered  as  terms  in  gross  ; 
therefore  every  existing  term,  without  regard  to  the 
purpose  for  which  it  was  created,  prevented  a  dowres^ 
from  having  any  legal  benefit  from  her  recovery  in 
dower,  for  she  recovered  with  stay  of  execution 
during  the  term.  But  equity  regarded  the  purpose 
for  which  the  term  was  created  and  subsisted ;  and 
if  it  was  only  for  the  benefit  of  the  owner  of  the  in- 
heritance, it  was  considered  as  part  of  the  inherit- 
ance ;  not  indeed  absolutely  merged,  but  so  attend- 
ant upon,  as  to  follow  and  accompany  it,  and  every 
right  and  interest  growing  out  of  it,  either  by  opera- 
tion of  law,  or  by  voluntary  agreement  of  the  parties. 
Equity  ought  not  therefore  to  permit  such  a  term  to 
be  in  any  case  used  against  the  owner,  either  of  the 
whole  or  of  a  part  of  the  inheritance  ;  for  the  uses 
adapted  and  accommodated  themselves  to  all  the  in- 
terests which  arose  out  of  that  inheritance ;  with 
which,  in  contemplation  of  equity,  the  term  for  most 
purposes  was  considered  as  incorporated.  Every  de- 
scriptiop  therefore  of  ownership  should,  in  its  order, 
design^  and  proportion,  have  a  use  in  the  term,  com- 
mensurable with  the  interest  existing  in  the  inherit- 
^ce.  Therefore  when  dower  arose,  the  term,  in  a  pro- 
portion,  was  just  as  much  attendant  upon.the  interest 

LIS 
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growing  out  of  the  inheritance,  as  before  it  was 
tendant  upon  the  inheritance  during  the  husband'sr 
life.     The  heir  therefore,  though  he  could  avail  him^ 

mfra,  §  46.     ggjf  ^f  ^^e  term  at  law,  was  not  allowed  in  equity  to 

defeat  the  widow's  claim  to  dower;  for  having   a 
certain  quantity  of  interest,  equity  must  consider  her 
as  having  a  correspondent  interest  in  the  term.  When 
the  husband  conveyed  to  a  purchaser,  and  the  wife 
did  not  by  fine  join,  nothing  passed  but  the  estate 
the  husband  had,  that  is,  an  estate  subject  to  dower ; 
the  right  to  dower  remained  just  where  it  was ;  the 
purchaser  stood  precisely  in  the  place  of  the  husband* 
The  outstanding  term  would  accompany  the  inherit- 
ance, thus   conveyed,  in  the  mode  and  manner  in 
which  it  was  attendant  upon  the  same  inheritance 
before  it  was  conveyed.     The  term  being  a  mere  ac- 
cessary, the  operation  of  the  conveyance  was  purely 
derivative  and    consequential.     It  was  not  possible 
that  a  greater  interest  could  be  incidentally  acquired 
under  the  term,  than  directly  in  the  freehold.    That 
'  the  whole  doctrine  upon  this  subject  was  discussed  by 
Lord  Hardwicke-  in  Willoughby  v.  Willoughby,  in 
which  he  noticed  the  opinion  of  some  conveyancers, 
that  where  there  was  a  term,  of  which  the  trust  was 
already  declared  to  attend  the  inheritance,  it  was  not 
necessary  to  disturb  it,  and  take  an  assignment  to 
new  trustees  ;  and  showed  that  not  to  be  generally 
true.     But  if  there  were  antecedent  incumbrances, 
nothing    but  an  assignment  could  protect  agsdnst 
them  ;  and  he  conceived  dower  to  be  such  an  interest 
as  could  be  guarded  against  only  by  an  assignment 

10  Yes.  246.       Upon  a  rehearing  before  Lord  Eldon,  it  appeared 

that  neither  the  deeds  creating  or  assigning  the  term, 
were  delivered  to  the  purchaser.  He  concurred  m 
opinion  with  the  Master  of  the  Rolls. 
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45,  The  doctrine  that  an  outstanding  term  of  years  A  Term  will 
afeall  protect  a  purchaser  from  tlie  claim  of  dower,  ^^^  Heir^^ 
was  carried  still  farther :  for  it  was  determined  that  against 

a  satisfied  term  should  protect  an  heir  at  law  from 
dower.  This  was  however  soon  over-ruled  ;  and  it  was  Brown  v. 
resolved,  that  an  outstanding  term  should  not  pro-  S^-^'^^'Jl?' 
;  tect  an  heir  from  dower. 

46.  A  term  was  raised  in  Black  Acre,  in  trust  to  Wrairv.  Wil- 
indemnify  a  person  against  incumbrances  that  might  j|^^^'  ^^' 
affect  White  Acre,  which  he  had  purchased.    The 
defendant  Lady  Williams  brought  a  writ  of  dower  of 

Black  Acre  against  the  plaintiff,  who  was  an  infant ; 
his  guardian  had  let  her  take  judgment  at  law,  with- 
out setting  up  the  term,  or  taking  any  notice  of  it 
So  the  bill  was  brought  by  the  infant  heir,  to  be 
relieved  against  the  judgment. 

It  was  said,  by  Lord  K.  Wright,  that  this  case  was 
the  same  with  Lady  Radnor's }  and  if  she  could  not 
be  relieved  as  plaintifi^  it  must  be  for  want  of  eqmty ; 
therefore,  the  plaintiff  must  be  relieved  against  her, 
when  she  was  defendant.  And  Lady  Radnor's  case 
having  been  affirmed  in  the  House  of  Lords,  the  au- 
thority was  so  great  that  it  could  not  be  got  over. 

At  a  rehearing  of  this  cause  before  Lord  Harcourt,  i  p.  wmg. 
Lady  Williams's  counsel  insisted  that  the  heir,  who  ^^7* 
was  but  a  volunteer,  should  not  in  equity,  be  relieved 
against  the  dowress ;  and  that  this  case  was  different 
from  that  of  Lady  Radnor,  in  regard  Vandebendy 
was  a  purchaser.  To  which  it  was  answered,  that  if 
Lady  Williams  had  been  plaintiff  in  the  original  bill 
in  equity,  she  could  not  have  been  relieved ;  as  the 
term  must  have  subsisted,  for  the  benefit  of  the  heir 
at  law.  That  this  was  the  same  in  reason  with  Lady 
Radnor's  case  ;  that  the  term  was  prior  to  the  mar- 
^,  and  so  the  husband  only  seised  of  the  reversion^ 
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Nor  the  As- 
signees of  a 
Bankrupt. 

Squire  t. 
Compton, 
9  Vio.  Ab. 
227. 


Neither  Join- 
ture nor  Cur- 
tesy barred 
by -a  Term. 
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ia  fee  dttiing  the  coverture.  Thatag  to  Vaii^fSb^dy's 
being  a  purchaser,  he  was  so  with  full  npticfe   q€ 
dower,  and  got  in  the  term  to  protect  himself  agatnat 
the  dowress ;  and  therefore  having"  notice,  was  to  be 
considered  as  a  volunteer.  ' 

The  decree  was  reversed }  and  it  was  ordered  that 
the  plaintiff  Lady  Williams,  having  recovered  dower 
at  law,  the  trust  term  should  not  stand  in  her  W3^ 
in  equity. 

4/7.  Lord  Harcourt's  doctrine  has  beem  Ailly  as- 
sented to  by  Lord  Hardwicke,  who,  in  the  case  of 
Swannock  v.  Lifford,  said,  **  If  the  husband  dies, 
and  there  is  a  satisfied  term  continuing,  the  wife 
would  be  entitled  to  come  into  this  Court,  against 
the  heir,  to  set  that  term  out  of  the  way,  in  order  to 
have  the  benefit  of  her  dower." 

48.  In  a  case  in  Chancery,  10  Geo.  L,  stated  by 
Mr.  Viner,  the  question  was,  whether  the  assignees 
of  a  bankrupt,  by  taking  an  assignment  of  a  mortgage 
term,  prior  to  the  title  of  dower,  should  protect  their 
estate  from  dower.  It  w:as  insisted  that  the  creditors 
and  assignees  stood  only  in  the  place  6f  the  bank- 
rupt ;  and  since  such  an  assignment  to  the  bankmpt 
himself,  or  his  heir,  would  not  protect  the  estate 
from  dower,  in  the  hands  of  the  heir,  neither  should 
it  protect  the  estate  in  the  hands  of  the  creditors  cf 
the  bankrupt,  or  the  assignees.  That  this  Offered 
the  case  from  that  of  Radnor  v.  Vandebendy,  where 
it  was  held  that  such  a  prior  term  should  protect  the 
estate  from  dower,  in  the  hands  of  a  purchaser.  It 
was  decreed  that  the  widow  should  be  let  into  ber 
dower. 

49.  It  has  been  stated,  that  the  Court  of  Chancay 
will  set  aside  a  term  for  years  in  fkyour  of  ajointre^ 
4  tenant  by  t]|e  curtesy  is  also  entitled  to  tbe  ai^d^ 

8     ... 
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equity  against  a  ti^  teem,  assigned  to  attend  the  Tit.  7.  c.  2. 
mh^ritance,  and  set  up  s^ainst  him  by  the  heir. 

SQ,  Th^  plaintiff,  as  tenant  by  the  curtesy,  bikjii^il  Snell  v.  Clay, 
his  biM  fe>'  be  rdieved  against  a  term  for  years,  thai  2  Vern.324. 
was  assigned  in  trust  to  attend  the  inheritance,  and 
had  been  set  up  by  the  heir  at  law,  in  bar  to  hi^ 
title*    Decreed,  that  the  term  should  not  be  made 
use  of  against  him  by  the  heir  at  law. 

^1.  In  consequence  of  the  doctrine  stated  in  ch.  ii.  Where  a 
S  sy.  if  a  defendant  in  ejectment  can  show  that  there  B^™n  Eject- 
is  an  outstanding  term  for  years,  vested  in  a  third  "lent. 
person,  to  the  possession  of  which  the  plaintiff  is  BOt 
entitled,  he  cannot  recover.     So  where  a  defendant 
can  riiow  that  there  is  an  outstanding  term,  of  which 
the  trusts  are  not  completely  satisfied  \  this  will  also 
operate  as  a  bar  to  the  plaintiff. 

5S.  Lord  Mansfield  held,  that  thpUgh  there  was  l>oe  ▼.  Pegg, 
aa  unsatisfied  outstanding  term,  yet  if  the  plaintiff  753!™ 
admitted  the  charge  for  which  the  term  was  created, 
and  only  claimed  subject  to  such  charge,  the  trUsPt 
tees  of  the  term  not  asserting  their  right,  he  shoiiTd 
recover.    This  doctrine  was,  however,  rejected  by  Doe  v.  Staple, 
Lord'K6nyon ;  who  held  that  a  satisfied  term  might  \Jf^  ^' 
be  presumed  to  have  been  surrendered.    But  diat  an 
unsatisfied  term,  raised  for  the  purpose  of  securing 
an  annuity,  might  bb  set  up,  during  the  life  of  the 
annuitant,  as  a  bar  to  a  plaintiff  in  ejectment,  even 
though  he  claini^  subject  to  the  charge. 

53.  In  another  case.  Lord  Kenyon  directed  a  jury^  Doe  v.  Sy- 
to  presume,  that  an  old  satisfied  term  -  was  surren^  7  Term  R.  2. 
dered ;  saying,  that  he  grounded  himself^  upon  the 
doctrine  laid  down  by  Lord  Mansfield  in  the  case  of 
Lade  v.  Holford  j  which  was  not,  as  had  been  sup-  Bull.  N  P. 
posed,  that  an  ejectment  might  be  maintained  upon  ^^^* 
a  mere  equitable  title,  for  that  would  remove  ancient 
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land-marks  in  the  law,  and  create  great  co] 
but  that  in  all  cases  where  trustees  ought  to  convej 
to  the  beneficial  owner,  he  would  leave  it- to  the  juiy 
to  presume,  where  such  presumption  might  be  reason- 
ante,  c.  2.      ably  made,  that  they  had  conveyed  accordingly ;  in 

order  to  prevent  a  just  title  from  being  defeated  by 

.  a  matter  of  form. 

Goodtide  v.       54.  ^  jn  a  subsequent  case,  he .  said,  that  though, 

7  Term  R.      under  certain  circumstances,  a  jury  might  presume  a 

^^'  satisfied  term  to  have  been  surrendered ;  yet  if  no 

such  presumption  was  made,  and  it  appeared  in  a 
special  verdict  in  ejectment,  that  such  a  term  was 
still  outstanding  in  a  trustee,  who  was  not  joined  in 
bringing  the  ejectment,  the  cestui  que  trust  could  not 
recover. 
Doc  V.  Scott,  S5.  Where  an  old  mortgage  term  of  1,000  years, 
'  created  in  17^>  was  recognized  in  a  marriage  settle- 
ment of  the  owner  of  the  inheritance  in  1751,  by 
which  a  sum  of  money  was  apprppriated  to  its  dis- 
charge; and  no  further  notice  of  it  was  had  till  1802; 
when  a  deed  to  which  the  then  owner  of  the  inheii- 
tance,  and  the  representatives  of  the  termors  were 
parties,  reciting  that  the  term  was  still  subsisting, 
conveyed  it  to  others,  to  secure  a  mortgager 
Mr,  Baron  Thompson,  at  the  trial,  and  the  Court  of 
K.  B.  upon  a  motion  to  set  aside  the  verdict,  held 
that  it  could  not  be  presumed  to  have  been  surrendered 
against  the  owner  of  the  inheritance,,  who  was  inte^ 
rested  in  upholding  it. 
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CHAPTER  IV. 
Of  the  Estate  and  Duty  qf  Trustees. 


1.  Eitate  of  Trustees. 

4.  Duty  of  Trustees, 

9.  Their  Acts  shall  not  preju- 
dice the  Trust, 
10.  Exception — Conveyance  with- 
out Notice, 

1 5.  Where  Purchasers  are  bound 
to  see  Trusts  performed. 

22.  Where  they  are  not  bound. 

30.    Where   the  Receipt  of  the 
Tnutee  is  sufident. 

36.  Trustees  have  equal  Power, 


38.  Can  derive  no  Benefit  from 

the  Trust. 

39.  Bound  to  reimburse  the  Cestui 

que  trust, 
42.    Have  fto     Allowance    for 

Trouble. 
44.  But  allowed  dU  Costs  and 

Expences. 
48.  Trustees  seldom  permitted  to 

purchase  the  Trust  Estate. 

58.  Refusing  to  act,  must  release 

or  disclaim. 

59.  Discharged,  and  others  ap- 

j>ointed. 


Section  1. 

A  TRUST  being  considered,  in  some  respects,  as  Esute  of 
^"^  similar  to  a  use  before  the  statute  27  Hen.  VIII.  '^""^•^^ 
it  follows  that  trustees  are  nearly  in  the  same  situa- 
tion as  feoffees  to  uses  formerly  were.  But  the 
Court  of  Chancery,  in  the  exercise  of  their  juris- 
diction over  trusts,  has  avoided  the  mischiefs  that 
arose  from  uses. 

2.  One  of  the  principal  of  these  was,  that  the  es- 
tates of  the  feofifees  to  uses  became  subject  to  all  their 
legal  incumbrances.    But  upon  the  establishment  of 
trusts  it  was  settled,  that  in  equity  the  estate  of  the  |  p^  ^.„^ 
trustees  shall  not  be  subject  to  the  specialty  or  judge-  2^8. 

Jt  "^"i^".  318. 
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Noell  v«         ment  debts  of  the  trustee :  to  the  dower  of  his  wi6^ 
2  Fr(M5m  43.  ^^  ^^^  curtesy  of  the  husband  of  a  female  trustee. 

3.  Where  a  trustee  is,  attainted  of  felony,  the  legal 
Carter  R.  67.  estate  is  forfeited ;  but  the  cestui  que  trust  is  entitled 

to  relief  in  equity.  In  the  case  of  attainder  for 
Hard.  465,  treason  it  does  not  appear  to  have  been  settled 
Lane,  39. 54,  ^j^^t^gj.  ^\^q  cestui  que  trust  has  any  remedy  against 

the  Crown.'    And  where  a  trustee  dies  without  heirs^ 
by  which  the  lands  escheat,  it  is  doubtful  whether 
the  lord  is  subject  to  the  trust. 
Duty  of  4.  With  respect  to  the  duty  of  trustees,  it  is  stQl 

T[t!*lh*c.2.   h®^^>  ^^  conformity  to  the  old  law  of  uses,   that 

pernancy  of ^  the  profits,  execution  of  estates,,  and 
defence  of  the  land,  are  the  three  great  properties  of 
a  trust.  So  that  the  Court  of  Chancery  will  compel 
trustees,  1.  To  permit  the  cestui  que  trust  to  receive 
the  rents  and  profits  of  the  land  ;  2.  To  execute  such 
conveyances  as  the  cestui  que  trust  shall  direct, 
&  To  defend  the  title  of  the  land  in  any  comt  ef 
law  or  equity.  - 

5.  The  necessity  that  the  trustee  should  execute 
conveyances  of  the  land,  arises  from  this  circum- 
stance }  that  as  the  legal  estate  is  vested  in  him,  and 
he  is  considered,  in  the  courts  of  law,  as  the  real 
owner,  it  follows,  that  although  the  cestui  que  trust  can 

ante,  c.  2.  §6.  alone  dispose  of  his  equitable  interest,  yet  he  cannot 

convey  the  legal  estate,  without  the  concurretice  of 
the  trustee.    But  where  the  cestui  que  trust  has  the 
absolute  interest  in  the  trust,   he  can  coikipel  tift  ^ 
trustee  to  convey  the  legal  estate,  either  to  himself, 
or  to  any  other  person  in  fee  simple. 

2  P.  Wms.         f).  The  cestui  que  trust  is  only  entitled  to  a  cm- 

veyance  where  the  whole  of  the  trtist  belongsi  to  him. 
For  if  lands  are  devised  to  trustees,  in  trust  to  pay 
annuities ;  and  subject  thereto,  in  trust  for  A,  K ;  the 
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l^^al  estate  cannot  bie  taken  from  the  trurtees  while 
'fcti.e  annuities  are  sub^sting* 

%  Where  there  is  a  cestui  one  trust  in  tail,  he  may  i  Ab.  £q. 
<^aI1  on  the  trustee  to  convey  the  legal  estate  to  him.  2  p.Vms, 
.^nd  no  one  can  afterwards  pre  vent  him  from  barring  134. 
tlie  entail ;  or  the  trustee  may  join  with  the  cestui  que  Allington, 
trust  it  barring  the  entail.     But  where  the  cestui  que  *  ^^o.  R.  n. 
tru9t  is  only  entitled  to  an  estate  tail,  the  trustee 
ought  not  to  convey  to  him  in  fee  simple. 

8.  Infant  trustees  are  enabled,  by  statute  7  Ann.  Tit.  32.  c.  2. 
<;«  1ft  to  convey  lands  whereof  they  are  seised  in 
trust,  under  the  direction  of  the  Court  of  Chancery. 

9«  It  is  a  rule  in  equity,  that,  bo  act  of  a  trustee  Tlieir  Acts 
sjiatt  prejudice  the  cestui  que  trust;  nor  shall  the  for*  ?J^Jj'^^ P''*' 
bearance  of  trustees,  in  not  doing  what  it  was  their  Trust. 
duty  to  have  done,  affect  the  cestui  que  trusty  since  215'.    °^^' 

in  that  case  it  would  be  in  the  power  of  trustees,  by  2 706. 

Relaying  to  do  their  duty,  to  affect  the  rights  of 

other  persons.    Wherefore  the  rule  in  all  such  cases 

is,  that  what  ought  to  have  been  done  shall  be  con^  Allen?.  Sayer, 

'sidered  as  done.     And  so  powerful  is  this  rule,  as  to  Tit.  35.  c.  14. 

alter  the  very  nature  of  things }  to  make  money  land, 

and  land  money. 

10.  There  is  however  one  exception  to  this  rule ;.  Exception— 
fbr  if  a  trustee  be  in  the  actual  possession  of  the  withouT"^^ 
estate,  which  however  is  a  ca&e  that  seldom  happens ;  Notice. 
and  conveys  it,  for  &  viduable  consideration,  to  a 
pxutrhaser,  who  has  no  notice  of  the  trust,  such  pur- 
chaser wttl  be  entitled' to  hold  the  estate  against  the 

oestui  que  trust :  because  confidence  in  the  person  is  Millard's 
still  deemed  necessary  to  a  trust  j  and  it  is  a  rule  in  2^^\a.  43. 
equity,  ,that  an  innocent  person  shall  not,  in  general, 
have  his  title  impeached. 

11.  If  a  trustee  mortgages  the  estate  to  a  person  \  P-  Wius. 
who  has  no  notice  of  the  trust,  the  mortgagee  will  bei 
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allowed  to  hold  against  the  cesitd  que  trust ;  because 
mortgagees  are  considered  as  purchasers ;  and  a^ 
having  a  specific  lien  on  the  estate :  whereas  it  has 
been  observed  that  estates  held  in  trust  are  nc/t 
subject  to  the  specialty  or  judgement  debts  of  the 
trustee. 
9oyejv.  12,  If  a  trustee  sells  to  a  stranger,  who-  has  no 

Tit.  35,  c.  14.  i^<>tice  of  the  trust,  and  afterwards  repurchases  from 

the  stranger  for  a  valuable  consideration,   he  will 

again  become  liable  to  the  trust. 

Mansell  t.  13,  Where  a  purchaser  has  notice  of  the  trust. 

Tit.  ]  6.  c.  7.  though  he  pays  a  valuable  consideration,  he  shall  he 

3  AtE  238.     subject  to  it    For,  as  Lord  Hardwicke  says,  **  If  a 

person  will  purchase  with  notice  of  another's  right, 
his  giving  a  consideration  will  not  avail  him  ;  for  he 
throws  away  his  money  voluntarily,  and  of  his  own 
free  will." 
2  Salk.  €80.        14,  go  if  a  trustee  conveys  an  estate  to  a  stranger, 

without  any  consideration ;  though  the  person  to- 
whom  it  is  conveyed,  has  no  notice  of  the  trust,  yet 
he  wiU  be  liable  to  it.  *      • 
Where  Pur-        15^  ^g  hz,\e  seen  that  a  purchase  from  a  trustee, 

chasers  are 

bound  to  see  with  notice  of  the  trust,  is  a  fraud,  even  though  the 
Trusts  per-    purchaser  should  pay  a  valuable  consideration.  Where 

a  trustee  is  authorized  to  sell»  such  a  purchase  cannot 
be  fraudulent :  there  are,  however,  many  cases  in 
which  a  purchaser,  with  notice  of  a  trust,  is  answer- 
able for  the  trustee,  and  therefore  bound  to  see  that 
his  money  is  applied  in  execution  of  the  trust. 
Dunch  ▼.           16.  Thus,  where  a  person  conveys  or  devises  hk 
1  Vera.  260.   estate  to  trustees,  upon  trust  to  sell  it,  for  payment 
Shid*****f  ^      of  certain  debts  specified  in  the  deed  or  will,  or  in 
Id.  301.' , 

*  With  respect  to  trustees  appoiuted  to  preserve  contingent 
remainders,  their  duty  will  be  stated  in  Tit.  16.  Remainder. 
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Uiy  schedule  thereto  annexed ;  a  purchaser  will  in 
that  case  be  bound  to  see  that  his  money  is  applied  in 
payment  of  those  debts. 

ly*  So  where  a  decree  was  made  for  the  sale  oi^  Uoyd  ?. 
mortgage  of  an  estate;  with  a  direction  that  the  ives.  173. 
money  should  be  apfrfied  in  payment  of  debts  which 
^virere  ascertained  by  the  report  of  the  Marter ;  Lord 
Hardwicke  held^  that  a  purchaser  under  that  decree, 
was  bound  to  see  to  the  application  of  his  money. 

18.  Legacies  stand  upon  the  same  ground,  as  sp^     / 
cnfied  or  scheduled  debts ;  therefore  a  purchaser  must    / 
see  that  his  money  is  applied  in  payment  of  them. 

19*  It  is  the  same  where  estates  are  conveyed  or 
devised  to  trustees,  upon  trust  to  sell,  and  apply  the 
money  for  any  particular  or  specific  purpose  :  a  pur- 
chaser of  the  estate,  with  notice  of  the  trust,  is  boimd 
to  see  to  the  application  of  the  money.  For  if  the 
purposes  to  which  it  is  directed  are  not  fulfilled  by 
the  trustees,  the  estate  will  still  be  liable  to  them,  in 
the  hands  of  the  purchaser. 

50.  Lands  were  vested  in  trustees  by  act  of  par-  Cottrdl  ▼. 
Ijament,  to  raise  a  sum  ofmoney  to  rebuild  a  printing  ^^P^*^ 
house.     It  was  decreed  that  the  mortgagee  was  bound 

to  see  the  money  applied  accordingly. 

51.  It  is  a  very  common  practice  to  direct  the 
money  arising  from  the  sale  of  lands,  to  be  invested 
in  the  funds  in  the  names  of  the  trustees,  upon 
several  trusts ;  nor  does  it  appear  to  have  ever  been 
judicially  settled,  to  what  extent  a  purchaser  is  bound 
to  see  to  the  performance  of  such  a  trust.    In  a  case 

of  this  kind,  the  late  Mr.  Booth  says-^<<  I  am  of  Casas  and 
opinion  that  all  that  will  be  incumbent  on  the  pur-  j  j^^^^*  *  * 
chaser  to  see  done  in  this  case,  will  be  to  see  that 
the  trustees  do  invest  the  purchase  money  in  their 
own  names  in  some  of  the  public  stocks  or  fimds,  or 
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01^  gpyenuqent  securities.  And  in  mck  case,  the  pur^ 
chafier  will  not  be  aasweisble  {or  any  non-^plicatioD 
(after  such  investing  of  the  money)  of  any  monies 
which  may  aijiie  by  the  dindeiids  ^rklt^rest,  or  by 
any  disposition  of  such  funds,  stocks^  or  seconties: 
it  npt  being  possible  that  the  testator  siionld  expect, 
from  any  purchaser,  any  farther  degree  of  care  of 
circumspection,  than  during  the  time  that  the  trans- 
action for  the  purchase  was  carrying  on.  And  there- 
&ire  the  testator  must  be  supposed  to  plac^  his  sole 
eonfidence  in  the  trustees.  And  this  is  the  settled 
practice  in  these  cases.  And  I  have  often  advised  so 
much,  and  no  more,  to  be  done ;  and  particularly 
in  the  case  of  the  trustees  under  the  Duchess  of  Mari^^ 
borough's  will."  Mr.  Wilbraham  is  said  to  have  been 
qf  the  same  opinion. 

22.  On  the  other  hand,  it  has  long  been  fully  esta- 
blished, that  where  lands  are  vested  in  trustees  to  be 
sold,  tor  payment  of  debts  generally,  without  any 
specification  of  such  debts,  ^  purchaser  is  not  bound 
to  see  to  the  apjdication  of  his  purchase  money. 

23.  It  is  the  same  where  lands  are  charged  with 
the  payment  of  debts  generally.  Lord  Eldon  has  said, 
that  a  charge  is  a  devise  of  the  estate,  in  substance^ 
and  efl^Qt,  pro  tantoj  upon  trust  to  pay  the  debts. 
And  in  another  case  he  said,  it  had  been  lemg  settied, 
that  where  a  man  by  deed  or  will  chaises,  or  onlers 
iW  estate  to  be  scdd,  for  payment  of  debts  generally, 
and  then  makes  specific  dispositions,  the  pnichaser 
ianot  bound  to  see  to  the  application. 

^.  It  has  been  stated  that  a  purdiaser  is  bound 
to  see  to  tiie  payment  of  legacies;  But  where  a  trust 
is  ideated  for  the  payment  of  debts  and^  legacies,  » 
pwchaasr  i&nofr  bo«md  to  me  that  his  money  is  applied 
in  p^rment  of  tibni  lftgacieS| 
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S5.  A  person  devised  his  real  estates  to  trustees,  ^Jg"  ^• 
i^>oii  trust  to  sell  the  same,  and  out  oi  the  money  Amb.  188. 
aurising  from  such  sale  to  pay  his  own  and  his  father's     , 
<3iebts  and  legacies.     Lord  Hardwicke  said— ^<  The 
aixbjecting  the  estate  to  the  payment  of  legacies,  will 
xiot  make  the  purchaser  aliswerable   for   the  disr 
position  of  the  money ;   because  the  legacies  caur 
jQLOt  be  paid  without  the  debts :  and  they  are  not 
specified." 

26.  In  a  modern  case  Lord  Thurlow  said,  that  Jebb.  v. 
^^jirhere  debts  and  legacies  ar?  charged  on  lands,  the  i  g^  ^j( 
purchaser  will  hold  free  from  the  claim  of  the  legar  i86.n.2.de(L 
tees ;  for  not  being  bound  to  see  to  the  discharge 
of  debts,  he  cannot  b^  expected  to  see  ^o  the  di&i^ 
charge  of  legacies  j  which  canno^  be  paid  till  afteic 
the  debts. 

27-  Where  a  person  devised  his  real  estates  to  his  Culpep^r  v. 
executora,  to  be  sold  for  payment  of  debts,  in  case  Ca!Ti5  ^*^* 
his  personal  estate  should  prove  deficient;   it  was  videFearns 
held  that  a  purchaser  was  not' bound  to  inquire  ^P^'^-^^i. 

*  *  contra. 

whether  there  was  a  deficiency  of  the  personal  es^te 
or  not.  For  if  the  personal  estate  was  sufficient,  yet 
he  should  hold  the  lands  purchased,  against  the  heir ; 
and  the  heir  should  have  his  remedy  against  the  exe- 
cutor. But  if  there  be  a  Us  pendens  between  the  heir 
and  executor,  to  have  an  account ;  it  is  sufficient  notice 
in  law,  without  actual  notice  of  the  suit  \  so  that  a 
purchaser  takes  it  at  his  peril. 

28.  It  has  been  long  settled,  that  where  lands  are  i  Vera.  303. 
conveyed  to  trustees,  in  trust  to  sell  and  pay  debts, 
if  more  is  sold  than  is  sufficient  to  pay  the  debts, 
that  shall  not  turn  to  the  prejudice  of  the  purchaser ; 
for  he  is  not  obliged  to  enter  into  the  account ;  and 
the  trusteed  cannot  sell  just  as  much  as  is  sufficient 
to  pay  the  debts. . 

Vol.  L  M  rii 
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Lutwych  V.        29.  In  a  case  where  lands  were  directed  by  wiD  to 

2Bro?R.'248.  ^^  ^^^^  ^^^  payment  of  debts ;  and  a  decree  made  in 

Chancery,  that  the  estate  should  be  sold  for  that 
purpose ;  a  purchaser  under  the  decree  refiised  to 
complete  his  purchase,  because  more  of  the  estate 
was  sold  than  was  necessary.  Lord  Thurlow  said— 
**  If  the  Master,  in  selKng  the  whole,  has  consulted 
the  convenience  of  -  the  ei^tate  ;  he  has  acted  right 
The  power  given  to  the  trustees  was  to  sell  the 
whole,  or  such  part  as  might  be  expedient.  The 
Court  has  decreed  in  the  same  way ;  and  tlie  Master, 
with  the  consent  of  the  parties  interested,  has  sold 
the  whole.  A  purchaser  cannot  come  in  to  object 
to  if     The  objection  was  over-ruled. 

30.  An  opinion  has  long  prevailed,  that  in  all  cases 
where  land  is  vested  in  a  trustee  to  be  sold,  the 
trustee  is  competent  to  give  a  discharge  for  the  pur- 
chase money:  that  the  rule  affecting  a  purchaser 
with  misapplication  of  the  trust  money,  only  applies 
where  there  £s  no  hand  appointed  to  receive  it.  As 
in  the  case  of  a  specific  charge  on  the  lands,  in  the 
hands  of  the  heir  or  devisee;  there  a  purchaser  deal* 
ing  with  such  heir  or  devisee,  is  bound  to  see  that 
such  charge  is  satisfied.  This  opinion  is  foimded  on 
the  following  authorities. 

31.  A  person  limited  an  estate  to  trustees,  for  pay- 
1  Salk.  153.  lYient  of  debts  and  legacies.     The  trustees  rais^  the 

whole  money  ;  and  the  heir  prayed  to  have  the  land. 
This  was  opposed,  because  the  trustees  had  not 
applied  the  money,  but  converted  it  to  their  own 
*use ;  so  that  the  debts  and  legacies  I'emained  unpaid. 
It  was  determined  by  the  House  of  Lords,  that  the 
heir  should  have  the  land  discharged ;  and  the 
legatees  should  take  their  remedy  against  the  trustees. 
For  the  estate  was  debtor  for  the  debts  and  legacies^ 


Anon. 
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Ibilt  not  for  the  faults  of  the  trustees :  therefore  wad 
lonly  liable  so  long  as  the  debts  and  legacies  might  be 
paid.  Where  the  land  had  once  borne  its  burthen, 
xind  the  money  was  raised,  it  was  discharged  j  and 
liie  trustees  liable. 

32.  A  purchaser  objected  to  the  title  to  an  e^te  ^"j^^*^^I2  ^ 
^hich  was  vested  in  a  trustee,  In  trust  to  sell,  and  1790/ 
to  divide  the  money  amongst  the.  children  of  certain  3"|^3y^j^^* 
persons ;  on  the  ground  that^  he  would  be  liable  to 
encounter  the  inconveniences  of  seeing  to  the  appli- 
cation of  his  purchase  money.  Lord  Thurlow  decreed 
a^specific  performance  of  the  agreement ;  and  refused 
to  give  the  purchaser  his  costs. 

33^  Lord  Kenyon,  when  Master  of  the  Rolls,  in-  4  Ves*  99. 
dined  strongly  to  the  opinion,  that  where  trustees 
have  power  to  sell,  they  must  have  the  power  inci*- 
dent  to  the  character,  namely,  the  power  to  give  a 
discharge  for  the  purchase  money.   And  in  a  late  case,  Balfour  v. 
where  a  purchaser  objected  to  a  title,  on  the  ground  ig  Ves.i'SK 
that  he  was  bound  to  see  to  the  application  of  the 
money.  Sir  W.  Grant  over-ruled  the  objection  upon 
another  ground.    But  said^-^"  I  think  the  doctrine 
upon  that  point  has  been  carried  farther  than  any 
sound  equitable  principle  will  warrant.   Where  the 
act  is  a  breach  of  duty  in  the  trustee,  it  is  very 
fit  that  those  who  deal  with  him  should  be  aflfected 
by  an    act  tending  to  defeat  the  trust  of  which 
they  have  notice.     But  where  the  sale  is  made  by 
the  trustee  in  performance  of  his  duty,  it  seems 
extraordinary  that  he  should  not  be  able  to  do  what 
one  should  think  incidental  to  the  right  exercise  of 
his  power :  that  is,  to  give  a  valid  discharge  for  the 
purchase  money. 

34.  It  is  the  usual  practice  to  insert  a  clause  in 
aU  deeds  and  wills,  by  which  trustees  are  enabled  to 

Mm2 
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sell  lands,  declaring  that  their  receipts  shall  be  a 
sufficient  discharge  to  the  purchasers ;  who  shall  not 
be  answerable  or  accountable  for  the  misapplication 
or  non-application  of  the  purchase  money.  And  it 
is  fully  settled,  that  where  a  clause  of  this  kind  is 
inserted  ill  a  deed  or  will,  by  which  trusts  are  cre- 
ated, trustees  may  make  a  good  title  to  a  purchaser. 
j  ^  But  in  a  case  of  this  kind,  all  the  trustees  must  join 
in  the  receipt.* 
Crewe  V.  35.  Mrs.  Cfewe  conveyed  an  estate  to  the  use  of 

4  v^*°97       herself  for  life,   remainder  to  three  persons,  their 

heit^  and  assigns,  in  trust  to  sell ;  with  a  proviso  that 
the  receipts  of  those  three  persons  should  be  a  suffi- 
tnent  dischai^e  to  the  purchasers.  One  of  the  trustees 
died  ;  another  refusing  to  act,  conveyed  his  interest 
to  the  remaining  trustee,  who  sold  the  estate.  The 
purchaser  refused  to  take  the  title,  unless  the 
trustee  who  had  conveyed  his  interest  would  join  in 
the  receipt  for  the  purchase  money,  which  he 
declined. 

Lord  Rosslyn  said,  he  must  allow  the  objection : 
if  the  trustee  had  renounced,  he  might  dissent ;  for 
then  the  whole  estate  would  have  been  in  the  remain- 
ing trustee.    But  according  to  the  way  they  had 
managed  it,  he  had  accepted  the  trusty  and  conveyed 
away  the  estate.     That  part  of  the  trust  that  con- 
sisted in  the  application  of  the  money,  he  could  not 
convey  away.     The  pm-chaaer  taking  the  title  with 
the  knowledge  of  the  trust,  would  be  bound  to  see  to 
Trusteeshavc  *^^  application  of  the  money, 
equal  Power,       gg   Trustees  hive  aU  equal  power,  inWrest,  and 
Fellows  V.      authority ;  they  eannot  act  separately,  but  mast  aU 
.iP.Wms.8i.  P^9  both  in  conveyances^md  receipts.    But  dithoiigli 
Vide  Treat,    two  trustees  join  in  a  receipt,  where  the  teoney'  is  in 

of£q.  B.2.      r,    ^  1   X  ^^i_  1  :,  , 

c.  7.  i  5.       tact  paid  to  one  of  them  onlv,  yet  the  trustee  who 
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acrfcually  received  the  money  will  in  general  only  be^ 

3.oeountable. 

SJ.  In  all  deeds  by  which  trusts  are  created,  a 
olause  is  inserted,  that  each  trustee  shall  be  account- 
3l>le  for  such  sums  only,  as  shall  actually  come  to  Mb 
hands.     And  it  has  been  determined,  in  a  modem  Banlettv. 
caae,  that  this  does  not  bind  the  trustees  as  a  covenant,  Hodgson, 

1  Tenn  R 

'l>Tit  is  a  clause  of  indemnity :  and  the  sense  of  it  is  this,  42. 
^at  the  trustees  and  their  heirs  shall  not  be  account- 
able for  more  than  they  receive. 

38.  The  Court  of  Chancery  will  not  in  any  case  can  deri?e 
permit  a  trustee  to  derive  any  benefit  from  the  trust.  "®  Benefit 
Therefore  if  a  trustee  compoundis  k  debt,  or  buys  it  Trust. 
for  less  than  is  diie  upon  it,  he  shall  not  derive  any  3  P.  Wms. 
advantage  to  himself  from  such  a  transaction.     But  |,^^- 
where  a  trustee  releases  or  compounds '  a  debt,  if  it  y.  Rbss, 
appear  to  have  been  done  for  the  benefit  ©r  the  trusti  {gj"-  «• 
the  trustee  will  be  excused. 

39.  Wherever  trustees  are  gtlilfy  of  a  breach  of  Bound  to 
trust,  the  Court  of  Chancery  will  compd  them  to  [hH^estui 
reimbiu^e  the  cestui  que  trust  for  any  loss  which  he  Que  Tnwt. 
may  have  sustained.    Thus  if  a  trustee  sells  the  Frencb> 
estate,  he  will  be  compelled  in  equity  to  make  a  full  ^  ^^^'  ^^* 
compensation  to  the  cestui  que  trust:  and  if  a  trustee 
conceals    any  act    done    by  his  co-trustee,  which  Boardman  v. 
amounts  to  a  breach  of  trusty  he  will  thereby  make  ]  Bro.  k!68. 
himself  equally  liable. 

40.  Lord  Hobartis  said  to  have  been  of  opinion,  that  1  Ab.  Bq. 
an  action  at  law  might  be  maintained  against  a  trustee 

for  breach  of  trust.  This  is  not  consistent  with  Lord 
Hardwicke's  definition  of  a  trust ;  namely,  that  it  is  2  Atk.  612. 
such  a  confidence  between  patties,  that  no  action  at  law 
will  lie  i  but  is  merely  a  case  for  the  consideration  of  a 
toart  of  equity.  It  is  however  observable  thit  even 
in  equity  the  cestui  que  truit  is  considered  only  as  a 
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f  ^^p|^*  mnple  contract  creditor,  in  respect  of  such  breach  of 
P«nj  V.  trust ;  unless  the  trustee  has  acknowledged  the  ddbt 
9Mt^\  1.      to  the  trust  estate,  under  his  hand  and  seal. 

41.  It  is  usual  to  insert  in  all  deeds^by  which  trusts 
are  created,  a  clause  that  the  trustees  shall  not  be 
answerable  for  any  misfortune,  loss,  or  damage, 
which  may  happen  in  the  execution  of  the  trusts, 
unless  they  arise  from  their  own  wilful  default.  But 
courts  of  equity  charge  trustees,  and  also  their  repie- 
Montfort  v.  sentatives,  with  the  consequences  of  a  breach  of  trust, 
Cadogan,       whether  they  derive  a  benefit  from  the  trust  or 

17Ves.485.  ^ 

not 

Have  no  Al-       ^*  ^^  ^^  ^^  established  rule  that  a  trustee  shall  have 
lowance  for    no  allowance  for  his  care  and  trouble  in  the  execution 

Irouble.  ^  .  /»i.i«ii 

Tieat.  of  £q.  01  the.  trust ;  for  on  pretences  of  this  kmd  the  trust 
B.2.C.7. (3.  ^gtate  might  be  impoverished;    besides  the  great 

difficulty  there  might  be  in  adjusting  the  qtumtum  of 
such  allowances;  as  one  man's  time  may  be  more 
valuable  than  another's.  Nor  can  there  be  any  hard* 
ship  in  this ;  because  every  person  who  is  appointed  a 
trustee,  may  choose  whether  he  will  accept  the  trust 
or.  not. 
Ellison  ▼.  .43.  But  in  a  case  where  there  was  a  direction  in  a 
^^'  . .«     will  that  the  trustees  should  be  paid  for  their  trouble, 

1  Vea.  112.  *- 

as  well  as  expence ;  and  it  being  objected  that  this 
might  be  of  general  prejudice.  Lord  Hardwicke  said, 
this  was  a  legacy  to  the  trustees,  to  whom  the  testator 
might  give  satisfaction,  if  he  pleased.  In  Serjeant 
Hall's  will.  Sir  Richard  Hopkins's,  and  the  Duchess  of 
Marlborough's,  there  was  a  great  allowance  made  to 
the  trustees  for  their  trouble,  and  no  inconvenience  : 
because  it  could  carry  it  no  farther  than  where  there 
were  particular  directions.  The  Master  was  there- 
fore directed  .  to  inquire  what  the  trustees  might 
reasonably  deserve  for  their  trouble. 
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44.  A  trustee  will  however  be  allowed  all  costs  and  But  alJowed 

,.,,,,  .      ,  .all  Costs  and 

pences  which  he  has  been  put  to  m  the  execution  Expences. 
of  his  tnist;  unless  he  has  been  guilty  of  improper  Treat,  of  Eq. 
c<»duct; 

45.  Thus  if  a  trustee  sues  in  Chancery  for  the  ^™*?^  ^• 

_  Bfadbum, 

tJTust  estate,  and  obtains  a  decree,  with  costs ;  and  2  Cba.  Ca. 
afterwards  the  cestui  que  trust  exhibits  a  bill  against  ^^®- 
liim  for  an  account  of  the  trust  estate  ;  the  trustee  Danson,  1 P^ 
^prill  be  allowed  in  his  disbursements  his  full   costs,  7  Bro.^ri. 
and  will  not  be  ^concluded  by  the  costs  that  were  Ca.266. 
taxed. 

.  46.  It  is  said  by  Lord  King  to  be  a  rule  that  the  2  P.  Wms. 
cestui  que  trust  ought  to  save  the  trustee  hanidess,^  as 
to  all  damages  relating  to  the  trust :  therefore  where  a 
trustee  has  honestly  and  fairly,  without  any  pro- 
bability of  being  a  gainer,  laid  down  money,  by 
which  the  cestui  que  trust  is  benefited,  he  ought  to  be 
repaid. 

-  47*  In  all  modem  deeds  whereby  trusts  are  created^ 
th^re  is  a  clause  authorizing  the  trustees  to  reimburse 
themselves  all  costs  and  expences  which  they  shall 
be  put  to  in  the  execution  of  their  trust. 

48.  It  was  formerly  held,  that  a  trustee  should  not  Trustees  scl- 

•^  dom  permit- 

purchase  any  part  of  the  trust  estate  for  himself,  on  ted  to  pur- 
account  of  the  dangerous  consequences  that  might  Ij^^^^ 
ensue  from  such  a  practice. 

Thus  it  was  declared  by  Lord  Hardwicke,  that  the  Darison  v. 
Court  of  Chancery  will  not  suffer  a  trustee  to  pur-  mss.rJ 
chase  the  estate  of  the  cestui  que  trusty  during  Jiis  ^743. 
minority;    though   the'  transaction  were  fair  and 
honest,  and  as  high,  or  a  higher  price  given  than  any 
other  person  would  give.     This  the  Court  had  always 
discountenanced,  upon  account  of  the  general  incon- 
venience that  might  happen  from  baigains  of  this 
Jundi    But  where  there  was  a  decree  for  sale  of  a 
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trust  estate,  and  an  open  bidding  before  the  Master^ 
there  the  Court  had  permitted  the  trustee  to  purchase  ; 
for  that  was  an  open  auction  of  the  estate.  At  tl^ 
same  time,  he  said,  the  rule  of  the  Court  against 
trustees  purchasing,  did  not  extend  to  trusts  for 
persons  of  full  age. 

49*  In  another  case,  where  on  a  devise  ta  sdl 
for  payment  of  debts,  the  trustee  himself  purdiased 
part ;  Lord  Hardwicke  said,  he  would  not  allow  it 
to  stand  good ;  although ,  another  person,  being  the 
best  bidder,  bought  it  for  him  at  a  public  sale;  for 
he  knew  the  dangerous  consequence.  Nor  was  it 
enough  for  the  trustee  to  say,  you  cannot  prove  any 
fraud;  as  it  was  in  his  own  power  to  conceal  it 
But  if  the  majority  of  the  creditors  agreed  to  allow 
it,  he  should  not  be  afraid  of  making  the  precedent 

50.  A  trustee,  who  had  acted  improperly  in  other 
respects,  bought  a  lease,  which  was  part  of  the  trust 
jNTc^rty,  at  an  appraisement ;  and  afterwards  re- 
newed it  in  his  own  name.  Decreed,  that  he  sbdxdd 
be  a .  trustee  only,  and  account  for  what  he  pur- 
chased. 

61.  In  a  subsequent  case  it  was  held,  there  was  no 
general  rule  that  a  trustee  to  sell  should  not  himself 
be  the  purchaser ;  but  he  should  not  thereby  acquire 
a  profit. 

53.  An  estate  was  conveyed  to  six  persons,  in  trust 
to  sell  for  the  benefit  of  creditors.  The  estate  was 
put  up  to  auction,  and  purchased  by  one  of  the 
trustees,  who  afterwards  spld  it  at  a  profit.  UpqQ  a 
bill  filed  by  some  of  the  creditors,  praying  th^t  this 
purchase  by  the  trustee  might  be  for  the  benefit  of 
the  creditors ;  Liord  Rosslyn  said,  it  was  a  pliun  point 
of  equity,  and  a  principle  of  clear  reasonings  thtiit  he 
who  undertakes  to  act  for  another  in  any  m^iJti^f 
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sh«U  not,  in  the  same  matter,  act  for  himself.  Tliere- 

£>Te  a  trustee  to  sell  shall  not  gain  any  advantage  by 

being  himself  the  person  to  buy/  He  is  not  acting  with  s  V^.  345. 

that  want  of  interest,  that  total  absence  of  tempta- 

ti<Mi,  that  duty  imposed  upon  him,  that  he  shall  gain 

no  profit.    The  consequence  is  beyond  doubt,  that 

in  whatever  shape  that  profit  redounds  to  hiivi»  whether 

by  management,  which  is  the  common  way,  or  by 

superior  good  fortune,  it  is  not  fit  that  benefit  should 

remain  in  him.    It  ought  to  be  communicated  to 

those  whose  interests,  being  put  under  his  care,  af-» 

forded  him  the  means  of  gaining  that  advantage. 

Tlie  trustee  was  decreed  to  account  for  the  profits, 

with  costs. 

5S.  In  another  caae  it  was  resolved,  that  where  a 
trustee  purchases  the  trust  estate,  however  fair  the 
transaction,  it  must  be  subject  to  an  option  in  the 
cestui  que  trust,  if  he  comes  in  a  reasonable  time,  to- 
have  a  resale. 

54.  A  person  devised  his  estate  to  two  trustees,  QunpbeirT^ 
upon  trust  to  sell.    One  of  the  trustees  purchased  part  !^®"iy« 
of  the  estate  at  auction.    A  bill  was  filed  by  the  resi- 
duary l^atees,  praying  that  the  sale  might  be  set 
aside,  aUd  the  premises  resold.    It  appeared  upon 
the  evidence,  tliat  the  sale  was  perfectly  fiur  and  open. 

Sir  R.  P.  Arden,  M.  R.  said  he  would  lay  it  dtown 
as  a  rule,  that  any  trustee,  purchasing  the .  trust 
property,  was  liable  to  have  the  purchase  set  aside, 
if  in  any  reasonable  time  the  cestui  que  trust  chose  to 
say  he  was  not  satisfied.  The  trustee  purchased,  sub* 
jeet  to  that  equity.  And  referred  it  to  a  Master  to 
mquire  whethei:  it  was  for  the  benefit  of  the  plaintiffs 
that  the  preimses  should  be  retold.  If  the  Master 
should  be  (^epinion  that  it  would  be  fer  their  benefit, 

then  it  was  declared  that  tbqp»gti«uld  beiesoH*  6  Vea^  125. 

Vol.  L  N  n 
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Coles  y.  55.  In  another  case,  however,  Lord  Eldon  allowed 

9  Ves.  234.*   T>f  apurcfaade,  under  a  trust  for  payment  of  debts, 

by  the  trQstee,  as  agent  for  his  father,  both  creditors 
in  partnership,  chiefly  because  the  cestui  que  trust  had 
full  information,  and  the  sole  management  of  the 
sale ;  making  surveys,  settling  the  particulars,  fixing 
the  prices,  &c«  His  Lordship  said,  that  a  cestui  que 
trust  may  deal  with  his  trustee,  so  that  the  trustee 
may  become  the  purchaser  of  the  estate.  But  though 
p^|mitted,  it  was  a  transaction  of  great  delicacy,  and 
wh^h  the  Court  would  watch  with  the  utmost  dili- 
gi|jfe ;  so  much,  that  it  was  very  hazardous  for  a 
trSHe  to  engage  in  such  a  transaction.  A  trustee 
mi|2^t  buy  from  the  cestui  que  trusty  provided  there 
w  J^^  distinct  and  clear  contract,  ascertained  to  be 
j^h,  after  a  jealous  and  scrupulous  examination  of 
all  the  circumstances ;  that  the  cestui  que  trust  in- 
tended the  trustee  should  buy ;  and  there  was  no 
fraud,  no  c&ncealment,  no  advantage  taken  by  the 
trustee,  of  information  acquired  by  him  in  the  cha- 
racter of  trustee, 
Morse  v.  56.  In  a  subsequent  case  Lord  Erskine  confirmed 

r2  ^es  355    ^  purchase  made  by  a  trustee  from,  the  cestui  que  trust, 

under  particular  circumstances,  with  the  confirmation 
and  acquiescence  of  the  cestui  que  trust. 
Ante,  §  54.  ^7.  The  case  of  Campbell  v.  Walker  came  befoie 
i3Ves.60i.  j^^^  ESdon,  on  an  appeal  from  the  Rolls,  who  af- 
firmed the  decree  with  costs }  but  said — "  Thfe  prin- 
ciple  has  often  been  laid  down,  that  a  trustee  for  sale 
may  be  the  purchaser  in  this  sense ;  that  he  may 
contract  with  his  cestui  que  trusty  that  with  reference 
to  the  contract  of  purchase,  they  shall  no  longer 
stand  in  the  relative  situation  of  trustee  and  cestui 
que  trust.  And  the  trustee  having,  through  the  me- 
dium ef  that  sort  of  bargain,  evidently,  distinctly,  a&d 
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liro^eatly  proved  that  he  had  remof  ed  himself  from  the 
oharacter  of  trustee,  his  pm'cbase  may  be  sustained/' 

58.  Where  a  trustee  refuses  to  accept  a  trust,  the  l^efusingto 
usual  practice  is  to  require  hinfi  to  release  all  his  estate  lease  or 
and  interest  to  the  other  trustees ;  or  to  execute  a  ^«^^"™- 
deed  of  disclaimer.     Where  he  releases,  he  is '  consi-  "^^t,  32.  c.  26. 
dered  as  having,  in  the  first  instance,  accepted  the 

trust  f  and  therefore,  as  to  that  part  of  such  trust  as  Crewe  ▼. 
consists  of  personal  confidence,  he  cannot  transfer  it  anui,T35 
to  the  other  trustees. 

59.  It  has  been  stated  that  the  Court  of  Chancery  Discharged, 
will  not  sufier  a  trust  to  fail,  for  want  of  a  proper  ^ij^nte" 
trustee :  therefore  if  a  trustee  refuses  to  accept  of  a  ante,  c.  i. 
trust,  the  Court  will  interpose,  and  either  appoint  a 

new  trustee,  or  take  upon  itself  the  execution  of  the 
trust. 

60.  A  person  devised  all  his  lands  to  two  trustees.  Travel  v. 
upon  trust  to  sell  and  pay  his  debts.     One  of  the  ^ncht'sso. 
trustees  desired  to  relinquish  the  trust,  and  the  other 

was  willing  to  accept  it.  The  Court  of  Chancery 
directed  that  the  trustee,  who  desired  to  relinquish, 
should  release  to  the  other. 

61.  In  a  subsequent  case  the  Court  of  Chancery  Uvedalev. 
removed  a  trustee,  though  lie  was  willing  to  act :  his  2  Cha.  Ca. 
co-trustees  having  refused  to  join  with  him  in  the  ^^* 
execution  of  the  trust. 

62.  In  a  late  case  a  decree  was  made  that  a  woman  ^^ke  v. 
who  was  a  trustee,  but  who  had  married  a  foreigner,  4  ves.  592! 
should  be  discharged  from  the  trust,  though   she 
denied  any  intention  of  quitting  the  kingdom,  and 
desired  to  continue  in  the  trust.     The  Court  said 

there  was  great  inconvenience  in  a  married  woman's 
being  a  trustee. 

63.  In  all  modem  deeds  of  trust,  thereis  a  proviso, 
that  in  case  of  any  of  the  trustees  dying,  or  being. 
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desirous  of  rdiaquflhing  the  trust,  or  becoming 
t>able  of  actiag]^  a  niw  trusfee  ^hall  be  appointed* 
either  by  ibe*  cej/ui  ^nt^  trusii  or  the  other  tru9tee8  ; 
and  that  lift  property  dball  be  conveyed  to  such  new 
trup^psfl^  jointly  with  the  remaining  trustees.  Where 
iMb  ^Kose  is  omitted^  the  Court  of  Chancery  will 
i^point  a  zkew  trustee. 

H^^^'Sto!  ^'      ^  ®y  *  private  act  of  parliament^  estates  were 
5V«»  722.    vested  in  three  trustees,  upon  txust  to  sell,  &c«  Mr. 

Scott,  one  of  the  trustees,  being  appointed  attorney- 
general  of  Upper  Canada,  executed  a  release.  A  bill 
was  filed  s^ainst  the  two  remaining  trustees,  f^mying 
a  reference  to  the  Master  to  appoint  a  new  trustee. 
It  was  said  to  be  a  common  case ;  and  .the  Court 
referred  it  to  a  Master  to  appoint  a  new  trustee. 


'f 
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